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CIRCUIT  COURTS  OF  THE  UlflTED  STATES 

WITHIN  THE  SECOND  CERCUIT. 


EOBEBT  T.    LiDDLB 
V8. 

UZAL   COBY   AND  WlLUAM  D.    CoBT.      In  EqTJITT. 

Where  an  injanction,  restraining  the  infringement  of  a  patent,  wae  issued  on  a 
final  decree  in  a  suit  in  eqaity,  and  a  motion  was  afterwards  made  for  an 
attachment  against  the  defendant,  for  riolating  the  injunction  by  selling  an 
article  alleged  to  be  an  inMngement  of  the  patent,  and  it  appeared  that  no 
sach  article  had  been  sold  by  the  defendant  prior  to  the  making  of  the  decree, 
and  it  did  not  appear  that  such  an  article  existed  before  the  making  of  the 
decree,  and  an  issue  was  fairly  raised,  on  the  facts,  as  to  whether  sach  article 
was  an  infiringement  of  the  patent :  Held,  that  snch  issae  coold  not  be  dis* 
posed  of  on  a  motion,  on  affidavits,  bat  must  be  determined  in  a  suit  brought 
for  the  purpose. 

Meld,  also,  that  the  cose  was  not  a  proper  one  in  which  to  direct  proofs  to  be 
taken  before  a  Master. 

(Before  Bknedich,  J.,  Soathem  District  of  New  York,  October  16th,  1865.) 

This  was  a  motion  for  an  attachment  against  the  de- 
fendants for  violating  an  injunction  issued  upon  a*  final  decree, 
in  a  suit  brought  for  the  infringement  of  letters  patent, 
granted  to  the  plaintiff,  for  an  improvement  in  air-heating 
furnaces.  After  the  issuing  of  the  injunction,  the  defendants 
sold  and  caused  to  be  erected,  a  furnace,  which  thej  called 

Vol.  vn.— 1 


2  SOUTHERN  DISTRICT  OP  NEW  YORK. 

*. ^ 

Llddle  V,  Cory. 

, ■     .     ■  —  -1 —     -  11  -  —  -  —  — 1-  I  _   ■  ■  — 

the  Excelsior  Furnace,  and  which  the  plaintiff  insisted  was 
an  infringement  of  his  patent.  The  motion  was  founded  on 
affidavits  of  experts  and  others,  tending  to  show  that  the 
as  furnace  erected  by  the  defendants  was  in  principle  the  same 
the  plaintiff's  furnace.  The  motion  was  opposed  by  affidavits 
of  experts  and  others,  tending  to  show  that  all  the  parts  and 
combinations  patented  by  the  plaintiff  had  been  omitted  in 
constructing  the  furnace  in  question,  leaving  it  a  furnace  of 
common  and  unpatented  form,  wholly  different  in  principle 
from  the  plaintiff's  furnace. 

Thomas  P.  Haw^  for  the  plaintiff. 

John  J.  I/Ming^  for  the  defendants. 

Benedict,  J.  The  affidavits  on  both  sides  have  covered 
many  matters  which  I  do  not  deem  pertinent  to  the  question 
involved  in  this  motion.  For  the  purposes  of  this  motion, 
the  decree  in  favor  of  the  plaintiff  must  be  deemed  conclusive 
of  all  questions  fairly  involved  in  the  suit,  and,  until  it  be  set 
aside,  as  determining  beyond  dispute  the  validity  of  the 
plaintiff's  patent,  and  that  the  acts  complained  of  in  the  suit 
were  an  infringement.  I  therefore  pass  over  the  conflicting 
statements  as  to  what  was  intended  by  the  parties  to  be  the 
effect  of  the  decree,  and  consider  only  the  question  whether 
the  sale  and  erection  of  the  furnace  now  complained  of,  was 
an  act  manifestly,  in  substance,  a  repetition  of  the  acts  before 
complained  of,  and  passed  on  by  the  decree  rendered  in  the 
suit.  This  question  a  statement  of  the  facts,  as  I  find  them 
on  the  proofe  before  me,  will  determine. 

The  plaintiff's  invention  consists  in  the  construction  of  the 
main  body  of  the  furnace  of  one  piece  of  corrugated  metal, 
on  the  inside  of  which,  by  means  of  plates  extending  from 
the  top  downwards,  across  the  corrugatious,  a  series  of  tubes 
is  formed  around  the  circumference,  so  as  to  form  smoke  flues 
opening  near  the  bottom  of  the  body,  without  any  vertical 
oints  between  the  interior  and  exterior  surfaces,  and  without 
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the  employment  of  cores  in  casting.  A  further  part  of  his 
invention  consists  in  making  the  lower  section  of  a  circular 
radiator,  which  rests  upon  the  body,  with  its  lower  sides 
forming  an  acute  angle,  and  in  combination  with  small  ledges 
cast  at  intervals  around  the  Y-  shaped  bottom  of  the  radiator, 
the  object  being,  by  the  detention,  by  means  of  these  ledges, 
of  ashes,  soot,  and  dust  upon  the  bottom  of  the  radiator,  to 
render  the  bottom  more  non-conducting.  Now,  it  is  shown, 
beyond  dispute,  in  the  affidavits  before  the  Court,  and,  indeed, 
is  conceded  by  the  plaintiff,  that  the  Excelsior  furnace, 
although  it  has  a  corrugated  body,  is  without  the  plates  on 
the  inside  or  the  outside,  and  without  any  contrivance  in  their 
place  intended  to  produce  the  same  result  as  that  produced  by 
the  plates  in  the  plaintiff^s  furnace,  the  body  of  the  Excelsior 
furnace  being  a  simple  corrugated  body,  without  tubes  of  any 
sort  whatever  upon  it.  It  is  conceded,  also,  that  the  ledges  cast 
upon  the  bottom  of  the  radiator  of  the  plaintiff's  furnace  are 
omitted  in  the  Excelsior  furnace,  leaving  the  radiator  with  a 
smooth  bottom,  not  calculated  to  detain  upon  it  ashes,  dust  or 
8oot  It  is,  moreover,  made  to  appear,  that  no  furnace  like 
the  Excelsior  furnace  had  been  sold  by  the  defendants  prior  to 
the  entry  of  the  decree  in  this  action,  and  there  is  no  evidence 
before  me  that  such  a  furnace  existed  before  the  decree.  The 
Excelsior  farnace  was  got  up  after  the  decree,  and  the  de- 
fendants swear  that  it  was  intended,  in  good  faith,  to  be  so 
oonstmcted  as  to  avoid  using  any  of  the  parts  or  combina- 
tions patented  by  the  plaintiff.  The  experts  produced  by  the 
defendants  sustain  them  in  this  view,  and  make  affidavit  that 
the  Excelsior  furnace  embraces  none  of  the  improvements 
secured  by  the  plaintiff's  patent,  while  the  experts  produced  by 
the  plaintiff  express  the  opposite  opinion.  Such  an  issue, 
fairly  raised  by  the  facts  of  the  case,  cannot  properly  be  dis- 
posed on  a  motion  like  the  present,  but  should  be  left  to  be 
tried  before  the  Court  in  an  action  brought  for  that  purpose. 
To  hold  otherwise  would  be  to  undertake  to  try  an  original 
cause  upon  affidavits. 

It  was  strongly  urged,  upon  the  argument,  that  an  order 
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should  be  made  directing  proofs  to  be  taken  before  a  Master, 

where  the  witnesses  could  be  cross-examined.    I  should  make 

such  an  order,  without  hesitation,  if  there  was  any  reason 

to  suppose  that  further  proofs  would  show  the  changes  made 

by  the  defendants  in  their  furnace  to  be  merely  colorable 

alterations,  introduced  for  the  purpose  of  escaping  the  effect  of 

the  decree,  or  if  there  was  any  doubt  as  to  what  was  the 

extent  of  the  alterations  made  by  the  defendants;   for,  a 

defendant  is  not  to  be  permitted  to  avoid  a  decree  against 

him  by  making  some  slight  changes  in  the  article,  and  then 

boldly  asserting  that  the  new  article  is  materially  different 

from  the  one  already  passed  upon  and  is  no  infringement. 

But  here  there  is  really  no  dispute  as  to  what  the  alterations 

were,  and  the  defendants  call  upon  the  Court  to  say  whether, 

in  view  of  the  plaintiff's  patent,  such  alterations  can  be  deemed 

merely  colorable,  and  whether  they  have  not  the  right  to  have 

their  effect  upon  the  principle  of  the  plaintiff's  patent  passed 

on  in  a  trial  before  the  Court,  instead  of  upon  a  proceeding 

like  the  present.    It  seems  to  me  clear,  upon  a  statement  of 

the  case,  as  I  find  it,  that  the  differences  disclosed  to  exist 

between  the  plaintiff's  fiimace  and  the  Excelsior  furnace 

should  not  here  be  held  to  be  colorable,  but  that  they  raise 

questions  not  shown  to  have  been  raised  before  between  these 

parties,  and  which  cannot,  with  propriety,  be  decided  in  a 

proceeding  like  this. 

The  motion  is,  therefore,  denied,  leaving  the  plaintiff  to 
his  action,  where  his  rights  can  be  fully  protected  and  properly 
adjudicated  upon. 
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Edwabd  a.  Nichols 

vs. 

HosEA  O.  Peaece,  Samuel  W,  Benedict  and  Philetus 

W.  Vael.    In  Equity. 

Where  a  patent  granted  to  W.,  as  inyentor,  was  infringed  by  a  machine  used  by 
P.,  by  Yirtne  of  a  license  under  a  patent  granted  to  N.,  as  inyentor,  and  it 
was  set  up  in  defence  that  N.  was  the  first  inyentor  of  what  was  covered  by 
the  patent  to  W.,  and  it  appeared  that  N.  made  his  invention  before  the 
appUeation  by  W.  for  his  patent,  but  that  W.  had  in  successful  operation  a 
machine  containing  the  inyention  at  a  date  earlier  than  the  date  of  the  inven- 
tion by  N.  of  anything  embodied  in  W.'s  patent:  Beld,  that  W.  was  the  first 
inventor. 

Where  v.,  tm  an  officer  of  a  corporation  which  owned  the  patent  to  N.,  and  on 
behalf  of  such  corporation,  executed  a  written  agreement  between  the  corpo- 
ration and  P.,  under  which  the  corporation  fiimished  to  P.,  for  use  by  him, 
under  a  tariff,  as  rent,  the  infringing  machines,  they  remaining  the  property 
of  the  corporation :  Eeld,  that  Y.  was  a  proper  party  defendant  to  a  suit 
against  P.  to  restrain  the  infringement  of  W.'s  patent  by  the  use  of  such 
les. 


(Bef<R«  Blatchfoed,  J.,  Southern  District  of  New  York,  August  81st,  1869.) 

Thi8  was  a  final  hearing,  on  pleadings  and  proofs,  on  a 
bill  founded  on  letters  patent  granted  to  Sidney  S.  Wheeler 
4md  Daniel  B.  Manley,  Angust  14th,  1866,  for  an  "  improve- 
ment in  machines  for  pouncing  hat  bodies,"  and  the  title  to 
which  had,  by  sundry  mesne  assignments,  become  vested  in 
the  plaintiff.  The  infringement  alleged  was  the  use  of  in- 
fringing machines  by  the  defendants  Pearce  and  Benedict,  and 
the  fact  that  the  defendant  Yail  made,  or  caused  to  be  made, 
or  participated  in  the  making  of  such  infringing  machines, 
and  allowed  or  caused  them  to  be  used  on  the  premises,  and 
under  the  direction,  of  Pearce  and  Benedict. 

Oeorge  Cfifordy  for  the  plaintiff. 

Charles  M.  Keller^  for  the  defendants. 
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Blatchford,  J.    It  is  not  disputed  that  the  machineB  used 
by  Pearce  and  Benedict  embody  the  inventions  covered  by 
the  first,  second,  third,  fifth,  and  sixth  claims  of  the  plaintifiTs 
patent.    The  defence  set  up  in  justification  of  the  use  of  the 
machines  is  an  alleged  prior  invention  by  one  Emile  Non- 
garet.    The  proo&  show  that  Wheeler  and  Manley  had  in  suc- 
cessful operation  by  the  latter  part  of  May  or  the  fore  part  of 
June,  1865,  a  machine  containing  the  improvements  subse- 
quently patented  by  them ;  and  that  their  application  for  a 
patent  therefor  was  made  on  the  15th  of  September,  1865. 
The  evidence  also  shows  that  Nougaret  does  not  carry  back  to 
a  date  earlier  than  July,  1865,  his  invention  of  any  thing  em- 
bodied in  the  plaintiff's  patent ;  and  that  for  such  invention  a 
patent  was  issued  to  Nougaret  on  the  18th  of  September,  1866. 
Kougaret's  patent  is  owned  by  the  American  Hat  Pouncing 
Machine  Company,  under  a  license  from  whom  Pearce  and 
Benedict  are  using  their  machines.    The  defendants  appear  to 
have  acted  in  entire  good  faith  in  the  use  of  the  machines 
used  by  them,  and  they  were  warranted  ia,  defending  this  suit 
by  the  fact  that  Nougaret's  invention  antedated  the  applica- 
tion by  Wheeler  and  Manley  for  their  patent.     But  the  case 
is  a  plain  one,  and  there  must  be  the  usual  decree  for  the  plain- 
tiff for  an  injunction  and  an  account  of  profits. 

The  defendant  VaU,  as  Vice  President  of  the  Hat  Poun- 
cing Machine  Company,  and  on  its  behalf,  as  the  owner  of  the 
patent  granted  to  Nougaret  on  the  18th  of  September,  1866, 
and  of  another  patent  granted  to  Nougaret  on  the  30th  of 
February,  1866,  and  of  certain  improvements  embodied  in  an 
application  that  had  been  made  for  a  patent,  executed  an 
agreement  in  writing,  made  between  the  Company  and  Pearce 
and  Benedict,  on  the  1st  of  February,  1867,  under  which  the 
Company  agreed  to  furnish,  let,  and  rent  to  Pearce  and  Bene- 
dict, to  be  used  by  them,  three  machines,  containing  the  im- 
provements embraced  in  the  said  two  patents  to  Nougaret  and 
the  said  appUcation,  for  a  then  present  consideration  and  for 
a  tariff  to  be  paid  to  the  Company  on  all  hats  which  should  be 
pounced  by  the  use  of  said  machines,  the  machines  to  remain 
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the  property  of  the  Company.  The  machines  were  fumiahed 
accordingly  and  are  the  machines  complained  of  in  this  suit. 
These  facts  warranted,  I  think,  the  making  Yail  a  party  de- 
fendant to  this  snit,  in  order  to  procure  a  perpetual  injunction 
against  his  further  participation  in  furnishing  the  Kougaret 
machine  to  be  used  in  infringement  of  the  plaintifiPs  patent. 
Whether  VaQ  will  be  held  liable  to  respond  to  the  plaintiflFfor 
any  part  of  any  profits  which  may  have  been  derived  from  the 
nee  of  the  three  machines  referred  to,  will  depend  upon  the 
testimony  which  shall  be  taken  on  the  reference  as  to  the  ac- 
counting. 


William  H.  Bliss 


vs. 
Wtluam  H.jSaightand  othees.    In  Equttt. 

The  gpecificatioii  of  the  patent  granted  to  Bobert  B.  Lawton  and  Wiliiam  H. 
Bliss,  February  22d,  1869,  for  an  "  improyement  in  hoae  conpling/'  explained. 

The  cbdm  of  that  patent  is:  "  The  two  thimbles  C  J>,  attached  to  the  ends  of  the 
hose  A  B,  the  thimble  C  being  prorided  with  the  shoulder  b,  and  ground  seat 
or  pa^^Ving  e,  and  the  thimble  T>  proyided  with  the  groove  e,  with  inclined 
tfdea  and  fitted  within  thimble  C,  the  above  parts  being  used  in  oonnectloa 
with  the  conical  roller  or  rollers  ff,  fitted  in  the  screw  caps  i,  and  the  whole 
imnged  to  operate  as  and  for  the  purpose  set  forth."  To  be  within  this 
I  clafan,  there  must  not  only  be  a  pin  with  a  conical  face  at  its  inner  end,  but 
^  the  pin  must  haye  the  capacity  of  rotating  as  a  roller. 

The  specification  of  the  patent  granted  to  William  H.  Bliss,  February  26th, 
1862,  for  an  "  improvement  in  hose  couplings,"  explained. 

The  second  claim  of  that  patent  is:  "  The  lug  G,  within  the  butt  A,  when  used 
in  connection  with  the  pin  F,  and  the  groove  ff  of  the  butt  B,  substantially  as 
and  for  the  purpose  set  forth."  To  be  within  thia  claim,  the  pin  must  be  a  ro- 
tating pin,  with  a  bevelled  inner  end. 


r.u        (Before  Blatchford,  J.,  Southern  District  of  New  York,  September  3d,  1869.) 

f-r 

The  bill  in  this  case  was  founded  on  two  letters  patent. 

One  of  them  was  granted  on  the  22d  of  February,  1859, 
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to  Eobert  B.  Lawton  and  the  plaintiflF,  for  an  "  improvement 
in  hose  coupling,"  and  Lawton's  interest  in  it  was  assigned  by 
him  to  the  plaintiff  on  the  2d  of  June,  1866.  The  other 
patent  was  granted  to  the  plaintiff  on  the  25th  of  February, 
1862,  for  an  "improvement  in  hose  couplings."  In  regard  to 
both  of  the  patents  the  'Answer  set  up  the  defence  of  non-in- 
fringement. In  regard  to  the  Bliss  patent,  it  set  up  the 
further  defence,  that,  for  upwards  of  two  years  prior  to  the 
application  by  Bliss  for  that  patent,  he  made  and  sold,  or 
caused  to  be  made  and  sold,  large  numbers  of  couplings  con- 
taining the  improvements  contained  in  that  patent,  or  sub- 
stantial and  material  parts  thereof,  and  that  such  couplings 
were  used  by  others  with  his  knowledge  and  allowance  for 
more  than  two  years  before  he  made  such  application.  The 
defence  that  Bliss  abandoned  to  the  public  the  inventions 
covered  by  the  Bliss  patent,  was  not  set  up  as  a  distinct 
defence. 

George  Gifford^  for  the  plaintiff. 

Charles  M.  Keller^  for  the  defendants. 

Blatohfobd,  J.  The  defence  of  non-infringement  in  respect 
to  the  Lawton  and  Bliss  patent  will  be  first  considered.  In  order 
to  determine  that  question,  it  is  indispensable  to  determine  what 
is  the  nature  and  scope  of  the  invention  claimed  therein.  The 
specification  states  the  object  of  the  invention  to  be  "  to  con- 
nect hose  together  in  such  a  manner  that  a  swivel  joint  will  be 
attained,  and  at  the  same  time  certain  provision  made  for 
compensating  for  the  wear  attending  such  connection ;  so  that 
the  coupling  may  always  be  kept  water-tight  by  the  mere  act 
of  adjusting  or  connecting  the  parts  together."  It  then  states 
that  the  invention  consists  "in  having  a  metal  thimble  or 
tube  attached  to  each  end  of  the  hose  to  be  connected,  one 
thimble  fitting  within  the  other,  and  the  inner  one  grooved 
circumferentially  to  receive  one  or  more  taper  or  conical 
rollers,  that  are  adjusted  by  screw  caps,  so  as  to  secure  the 
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two  thimbles  together  and  also  keep  the  end  of  the  innermost 
one  against  a  packing  or  ground  seat  at  the  inner  side  of  the 
outermost  one,  whereby  the  desired  object  is  attained,  as  here- 
inafter described."  It  then  describes  the  manner  of  attaching 
and  securing  the  thimbles  to  the  hose,  which  is  unimportant. 
It  then  says :  "  The  thimble  D,  its  outer  portion  beyond  its 
hose  B,  is  smaller  than  the  corresponding  portion  of  the  thim- 
ble G ;  so  much  so  that  D  may  fit  within  C,  and  the  end  of  D 
abut  against  a  packing  or  ground  seat  o,  placed  on  a  shoulder 
dj  which  is  formed  within  0  by  its  enlai^ement,  it  being  un- 
derstood that  the  inner  ends  of  the  thimbles  within  the  hose 
are  equal  in  diameter.  The  thimble  D  is  grooved  circumfer- 
entially,  as  shown  at  e^  the  sides  of  the  groove  being  bevelled 
or  inclined,  so  that  the  outer  part  is  wider  than  the  inner  part, 
and  on  the  thimble  C  tubular  fianches/  are  cast,  one  or  more, 
the  openings  or  interior  of  the  flanches  passing  through  the  thim- 
ble C  and  having  conical  metal  rollers  g  placed  within  them, 
said  rollers  being  provided  with  stems  A,  which  pass  into  caps 
t,  and  are  secured  therein  by  pins  or  small  screws y,  which  pass 
laterally  into  grooves  in  the  stems,  as  shown  at  k.  The  roller 
stems  h  are  allowed  to  turn  freely  within  the  cape  %  and  the 
caps  «' screw  on  the  flanches/*,  as  plainly  shown  in  the  draw- 
ing. From  the  above  description  it  will  be  seen,  that,  by  fit- 
ting the  thimble  D  within  C,  and  screwing  down  the  rollers 
g  into  the  groove  e  in  thimble  D,  the  ends,  A  B,  of  the  hose 
will  be  connected,  and  a  swivel  joint  obtained,  that  is  to  say, 
the  hose  A  B  may  be  turned  or  rotated,  and  consequently 
prevented  from  being  twisted  in  handling.  The  roller  or 
rollers  g  rotate  in  the  groove  ^,  and  thereby  prevent  friction, 
and  favor  the  easy  turning  or  rotation  of  the  hose.  It  will 
also  be  seen,  that,  as  the  roller  or  rollers  g  are  screwed  down 
into  the  recess  ^,  said  roller  or  rollers  will,  by  their  conical 
form,  and  in  consequence  of  bearing  against  the  outermost 
bevelled  edge  of  recess  6,  provision  being  made  for  such  result, 
force  the  outer  end  of  thimble  D  against  the  packing  or  seat 
€j  and  thereby  form  a  water-tight  joint,  and,  as  the  roller  or 
rollers  g  may  be  screwed  down  more  or  less,  as  occasion  may 
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require,  the  wear  attending  the  turning  of  the  coupling  maj 
be  compensated,  and  a  water-tight  joint  always  obtained." 
Then  comes  a  disclaimer,  as  follows :  "  We  do  not  claim  con- 
necting the  two  parts  or  thimbles  C  D  together  by  means  of 
a  screw  or  pin  passing  through  one  thimble  and  fitting  in  a 
groove  in  the  other,  for  such  coupling  or  connection  is  well 
known  and  has  been  used,  if  not  for  the  same,  for  analogous 
purposes."  Then  follows  the  claim,  in  these  words :  "  The 
two  thimbles  C  D  attached  to  the  ends  of  the  hose  A  B,  the 
thimble  C  being  provided  with  the  shoulder  b  and  ground 
seat  or  packing  <?,  and  the  thimble  D  provided  with  the  groove 
Cy  with  inclined  sides  and  fitted  within  thimble  0,  the  above 
parts  being  used  in  connection  with  the  conical  roUer  or 
rollers  ^,  fitted  in  the  screw  caps,  t,  and  the  whole  arranged  to 
operate  as  and  for  the  purpose  set  forth." 

It  is  apparent,  from  the  description  in  the  specification, 
that  the  conical  roller  is  endowed  with  two  functions.  The 
conical  face  of  the  roller  will,  by  bearing  against  the  bevelled 
or  inclined  side  of  the  groove,  when  the  roller  is  screwed  into 
the  groove  or  recess,  force  the  end  of  one  thimble  against  the 
ground  seat  or  packing  in  the  other  thimble  and  thus  form  a 
water-tight  joint.  This  function  of  making  pressure,  by  the 
wedge-like  action  between  the  conical  face  of  the  roller  and 
the  bevelled  side  of  the  groove,  has  relation  solely  to  the  pro- 
duction of  a  water-tight  joint  between  the  two  thimbles.  In 
this  particular,  the  fact  that  the  roller  is  a  roller,  capable  of 
rotation,  and  not  a  pin,  incapable  of  rotation,  is  of  no  impor- 
tance. A  pin  with  a  conical  face,  incapable  of  rotation,  and 
such  face  bearing  against  the  bevelled  side  of  the  groove, 
would  be  in  all  respects  the  same  as  a  roller  with  a  conical 
face,  so  far  as  the  wedge-like  action  between  such  conical  face 
and  the  bevelled  side  of  the  groove,  to  press  together  the 
parts  where  the  water-tight  joint  is  to  be  formed,  is  concerned. 
But  the  roller,  in  addition  to  having  a  conical  face,  is  a  roller ; 
and  this  introduces  the  second  function  of  the  conical  roller. 
That  is,  that,  after  the  roller  is  screwed  into  the  groove,  and 
the  connection  is  formed  between  the  two  pieces  of  hose,  they 
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can  be  tnmed  or  rotated  easily  and  without  much  friction,  by 
means  of  the  rotation  of  the  roller  in  one  thimble,  as  its  face 
bears  against  the  side  of  the  groove  in  the  other  thimble.  As 
the  two  pieces  of  hose  are  turned,  the  movement  of  the  end 
of  one  thimble  against  the  packing  or  ground  seat  in  the  other 
thimble  is  favored  and  assisted  by  the  rotation  of  the  roller. 
This  is  what  the  specification  calls,  obtaining  a  swivel  joint. 
It  is  an  incident  of  this  function,  that  compensation  is  made 
for  the  wear  attending  the  turning  of  the  hose,  by  the  fact 
that  the  roller  may  be  screwed  down  further  into  the  groove 
as  the  conical  face  of  the  roller  or  the  bevelled  side  of  the 
groove  becomes  worn.  With  this  view  of  the  mechaniBm  we 
are  prepared  to  consider  the  disclaimer  and  the  claim !  The 
patentees  disclaim  connecting  the  two  thimbles  together  by  a 
screw  or  pin  passing  through  one  thimble  and  fitting  in  a 
groove  in  the  other.  By  these  words  ''  a  screw  or  pin,"  as 
used  in  contradistinction  to  what  the  patentees  describe  as 
their  invention,  must  be  understood  a  screw  or  pin  without  a 
conical  face,  and  without  the  capacity  of  rotating  as  a  roller. 
They  then  claim  the  two  thimbles  attached  to  the  ends  of  the 
hose,  the  one  thimble  provided  with  the  shoulder  and  the 
ground  seat  or  packing,  and  the  other  thimble  provided  with 
the  groove  with  inclined  sides  and  fitted  within  the  first  thim- 
ble, ^^  the  above  parts  being  used  in  connection  with  the  coni- 
cal roller  or  rollers  g^  fitted  in  the  screw  caps  i,  and  the  whole 
arranged  to  operate  as  and  for  the  purpose  set  forth."  To  be 
within  the  claim,  the  thimbles,  constructed  as  specified,  must 
be  used  in  connection  with  the  conical  roller,  and  the  whole 
must  be  arranged  to  operate  for  the  purpose  set  forth.  The 
pin,  which  screws  throagh  one  thimble  and  into  the  groove  in 
the  other,  must  have  a  conical  faee,  and  must  also  have  the 
capacity  of  rotating  as  a  roller,  and  the  whole  must  be  arrang- 
ed so  as  to  operate  to  accomplish  the  purposes  which  are  set 
forth  in  the  specification  as  the  purposes  to  be  accomplished 
by  the  mechanism.  Those  purposes,  as  has  been  shown,  are 
two — ^pressing  the  end  of  one  thimble  against  the  ground  seat 
or  packing  in  the  other  thimble,  and  procuring  the  swivel 
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joint.  To  accomplish  these  purposes  requires  the  employment 
of  a  conical  roller,  and  of  both  of  the  functions  of  such  roller — 
the  bearing  of  the  conical  face  of  the  roUer,  as  a  pin,  against 
the  bevelled  side  of  the  groove,  and  the  capacity  of  the  roller 
to  rotate.  A  non-rotating  pin  is  not  the  conical  roller  of  the 
patent,  even  though  it  has  a  conical  face  at  its  inner  end,  un- 
less it  also  has  the  capacity  of  rotating  as  a  roller. 

Some  question  was  made  on  the  hearing  as  to  whether  the 
patentees  intended  to  convey  the  idea  that  the  thimbles  could 
be  swivelled  upon  each  other  after  they  were  coupled  or  con- 
nected by  the  screwing  down  of  the  conical  roller  into  the 
groove,  and  while  the  mechanism  was  set  ready  for  use.  But, 
the  specification,  as  has  been  seen,  is  too  clear  on  this  point  to 
admit  of  a  doubt.  In  addition,  the  plaintifiT,  in  the  specifica- 
tion to  his  patent  of  February  25th,  1862,  before  mentioned, 
states  that  the  invention  described  in  that  patent  relates  to 
improvements  in  the  hose  coupling  patented  to  Lawton  and 
Bliss  by  the  patent  of  1859,  and  describes  the  conical  roller  of 
both  patents  as  a  pin  having  a  bevelled  or  taper  inner  end, 
and  as  being  free  to  rotate,  to  prevent  friction,  when  the 
thimbles  are  turned,  after  the  connection  is  made,  and  as  thus 
making  a  swivel  joint. 

Such  being  the  proper  construction  of  the  claim  of  the 
Lawton  and  Bliss  patent,  it  is  manifest  that  the  defendants 
have  not  infringed  it.  Their  couplings  have  the  two  thimbles, 
the  one  with  the  seat  and  the  other  with  the  circumferential 
bevelled  groove,  but,  instead  of  a  conical  roller,  they  have  a 
non-rotating  pin  with  a  conical  face.  It  is  true  they  secure  the 
wedge-like  action  between  the  conical  face  of  the  pin  and  the 
bevelled  side  of  the  groove,  but  they  have  no  swivel  joint  re- 
sulting from  the  rotation  of  the  pin  after  and  while  the  appara- 
tus is  set.  Both  of  these  features  must  be  found  in  an  appa- 
ratus, before  it  can  be  an  iniringement  of  the  claim  of  the 
patent.  It  may  be  that  the  patentees  have  a  patentable  inven- 
tion in  the  action  between  the  conical  face  of  a  pin  and  the 
bevelled  side  of  a  groove  in  two  thimbles,  in  a  hose  coupling, 
to  make  a  water-tight  joint  between  the  end  of  one  thimble  and 
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a  seat  in  the  other,  irreBpective  of  any  capacity  in  the  pin  to 
rotate,  after  the  thimbles  are  set,  to  allow  a  swivelling  action ; 
but,  if  they  have,  they  have  failed  to  secure  it  by  their  claim, 
as  at  present  worded.  The  defendants  have  been  called  npon 
to  meet  and  defend  against  the  claim  as  it  is,  and  the  most 
liberal  interpretation  will  not  warrant  the  Court  in  strildng 
oat  from  the  claim  the  feature  of  rotation  which  makes  the 
pin  a  roUer,  and  which  the  claim  states  is  a  part  of  the  whole, 
and  must  operate  to  effect  the  purpose  which  the  body  of  the 
specification  sets  forth  as  the  purpose  to  be  effected  by  such 
rotation.  The  defendants'  coupling  has  no  substitute  or  equiv- 
alent for  such  feature  of  rotation  in  the  pin,  and  it  does  not 
infringe  the  patent. 

We  come  now  to  consider  the  Bliss  patent.  As  before 
stated,  that  patent  is  for  improvements  in  the  hose  coupling 
patented  to  Lawton  and  Bliss  by  their  patent  of  February  22d, 
1859.  There  are  two  claims  in  the  Bliss  patent,  but  only  the 
second  of  them  is  alleged  to  have  been  infringed — the  one  re- 
lating to  the  lug.  The  specification  states  the  object  of  the 
invention  to  be,  ^'  to  obtain  a  more  secure  or  a  firmer  con- 
nection of  the  two  butts,  with  but  a  single  pin."  The  butts 
are  the  thimbles  of  the  Lawton  and  Bliss  patent,  and  the  pin 
is  the  conical  roller  of  that  patent.  It  is  described  as  a  cylin- 
drical pin,  with  a  bevelled  or  taper  inner  end,  and  as  being 
forced  into  the  groove  in  the  innermost  butt  by  means  of  the 
improved  mechanism  claimed  in  the  first  claim  of  the  patent. 
The  front  side  of  that  groove  is  described  as  inclined  outward 
from  its  inner  to  its  outer  edge.  The  specification  says: 
*^  Within  the  butt  A,  and  at  a  point  opposite  to  the  pin  F, 
there  is  a  lug  G,  which  is  simply  a  projecting  piece  of  metal 
having  inclined  surfaces  at  its  outer  and  inner  edges,  as  shown 
in  figure  1.  *  *  *  The  butt  B  is  so  formed  that  its  outer 
part  a*  will  fit  within  the  butt  A,  and  an  annular  packing  e*  is 
placed  within  the  butt  A,  against  a  shoulder  y,  for  the  end  of 
the  butt  B  to  bear  against,  and  form  a  water-tight  joint — see 
figure  1.  The  part  a*  of  the  butt  B  has  a  groove  g  made  in  it 
circumferentially.    This  groove  extends  entirely  around  the 
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part  a,*  and  it  receives  the  inner  end  of  the  pin  F,  when  the 
latter  is  forced  inward.  *  *  *  The  pin  F,  it  will  be  seen, 
has  a  bevelled  or  taper  inner  end,  and  the  front  side  of  the 
groove  g  is  inclined  outward,  from  its  inner  to  its  outer  edge, 
as  shown  in  figure  1.  Hence,  when  the  pin  F  is  forced  within 
the  groove  ^,  the  end  of  the  butt  B  will  be  brought  in  close 
contact  with  the  packing  e*  and  a  close  or  water-tight  joint  ob- 
tained. The  lug  G,  in  consequence  of  having  its  inner  edge 
inclined,  also  has  the  same  tendency  to  press  the  butt  B 
against  the  packing  ^,*  the  lug  fitting  in  groove  g.  The  outer 
edge  of  the  lug  is  inclined,  in  order  to  facilitate  the  intertion 
of  the  part  a*  of  the  butt  B  within  A.  This  mode  of  connec- 
tion, it  will  be  seen,  affords  a  swivel  joint,  as  the  butts  are  al- 
lowed to  turn  freely  after  the  connection  is  made,  the  pin  F 
being  free  to  rotate,  thereby  preventing  friction.  The  lug  G 
is  very  essential,  as  it  forms  a  bearing  directly  opposite  the 
pin  F,  and  ensures  a  firm  connection  of  the  two  butts.  With- 
out the  lug  G,  a  plurality  of  pins  F  would  be  required,  and 
that  would  considerably  augment  the  cost  of  construction  and 
also  add  materially  to  the  manipulation  in  connecting  and 
disconnecting  the  butts."  The  claim  in  regard  to  the  lug  is  as 
follows :  "  The  lug  G,  within  the  butt  A,  when  used  in  con- 
nection with  the  pin  F,  and  the  groove  g  of  the  butt  B,  sub- 
stantially as  and  for  the  purpose  set  forth."  This  is,  in  sub- 
stance, a  claim  to  a  combination  of  the  lug  on  one  butt  with 
the  groove  in  the  other  butt  and  the  pin  F.  Now,  the  speci- 
fication states  that  the  pin  F  not  only  has  its  inner  end 
bevelled  or  tapering,  but  is  free  to  rotate,  so  as  to  allow  the 
butts  to  turn  freely  after  the  connection  is  made,  and  thus 
afford  a  swivel  joint.  This  rotating  pin  with  a  bevelled  inner 
end  is,  as  such,  made  by  the  patentee  an  element  in  the  com- 
bination claimed  in  the  second  claim.  The  language  of  the 
claim  is,  ^'  the  pin  F,"  that  is,  such  a  rotating  pin  as  the  speci- 
fication describes  the  pin  F  to  be.  A  non-rotating  pin  is  not 
within  the  description  or  the  claim.  The  purpose,  referred  to 
in  the  claim,  for  which  the  combination  is  made,  is,  among 
other  things,  as  stated  in  the  specification,  to  allow  the  butts 
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to  turn  freely  after  the  connection  between  them  is  made  by 
means  of  the  Ing,  the  rotating  pin  and  the  groove  in  the  inner 
batt,  such  freedom  of  turning  being  stated  to  be  due  to  the 
fact  that  the  pin  F  is  free  to  rotate.  The  defendants  have,  in 
their  coupling,  no  capacity  of  rotation  in  the  pin  which  enters 
into  the  groove  in  the  inner  butt.  The  specification  of  the 
patent  states  that  the  mode  of  connection  by  means  of  the  lug 
opposite  to  the  pin  F  affords  a  swivel  joint.  This  mode  of 
connection  is  the  combination  claimed  in  the  second  claim ; 
and  the  swivel  joiut  must  be  regarded  as  a  part  of  the  purpose 
spoken  of  in  the  claim  as  to  be  effected  by  the  combination  of 
which  the  rotating  pin  F  is  made  an  element.  The  swivel 
joint  means  nothing  more  than  such  freedom  of  turning  in  the 
butts,  after  they  are  connected,  as  is  due  to  the  capacity  for 
rotation  of  the  pin  F.  This  second  claim  of  the  Bliss  patent 
is  open  to  the  same  objection  as  the  claim  of  the  Lawton  and 
Bliss  patent,  that  is,  making  a  pin  with  the  capacity  of  rota- 
ting after  the  apparatus  is  set,  so  as  to  allow  freedom  of  turn- 
ing in  the  butts,  after  they  are  connected,  an  element  in  the 
combination  claimed.  Although  the  defendants'  coupling  has 
a  pin  with  a  conical  face,  and  a  groove  with  a  bevelled  side  in 
the  inner  butt,  and  a  lug  on  the  outer  butt  opposite  the  pin, 
yet,  as  the  pin  is  not  a  rotating  pin  or  a  roller,  such  coupling 
does  not  infringe  the  second  claim  of  the  Bliss  patent. 

This  conduBion  makee  it  unnecessary  to  consider  the  ques- 
tion,  before  stated,  which  is  raised  in  the  answer,  as  to  the 
validity  of  the  Bliss  patent. 

The  bill  must  be  dismissed,  with  costs. 


^ 
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The  Troy  Iron  and  Nad.  Factory 

vs. 
Erastus  Corning  and  others.    In  Equity. 

Under  the  Act  of  February  26th,  1863,  {10  U,  8.  Stat,  at  Large,  161,)  k  docket 
fee  of  twenty  dollars  is  the  highest  compensation  allowed  to  a  solicitor  in  a 
cause ;  and  it  can  be  allowed  but  once. 

The  proyision  of  that  Act,  allowing  to  the  solicitor  $2.50  for  each  deposition 
taken  and  admitted  as  evidence  in  a  cause,  relates  to  testimony  taken  out  of 
Court,  xmder  authority  which  will  entitle  it  to  be  read  as  eyidence  in  Court, 
and  has  no  relation  to  oral  testimony  taken  in  Court,  or  before  a  Master.  It 
applies,  in  cases  at  common  law,  where  depositions  are  given  in  eyi- 
dence on  the  trial;  and,  in  suits  in  equity,  where  deposttloas  are  read  at  the 
heariog. 

No  other  compensation  to  a  solicitor  is  taxable,  but  such  docket  fee  and  such 
fees  for  depositions. 

The  provisions  of  that  Act  in  regard  to  printer's  fees,  clerk's  fees,  and  witnesses' 
fees,  considered. 

Where  witnesses  are  examined  before  a  Master,  on  an  accountipg  in  a  suit  in 
equity,  and  their  testimony  is  afterwards  abandoned  or  g^ven  up,  or  is 
stricken  out  or  rejected  by  the  Master,  and  the  striking  out  or  rejection  is 
sustained  by  the  Court,  no  per  dum  allowance  is  taxable  for  the  attendance  of 
such  witnesses  before  the  Master. 

(Before  NxLSON,  J.,  Northern  District  of  New  York,  September  16th,  1869.) 

This  case,  reported  in  6  BlatcKf.  C.  C.  -ff.,  828,  now  came 
before  the  Court  on  a  motion  by  the  defendants  for  instruc- 
tions to  the  clerk  as  to  the  principles  which  should  govern  him 
in  the  taxation  of  the  costs  awarded  to  the  plaintiffs.  The 
question  as  to  the  solicitor's  fees  for  depositions  arose  in  re- 
gard to  oral  testimony  taken  by  the  Master,  on  the  accountiug 
before  him.  The  question  in  regard  to  printer's  fees  arose  in 
respect  to  the  expenditure  for  printing  the  testimony  taken 
before  the  Master. 

EUsha  FootCy  for  the  plaintiffs. 

WUUam  A.  Saekett,  for  the  defendants. 
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Neuon,  J.  The  questions  raised  on  this  application  are 
to  be  determined  by  a  reference  to  the  Act  of  Congress  passed 
February  26th,  1853,  (10  U.  S.  Stat,  at  La/rge,  161.) 

The  Ist  section  of  that  Act  provides,  "  that,  in  lieu  of  the 
compensation  now  allowed  by  law  to  attorneys,  solicitors,  and 
proctors,"  &c.,  "  the  following,  and  no  other  compensation, 
shall  be  taxed  and  allowed."  The  same  language  is  used  in 
respect  to  the  compensation  of  the  clerks,  marshals,  witnesses, 
commissioners,  and  printers.  There  is,  also,  a  provision  in 
the  section,  that  the  Act  shall  not  be  construed  to  prohibit 
attorneys,  solicitors,  and  proctors  from  receiving  from  their 
clients  such  reasonable  compensation,  in  addition  to  the  tax- 
able costs,  as  may  be  in  accordance  with  general  usage,  or  may 
be  agreed  upon  between  the  parties.  The  section  goes  on  to 
say :  "  Fees  of  attorneys,  solicitors  and  proctors.  In  a  trial 
before  a  jury  in  civil  and  criminal  causes,  or  before  referees, 
or  on  a  final  hearing  in  equity  or  admiralty,  a  docket  fee  of 
twenty  dollars."  This  is  the  highest  compensation  allowed  to 
the  solicitor  in  a  cause;  and  it  can  be  allowed  but  once. 
{Dedekam  v.  Vose,  3  Blatchf.  0.  C.  R.,  77  and  163.) 

The  same  section  provides :  ^^  For  each  deposition  taken 
and  admitted  as  evidence  in  the  cause,  two  dollars  and  fifty 
cents."  This  relates  to  testimony  taken  out  of  Court,  under 
authority  which  will  entitle  it  to  be  read,  as  evidence,  in 
Court,  and  has  no  relation  to  oral  testimony  taken  in  Court,  or 
before  a  Master.  It  applies,  in  cases  at  common  law,  where 
depositions  are  given  in  evidence  on  the  trial ;  and  in  suits  in 
equity,  where  depositions  are  read  at  the  hearing.  {Stimpsan 
V.  Brooks,  8  Blatchf.  C.  C.  R.,  456.) 

The  above  are  the  only  items  in  the  law  relating  to  com- 
pensation to  the  solicitor ;  and  the  statute  says  that  they  are 
'^in  lieu  of  the  compensation  now  allowed  by  law,"  and  that 
^^  no  other  compensation  shall  be  taxed  and  allowed,"  and, 
(§  S?)  "  ^^**  ^  ^*ws  and  regulations  heretofore  made,  which 
are  incompatible  with  the  provisions  of  this  Act,  are  hereby 
repealed  and  abrogated." 

There  is  no  provision  in  the  Act  as  it  respects  printers' 
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fees,  except  in  paragraph  5,  page  168,  which  has  no  applica- 
tion to  the  present  case. 

The  fees  of  the  clerk  are  so  specifically  stated  in  the  Act, 
under  the  head  of  "  clerk's  fees, "  (page  163,)  that  no  observa- 
tions in  regard  to  them  are  necessary. 

The  provision  in  regard  to  witnesses'  fees  is  this,  (page 
167 ):  "Witnesses'  fees.  For  each  day's  attendance  in  Court, 
or  before  any  officer  pursuant  to  law,  one  dollar  and  fifty 
cents,  and  five  cents  per  mile  for  travelling  from  his  place  of 
residence  to  said  place  of  trial  or  hearing,  and  five  cents  per 
mile  for  returning."  ~Soper  diem  allowance  should  be  taxed 
for  the  attendance  before  the  Master,  of  witnesses  on  the  part 
of  the  plaintiffs,  whose  testimony  was  afterwards  abandoned  or 
given  up,  or  was  stricken  out  or  rejected  by  the  Master,  where 
the  striking  out  or  rejection  has  been  sustained  by  the  Court 
It  would  be  unreasonable  and  against  the  established  rule  of 
taxation,  to  tax  costs  in  favor  of  a  party  for  acts  or  services 
which  were  useless  or  illegal,  and  which  only  led  to  increased 
expense,  and  to  a  waste  of  the  time  of  the  Court  and  of  all 
persons  concerned.  This  refusal  Ho  tax,  and  a  taxation  in 
favor  of  the  adverse  party,  are  intended  as  a  check  against 
idle,  frivolous,  and  illegal  proceedings  before  Courts  and 
officers  concerned  in  the  administration  of  justice. 

With  these  instructions,  I  think  the  clerk  will  have  no 
difficulty  in  the  taxation  of  the  bill  of  costs. 


In  re  Henry  Vogel. 


Under  the  bankruptcy  Act  of  March  2d,  1867,  (U  U.  &  8UU,  at  Large,  617,)  all 
property  of  a  bankrupt,  in  his  actual  poeaesslon  at  the  time  of  the  filing  of  the 
petition  in  bankruptcy,  passes  into  the  hands  of  the  assignee  the  instant  he  is 
appointed.  i 

Where  property  that  was  in  possession  of  a  bankrupt  when  he  filed  his  volun- 
tary petition,  and  was  embraced  in  the  inventory  to  such  petition,  as  property 
assignable  under  the  Act,  was  afterwards  taken  by  process  in  replevin  issued 
from  a  State  Court,  by  a  creditor  who  had  sold  it  to  the  bankrupt,  but  claim- 
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ed  tb&t,  because  of  fraad,  the  title  to  it  had  not  passed,  the  process  stating  that 
the  bankrupt  claimed  to  have  purchased  the  property,  and  the  bankrupt  was 
adjudged  such,  and  an  assignee  was  appointed :  Held,  in  a  proceeding  institu- 
ted by  the  assignee  against  the  creditor,  that  the  creditor  must  restore  the 
property  or  its  value  to  the  assignee,  and  that  the  proper  remedy  of  the  credi- 
tor was  to  apply  to  the  District  Court  for  relief,  or  to  institute  a  proper  action 
against  the  assignee  in  the  District  0>urt  or  in  this  Court. 

(Before  Nxlbok,  J.,  Southern  District  of  New  York,  September  2'rth,  1869.) 

Tms  was  a  petition  for  a  review  of  an  order  made  bj  the 
District  Court,  in  bankruptcy.  The  bankrupt  filed  his  volun- 
tary petition  on  the  5th  of  October,  1868.  On  the  6  th  he 
surrendered  to  the  register  a  stock  of  merchandise.  On  the 
7th  he  was  adjudged  a  bankrupt.  On  the  6th,  and  also  on 
the  10th,  certain  creditors  of  the  bankrupt,  who  had  sold  to 
him  a  part  of  the  merchandise,  replevied  it  by  process  from  a 
State  Court,  on  the  ground  that  the  purchase  of  the  property 
was  fraudulent  and  no  title  to  it  had  passed.  The  property 
replevied  on  the  6th  was  taken  from  the  store  of  the  bankrupt. 
The  property  replevied  on  the  10th  was  taken  from  the  regis- 
ter and  against  his  protest.  Assignees  of  the  bankrupt  were 
appointed.  They  petitioned  the  District  Court  for  a  delivery 
to  them  of  the  property  by  the'several  creditors  who  had  re- 
ceived it  under  the  proceedings  in  replevin,  or  that  such  credi- 
tors be  attached  for  contempt  for  taking  the  property  from 
the  possession  and  control  of  the  District  Court.  The  credi- 
tors defended  on  the  ground  that  they  owned  the  property  ta- 
ken. The  District  Court  made  an  order  that  the  creditors  de- 
Uver  to  the  assignees  the  goods  replevied  or  pay  their  values 
within  a  time  limited,  and  that,  in  default  thereof,  attachments 
Bsne  for  contempt.  This  was  the  order  of  which  a  review  was 
Bought  by  the  creditors.  The  District  Judge,  (Blatchford,  J.,) 
in  his  decision  in  the  case,  said :  "  Section  1 1  of  the  Act  provides 
that  ^  the  filing  of  such  petition  shall  be  an  act  of  bankrupt- 
cy, and  such  petitioner  shall  be  adjuged  a  bankrupt.'  The 
same  section  provides  that  a  warrant  shall  be  forthwith  issued 
to  the  marshal  to  publish  and  serve  notices,  stating,  among 
other  things,  the  issuing  of  the  warrant,  and  that  the  transfer 
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of  any  property  by  the  debtor  is  forbidden  by  law.  The  38th 
section  provides,  that  the  filing  of  a  petition  for  adjudication 
in  bankruptcy  by  a  debtor  in  his  own  behalf,  upon  which  an 
order  of  adjudication  may  be  issued,  shall  be  deemed  and  ta- 
ken to  be  the  commencement  of  proceedings  in  bankruptcy 
under  the  Act.  Such  order  is  Form  No.  5.  The  14th  section  pro- 
vides that  the  assignment  of  the  estate  of  the  bankrupt,  made  to 
the  assignee  in  bankruptcy,  ^  shall  relate  back  to  the  commence- 
ment of  said  proceedings  in  bankruptcy,  and  thereupon,  by 
operation  of  law,  the  title  to  all  such  property  and  estate, 
both  real  and  personal,  shall  vest  in  said  assignee.'  The  15th 
section  provides,  that '  the  assignee  shall  demand  and  receive 
from  any  and  all  persons  holding  the  same,  all  the  estate 
assigned,  or  intended  to  be  assigned,  under  the  provisions  of 
this  Act.'  It  is  manifest,  from  these  provisions,  that  when  a 
voluntary  petitioner  in  bankruptcy  files  his  petition  in  due 
form,  he  becomes,  eo  in8tcmt%  a  bankrupt,  so  far  as  any  inter- 
ference with  the  property  named  in  his  inventory  is  con- 
cerned, and  that  such  property  is  thereby  brought  into  the 
bankruptcy  Court,  and  placed  in  it«  custody  and  under  its 
protection,  as  fully  as  if  ^actually  brought  into  the  visible 
presence  of  the  Court.  Being  in  the  custody  of  the  bank- 
ruptcy Court,  no  other  Court,  and  no  person  acting  under 
any  process  from  any  other  Court,  can,  without  the  permis- 
sion of  the  bankruptcy  Court,  interfere  with  it ;  and,  to  so  in- 
terfere, is  a  contempt  of  the  bankruptcy  Court.  {Peck  v.  Jenr 
nesSf  7  Howard^  612,  625 ;  WiUiam»  v.  Benedict^  8  iS.,  107, 
112 ;  WiawaU  v.  Sampson^  14  /<i.,  52,  66 ;  Peale  v.  PhippSy 
Id.,  868,  374 ;  Taylor  v.  Carryl,  20  Id,,  583,  594  to  597 ; 
Freeman  v.  Howe,  24  Id.,  450 ;  Bv^  v.  CoXbatK,  8  WaUaoe, 
334.)  The  property  being  in  the  bankruptcy  Court  in  specie, 
that  Court  hds  ample  jurisdiction  conferred  upon  it  by  the 
bankruptcy  Act  to  adjudicate  in  regard  to  it.  The  question 
before  this  Court  now  is,  not  who  has  the  rightful  title  to  this 
property,  but  whether  the  lawful  possession  of  it  by  this 
Court  has  been  unlawfully  interfered  with.  The  2d  section 
of  the  Act  gives  to  this  Court  jurisdiction  of  all  suits  at  law 
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or  in  equity  which  may  or  shall  be  brought,  by  any  person 
claiming  an  adverse  interest,  against  the  assignee  in  bank- 
ruptcy, touching  any  property  or  rights  of  property  of  the 
bankrupt,  transferable  to  or  vested  in  the  assignee.  In  this 
case,  the  plaintiffi)  in  the  replevin  suits  claim  an  interest  in  this 
property  adverse  to  the  interest  claimed  by  the  assignees. 
The  property,  if  it  was  the  property  of  the  bankrupt,  was 
transferable  to  and  vested  in  the  assignees.  It  was  embraced  in 
the  inventory  annexed  to  the  bankrupt's  petition,  as  property 
assignable  under  the  Act,  and  the  processes  issued  in  the 
replevin  suits  stated  that  the  bankrupt  claimed  to  have  pur- 
chased the  property.  Three  of  the  processes  stated  that  the 
bankrupt  was  in  possession  of  the  property,  and  the  two  pro- 
cesses which  were  executed  on  the  10th  of  October,  1868, 
stated  that  the  property  was  in  possession  of  the  bankrupt '  or 
his  agents.'  Under  these  circumstances,  no  matter  what  the 
ultimate  decision  may  be  as  to  the  real  title  to  the  property, 
it  was  properly  included  by  the  bankrupt  in  his  petition,  and 
was  surrendered  by  him  into  the  custody  of  this  Court  by  the 
filing  of  his  petition.  It  was  urged  that  these  replevin  suits 
could  be  maintained  under  the  25th  section  of  the  Act.  That 
section  provides,  that,  ^  whenever  it  appears  to  the  satisfaction 
of  the  Court  that  the  title  to  any  portion  of  an  estate,  real  or 
personal,  which  has  come  into  possession  of  the  assignee,  or 
which  is  claimed  by  him,  is  in  dispute,  the  Court  may,  upon 
the  petition  of  the  assignee,  and  after  such  notice  to  the 
claimant,  his  agent  or  attorney,  as  the  Court  shall  deem 
reasonable,  order  it  to  be  sold,  under  the  direction  of  the 
sfisignee,  who  shall  hold  the  funds  received  in  place  of  the  es- 
tate disposed  of;  and  the  proceeds  of  the  sale  shall  be  consid- 
ered the  measure  of  the  value  of  the  property  in  any  suit  or 
controversy  between  the  parties  in  any  Courts;  But  this  pro- 
vision shall  not  prevent  the  recovery  of  the  property  from  the 
possession  of  the  assignee  by  any  proper  action  commenced 
at  any  time  before  the  Court  orders  the  sale.'  Under  this 
provision,  the  property  may  be  recovered  from  the  possession 
of  the  assignee  b;  an  action  brought  in  a  State  Court  before 
the  commencement  of  the  proceedings  in  bankruptcy,  and  to 
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which  the  assignee  is  made  a  party  under  section  14,  or  by  an 
action  brought  in  the  bankruptcy  Court,  or  in  the  Circuit 
Court  for  the  same  district,  under  section  2  of  the  Act.  But 
an  action  of  replevin  brought  in  a  State  Court  to  recover 
specific  property,  after  such  property  has  been  taken  into  cus- 
tody by  the  bankruptcy  Court,  is  not,  within  the  25th  sec- 
tion, a  ^  proper  action.'  {In  re  Barrow^  1  Bank.  JReg,^  125.) 
So  far  as  the  decisions  in  the  cases  of  In  re  Wylie^  (Bankrupt 
Court  Reporter^  123,)  and  In  re  Noakes,  {Id.j  162,)  conflict  with 
this  view,  they  seem  to  me  to  be  unsupported  by  law.  The 
learned  Judge  who  decided  the  latter  case,  in  saying,  in  his 
opinion,  that  a  party  who  claims  as  his  own  property  in  the 
possession  of  an  assignee  in  bankruptcy,  must  seek  redress  by 
the  appropriate  remedy  in  the  Courts  of  the  State,  overlooks 
entirely  the  provision  of  the  second  section  of  the  Act  and 
the  principle  of  the  decisions  of  the  Supreme  Court  before 
cited.  If  the  jurisdiction  of  the  State  Court  had  first  attached 
to  this  property  by  its  process  in  replevin,  this  Court  would 
not  disturb  the  possession  of  the  State  Court,  or  of  the  plaint- 
ifis  under  it.  But,  as  was  said  by  the  Supreme  Court,  in  Buck 
V.  CoUbathy  before  cited,  where  property  is  in  the  custody  of  a 
Court,  and  '  under  its  control  for  the  time  being,'  ^  no  other 
Court  has  a  right  to  interfere  with  that  possession,  unless  it  be 
some  Court  which  may  have  a  direct  supervisory  control  over 
the  Court  whose  process  has  first  taken  possession,  or  some 
superior  jurisdiction  in  the  premises.'  *  A  departure  from 
this  rule  would  lead  to  the  utmost  confusion,  and  to  endless 
strife  between  Courts  of  concurrent  jurisdiction  deriving  their 
powers  from  the  same  source ;  but  how  much  more  disastrous 
would  be  the  consequences  of  such  a  course,  in  the  conflict  of 
jurisdiction  between  Courts  whose  powers  are  derived  from 
entirely  different  sources,  while  their  jurisdiction  is  concur- 
rent as  to  the  parties  and  the  subject-matter  of  the  suit.' " 

Charles  H,  Smithy  for  the  assignees. 

Albert    Van  Wagner  and  Dvboi%  Smithy  for  the  other 
parties. 
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Nelson,  J.  The  question  involved  in  this  ease  lias  been 
several  times  before  me,  not,  perhaps,  in  the  precise  shape  in 
which  it  is  now  presented,  but  involving  substantially  the 
same  principle,  and  that  is,  whether  or  not  all  the  property  of 
a  bankrupt,  in  his  actual  possession  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy,  passes  into  the  hands  of  the 
assignee  the  instant  he  is  appointed. 

I  have  regarded  the  several  provisions  of  the  Act  of  Con- 
gress, that  are  specially  referred  to  in  the  opinion  of  the 
District  Judge,  as  decisive  in  favor  of  the  aflSrmative  of  this 
question.  The  88th  section  provides,  that  the  filing  of  the 
petition  shall  be  deemed  and  taken  to  be  the  commencement 
of  proceedings  in  bankruptcy  under  the  Act ;  and  the  14th 
section  provides,  that  the  assignment  of  the  estate  of  the 
bankrupt,  made  to  the  assignee,  shall  relate  back  to  the  com- 
mencement of  the  proceedings  in  bankruptcy,  and  that  there- 
upon, by.  operation  of  law,  the  title  to  all  such  property  and 
estate,  both  real  and  personal,  shall  vest  in  the  assignee. 
Kothing  can  be  more  specific  and  decisive  on  the  question, 
and  there  are  no  other  parts  of  the  Act  which,  when  rightly 
understood,  vary  the  effect  of  these  sections. 

The  proper  remedy  for  the  creditors,  under  the  circum- 
stances, was,  to  apply  to  the  District  Court  for  relief,  or  to 
await  the  appointment  of  the  assignees  and  institute  a  proper 
action  against  them  in  the  District  Court  or  in  this  Court. 

The  petition  for  review  is  dismissed. 


In  re  William  Mulleb. 

Where  a  fine  was  impoeed  upon  a  person  by  this  Conrt,  as  a  pnnishment  for  a 
omtempt  of  this  Conrt,  committed  by  violating  an  injunction  issued  by  this 
Court,  and  it  was  ordered  that  he  should  stand  committed  until  the  fine 
should  be  paid,  and  he  applied  to  this  Court  to  be  discharged  from  imprison- 
ment^ on  the  ground  that  he  was  unable  to  pay  the  fine :  Heldt  that  this 
Court  would  not  exercise  the  power  invoked,  at  least  until  tbe  President 
should  diselaim  the  power  to  relieve  the  appUcant  by  a  pardon. 
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A  contempt  of  this  Court  iB  an  offence  against  the  United  States,  an  adjudication 
by  the  Court  that  the  contempt  has  been  committed  is  a/  oonyiction,  and  a 
commitment  thereon  is  execution. 

This  Court  has  no  power  to  discharge  or  remit  the  sentence,  but  it  falls  within 
the  pardoning  power  Tested  in  the  President  by  the  Constitution. 

The  power  of  granting  a  pardon  in  such  a  case  has  been  claimed  by  the  Execa- 
tiye  Department  as  a  part  of  its  Constitutional  prerogatiye. 

Disobedience  to  lawful  process  of  a  Court  of  the  United  States  is,  equally  with 
misbehavior  in  its  presence,  as  a  contempt  of  Court,  within  such  pardoning 
power. 

Where  a  fine  is  imposed  by  this  Court,  as  a  punishment  for  a  contempt,  the 
case  is  none  the  less  within  the  pardoning  power  of  the  President,  because 
the  amount  of  the  fine  is  directed  by  this  Court,  in  the  order  imposing  the 
fine,  to  be  paid  to  the  plaintiff  in  a  suit  in  which  an  Injunction  was  issued,  s 
yiolation  of  which  eonstitnted  the  contempt,  towards  the  reimlnirseiiient  of 
his  expenses  in  the  attachment  proceedings  in  respect  of  such  contempt 

If  the  right  to  such  fine  be  regarded  as  a  vested  private  right  in  such  plaintiff, 
existing  in  the  shape  of  a  judgment,  this  Court  has  no  right  to  discharge  it 

(Before  Blatohpoid,  J.,  Southern  District  of  New  York,  October  20th,  1869.) 

Thib  was  a  renewal  of  an  application,  heretofore  made  to 
this  Conrt,  to  relieve  the  applicant  from  imprisonment. 

John  Z.  CherjUHd^  for  the  applicant. 

William  J.  A.  FuUer^  opposed. 

Blatchfobd,  J.  On  a  motion  for  4in  attachment  against 
the  applicant  as  a  defendant  in  a  suit  in  equity  in  this  Court, 
he  was  adjudged  to  have  been  guilty  of  a  contempt  of  this 
Court,  by  violating  an  injunction  issued  by  this  Court,  and, 
on  the  27th  of  June,  1868,  a  fine  of  $2,500  was  imposed  on 
him,  as  a  punishment  for  such  contempt,  and  it  was  ordered 
that  he  should  stand  committed  until  the  fine  should  be  paid. 
After  having  been  imprisoned  for  some  time  under  such  sen- 
tence, he  presented  a  petition  to  this  Court,  praying  for  his 
discharge,  on  the  ground  that  he  was  unable  to  pay  the  fine. 
The  decision  of  the  Court  thereon  was  that  it  had  no  juris- 
diction or  power  to  grant  the  prayer  of  the  petition,  and  that 
relief  must  be  sought  by  an  application  to  the  President  of 
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the  United  States.  I  then  said  :  "  By  the  Constitution  {Art. 
2,  gee.  2,  stibd.  1)  the  President  is  invested  with  power  *  to 
grant  reprieves  and  pardons  for  offences  against  the  United 
States,  except  in  cases  of  impeachment.'  No  snch  power  is 
conferred  upon  any  other  oflScer  or  upon  any  Court.  A  con- 
tempt of  Court  is  an  offence  against  the  United  States.  In 
the  present  case,  there  is  a  judgment  judicially  declaring  the 
contempt  and  offence.  In  Ms  parte  Kearney,  (7  Wheatorij  38, 
43,)  the  Supreme  Court  says :  ^  When  a  Court  commits  a 
party  for  a  contempt,  their  adjudication  is  a  conviction^  and 
their  commitment  in  consequence  is  execution.'  After  a  con- 
viction and  a  commitment  for  a  contempt,  the  Court  has  no 
more  power  to  dischai^  or  remit  the  sentence  than  it  has  in 
the  case  of  a  conviction  and  commitment  for  any  other  crime 
or  offence  against  the  United  States.  And  such  has  been  the 
practical  construction  of  the  provision  of  the  Constitution  in 
regard  to  pardons.  In  the  case  of  one  Dixon,  a  fine  was  im- 
posed upon  him  by  the  Circuit  Court  of  the  United  States  for 
the  District  of  Mississippi,  for  a  contempt  of  Court.  He 
applied  to  the  President  for  a  pardon.  The  Attorney  General, 
Mr.  Gilpin,  (3  Opinions  of  Attorneys  Generciy  622,)  de- 
cided that  the  pardoning  power  extended  to  such  a  case,  and 
diat  the  contempt  was  an  offence  within  the  language  of  the 
provision  of  the  Constitution.  I  fully  concur  in  this  view ; 
and  it  necessarily  follows,  that,  if  the  power  of  relieving  from 
the  sentence  imposed  on  Mnllee  falls  within  the  pardoning 
power  of  the  President,  it  is  exclusive  in  the  President,  and 
cannot  be  exercised  by  this  Court." 

After  this  decision  was  made,  the  applicant  applied  to  the 
President  for  a  pardon,  and  his  application  was  entertained 
and  denied.  The  denial  was  not  put  on  any  want  of  power  in 
the  President  to  grant  the  pardon  asked  for,  but  was  based  on 
the  facts  shown  in  the  case.  The  application  to, this  Court  to 
discharge  the  prisoner  is  now  renewed.  No  new  views  are 
presented  as  to  the  power  of  the  Court  to  grant  the  relief 
asked,  and  I  must  decline  to  exercise  the  power  invoked,  at 
least  until  the  Executive  Department  of  the  Government  dis- 


I 


26  SOUTHERN  DISTRICT  OF  NEW  YORK, 

In  re  William  MuUee. 

claims  its  power  to  relieve  the  party  by  a  pardon.  From  what 
took  place  in  the  case  of  Dixon,  and  what  has  transpired  in  this 
case,  I  must  hold  that  the  power  of  granting  a  pardon  in  a  case 
like  the  present  is  claimed  by  the  Executive  Department  as  a 
part  of  its  constitutional  prerogative.  From  the  report  of  the 
case  of  Dixon,  it  appears  that  the  pardon  was  recommended 
by  Mr.  Justice  McKinley,  the  Associate  Justice  of  the  Su- 
preme Court  of  the  United  States  whose  Circuit  embraced  at 
the  time  the  District  of  Mississippi,  and  Judge  Gholson,  who 
was  at  the  time  the  District  Judge  of  the  United  States  for 
that  District.  As  the  report  states  that  the  contempt  was 
committed  by  an  afiray  between  Dixon  and  another  person  in 
the  presence  of  the  Judges  of  the  Circuit  Court  of  the  United 
States,  at  Jackson,  in  the  State  of  Mississippi,  it  must  be  in- 
ferred that  Mr.  Justice  McKinley  and  Judge  Gholson  were 
those  Judges.  The  punishment  they  inflicted  was  a  fine,  and, 
as  they  recommended  the  case  to  the  President  as  a  proper 
one  for  a  pardon,  they  must  necessarily  have  been  of  the 
opinion  that  they  had  no  power  to  relieve  the  party.  Nor  is 
there  any  distinction  to  be  drawn  between  the  case  of  Dixon 
and  the  present  case,  growing  out  of  the  fact  that,  in  the  case 
of  Di^on,  the  offence  was  an  affray  in  the  presence  of  the 
Court,  while  in  the  present  case  it  was  a  disobedience  to  a 
lawful  process  of  the  Court.  By  the  1st  section  of  the  Act  of 
March  2d,  1831,  (4  U,  S.  Stat,  at  La/rge^  487,Vinisbehavior  in 
the  presence  of  a  Court  and  disobedience  to  lawful  process  of 
a  Court  are  placed  on  the  same  footing,  in  respect  of  being 
oontempts  of  Court.  The  inquiry  made  of  the  Attorney  Gen- 
eral, in  the  case  of  Dixon,  was,  whether  the  Executive  author- 
ity to  pardon  properly  extended  to  that  case.  In  his  opinion, 
given  to  the  Secretary  of  State,  in  February,  1841,  the  Attor- 
ney General  says :  "  If  we  adopt,  as  the  Supreme  Court  of 
the  United  States  has  decided  we  should  do,  the  principles  es- 
tablished by  the  common  law  respecting  the  operation  of  a 
pardon,  there  can  be  no  doubt  it  may  embrace  such  a  case.  A 
pardon  has  been  held  to  extend  to  a  contempt  committed  in 
Westminster  Hall,  under  circumstances  not  materially  different 
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from  those  which  occurred  in  the  case  submitted  to  the  Presi- 
dent. I  am,  therefore,  of  opinion,  that,  should  the  President 
consider  the  facts  such  as  to  justify  the  exercise  of  his  consti- 
tutional *  power  to  grant  reprieves  and  pardons  for  offences 
against  the  United  States,'  there  is  nothing  in  the  character  of 
this  offence  which  withdraws  it  from  the  general  authority." 

In  the  case  of  Rowan,  (4  Opinions  of  Attorneys  General^ 
458,)  in  1845,  Attorney  General  Mason  concurred  in  the 
opinion  of  Mr.  Gilpin  in  the  case  of  Dixon. 

In  the  case  of  Drayton  and  Sears,  (5  Opinions  of  Attor- 
neys Generaly  579,)  in  1852,  Drayton  and  Sears  had  been  in- 
dicted and  convicted  in  the  Criminal  Court  for  the  District  of 
Columbia  and  county  of  Washington,  under  a  statute,  on 
seventy-four  indictments,  each  of  them  founded  on  the  trans- 
portation of  a  single  slave.  On  these  convictions  Drayton 
was  sentenced  to  be  fined  in  the  aggregate,  with  costs, 
$11,802.26,  and  Sears  to  be  fined  in  the  aggregate,  with  costs, 
$8,686.12.  By  the  statute,  one-half  of  the  fine  in  each  case 
was  to  be  to  the  use  of  the  master  or  owner  of  the  slave,  and 
the  other  half  to  the  use  of  the  county  school  or  of  the  county. 
On  the  rendition  of  the  judgments,  Drayton  and  Sears  were 
committed  by  the  Court  to  prison  until  payment  of  the  fines 
,  and  costs  adjudged  against  them  respectively.  In  pursuance 
of  that  commitment  they  were  imprisoned  in  1848,  and  they 
were  still  in  prison  when,  in  1852,  an  application  was  made  to 
tbe  President  for  their  pardon.  The  question  being  referred 
to  the  then  Attorney  General,  Mr.  Crittenden,  as  to  the  con- 
stitutional power  of  the  President  to  pardon  the  men  and  dis- 
charge them  from  the  penalties  and  imprisonment  therefor  to 
which  they  were  sentenced,  he  decided  :  (1.)  That  the  par- 
doning power  of  the  President  extended  over  the  whole  case, 
and  that  by  his  pardon  he  might  discharge  them  from  prison 
and  remit  the  fines  for  which  they  were  imprisoned ;  (2.)  That, 
if  the  President  could  not  remit  the  fines  because  they  had  be- 
come private  property,  he  conld  still  pardon  and  release  the 
offending  parties  from  imprisonment,  because  such  imprison- 
ment was  part  of  the  proceedings  against  them  as  criminals. 
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and  at  the  instance  of  the  United  States,  and  was  a  thing  dis- 
tinct from  any  individual  right  of  property  in  the  fines ;  (3.) 
That  the  President  might  pardon  the  offence  and  imprison- 
ment, with  an  exception  or  saving  as  to  the  fines,  in  which 
case  the  fines  would  remain  as  a  debt  to  the  United  States,  or 
to  those  to  whom  the  United  States  had  granted  or  transferred 
it,  and  would  be  recoverable  accordingly  by  the  appropriate 
legal  remedies,  which  remedies  the  distributees  of  the  fines 
would  have  if  they  were  entitled  to  any  absolute  right  or 
property  in  the  fines.  The  statute,  in  the  case  of  Drayton  and 
Sears,  imposed  only  a  fine,  and  the  commitment  to  prison  was 
ordered  by  the  Oourt  to  enforce  the  payment  of  the  fines  and 
costs.  Mr.  Crittenden  examines  the  whole  question  with  full- 
ness, and  adopts  the  view,  that  the  imposition  of  the  fines,  into 
whosesoever  pockets  they  might  go  when  collected,  was  a  pun- 
ishment inflicted,  on  a  public  prosecution,  for  an  offence 
against  the  United  States,  and  must  be  regarded  as  having 
for  its  primary,  if  not  its  sole,  purpose,  the  vindication  of  pub- 
lic law  and  public  justice.    • 

I  have  referred  to  this  case  of  Drayton  and  Sears,  because 
it  was  suggested,  on  the  argument,  that,  in  the  present  case, 
the  pardoning  power  of  the  President  could  not  be  invoked, 
for  the  reason  that,  by  the  judgment  of  this  Court,  the  fijie  im- 
posed on  the  applicant  is  to  be  paid  to  the  plaintifib  in  the  suit 
out  of  which  the  attachment  proceedings  arose.  The  judg* 
ment  of  this  Court  was,  ^^  that  the  said  William  ]k[ullee  has 
been  guilty  of  a  wilful  and  persistent  disobedience  to  the  order 
and  injunction  of  this  Court,  and  that  he  be  fined  therefor  the 
sum  of  twenty-five  hundred  dollars,  the  same  to  be  paid  to  the 
complainants  towards  the  reimbursement  of  their  expenses  in 
and  about  such  attachment  proceedings,  and  that  he  stand 
committed  until  the  said  fine  be  paid."  In  this  particular,  the 
present  case  is  like  that  of  Drayton  and  Sears.  The  contempt 
of  Court  was  an  offence  against  the  United  States,  and  the 
fine  was  inflicted  as  a  punishment  therefor. 

If  the  right  to  the  fine  should  be  regarded  as  a  vested 
private  right  in  the  plaintiffs  in  the  suit,  existing  in  the 
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shape  of  a  judgment,  this  Court  would  have  no  right  to  dis- 
charge it. 

In  view  of  the  action  of  the  Executive  Department  in  the 
cases  referred  to,  I  must  again  refer  the  applicant  to  the  Pres- 
ident. If  the  President  shall  disclaim  all  right  and  power,  as 
a  part  of  his  constitutional  prerogative,  to  grant  any  relief  in 
this  case,  the  matter  may  be  again  brought  before  me. 


JaBVIS  R.    SmTIH   V8.   OsCAB  J.  AVEBILL. 

Under  the  89th  section  of  the  Act  of  March  2d,  1799,  (1  U.  8,  Stat  at  Large, 
696,)  and  the  Ist  section  of  the  Act  of  February  24th,  1807,  (2  Id.,  422,)  the 
foct  that  a  certificate  of  reasonable  cause  of  seizure  was  made  in  a  case  where 
a  judgment  was  given  for  the  claimant  of  property  seized,  on  the  trial  of  the 
prosecution  on  account  of  the  seizure,  is  no  defence  to  an  action  brought  by 
snob  claimant  against  the  officer  who  seized  it,  to  recoyer  its  value,  where  it 
has  not  been  returned  to  such  claimant. 

It  was  not  necessary  for  such  claimant  to  demand  the  return  of  such  property 
before  bringing  an  action  against  the  seizing  officer  to  recover  its  yalue. 

Although  the  marshal  took  possession  of  the  property  when  the  prosecution 
was  institnted,  and  held  poaseasUm  of  it  until  the  judgment  was  glyen,  it  was 
the  duty  of  the  seizing  officer  then  to  return  the  property. 

(Before  Haix,  J.,  Northern  District  of  New  York,  October,  1869.) 

This  was  an  action  to  recover  the  value  of  property  seized 
by  the  defendant,  as  a  collector  of  Internal  Revenue,  for  an 
alleged  violation  of  the  Internal  Bevenue  Act.  The  question 
of  forfeiture  was  tried  in  the  District  Oourt,  upon  an  informa- 
tion founded  upon  such  seizure,  and  a  verdict  was  found  for 
the  present  plaintiff,  who  appeared  as  claimant  in  that  pro- 
ceeding ;  and  thereupon  a  certificate  of  probable  cause  was 
granted  by  that  Ck)urt.  The  property  seized  was  placed  in  a 
warehouse,  by  the  defendant's  direction,  soon  after  the  seizure ; 
and  it  still  remained  there  at  the  time  of  the  trial  in  this 
Court.  The  judgment  of  the  District  Court  was,  that  the 
property  had  not  been  forfeited,  and  that  it  should  be  dis- 
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charged ,  but  it  waa  never  returned  to  the  claimant,  the  present 
plaintiff,  who  was  the  lawful  owner  of  all  the  property  so 
seized.  The  warehouseman,  who  held  the  property  seized, 
testified,  on  the  trial,  that  he  still  held  the  same  ;  that  no  one 
had  been  there  to  take  possession  of  it ;  that  he  had  charges 
against  the  defendant  for  holding  and  storing  the  property  ; 
that  the  United  States  marshal  had  never  notified  him  that 
he  had  taken  possession  of  the  same ;  and  that  he  had  no 
notice  from  any  one  of  such  possession  by  the  marshal.  The 
defendant  testified,  that  the  property  was  taken  in  possession 
by  the  marshal,  who  showed  him  the  order  for  taking  pos- 
session of  it,  in  May,  1868,  and  that  he  had  never  heard  of  or 
seen  it  since ;  but  the  other  proofs  showed  that  it  had  re- 
mained in  the  warehouse,  where  it  was  placed  by  the 
defendant's  order,  down  to  the  time  of  the  trial,  and  had 
never  been  removed  by  the  marshal,  if  he  ever  took,  or 
ever  attempted  to  take,  formal  possession  of  the  same.  On 
the  cross-examination  of  the  defendant,  he  stated  that  he 
never  saw  the  property  after  it  was  seized.  The  marshaVs 
return  to  the  warrant  of  arrest  and  monition  stated,  that  he 
had  attached  the  property  and  given  the  proper  notices ;  but 
the  proof  showed  that  he  had  not  removed  it  from  the  ware- 
house where  it  was  deposited  by  the  defendant's  order,  and 
there  was  no  proof  that  he  had  in  any  way  interfered  with 
the  possession  of  the  property  by  the  warehouseman,  as  the 
bailee  of  the  defendant.  A  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court. 

Churchy  Munger  <&  Cooke^  for  the  plaintiff. 

William  Dorsheimer^  {IHetrict  Attorney^  for  the  de- 
fendant. 

Hall,  J.  It  will  be  assumed,  for  the  purposes  of  the 
present  controversy,  that  the  return  of  the  marshal  is  con- 
clusive ;  and  that,  either  by  the  endorsement  and  delivery  to 
him  cf  the  warehouse  receipt  for  the  property,  or  otherwise, 
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he  properly  executed  his  process,  and  afterwards  held  the 
property  under  legal  arrest  until  it  was  discharged  by  the 
judgment  of  the  District  Court,  or  that  it  was  so  held  by  the 
collector,  after  the  marshal's  seizure,  as  the  legal  custodian, 
under  the  Act  of  Congress. 

The  important  question  now  to  be  determined  is,  whether  the 
certificate  of  reasonable  cause,  granted  by  the  District  Court, 
is  a  good  defence  to  this  action,  as  the  property  seized  was 
never  returned,  or  offered  to  be  returned,  to  the  owner. 

In  a  case  of  municipal  seizure,  like  that  complained  of  in 
this  case,  probable  and  reasonable  cause  is  no  defence,  except 
where  some  statute  creates  and  defines  the  exemption  from 
damages.  (The  ApoUm,  9  Wheaton,  362,  373.)  But,  in 
prize  cases,  the  captors,  if  there  be  probable  cause,  are  entitled, 
as  of  right,  to  an  exemption  from  damages,  (/rf.,  372,  373) ; 
and,  therefore,  decisions  made  in  prize  eases  are  of  no  author- 
ity in  respect  to  the  present  question,  which  depends  entirely 
upon  the  construction  of  Acts  of  Congress. 

In  this  case,  the  exemption  from  damages  is  claimed  under 
the  Ist  section  of  the  Act  of  February  24th,  1807,  (2  U.  S. 
SkU.  at  I/Mrge,  422,)  and  the  89th  section  of  the  Act  of  March 
2d,  1799,  (1  /(2.,  695) ;  and  each  of  those  sections  contains  a 
provision  that  the  property  seized  must  be  returned.  The 
provisions  of  those  sections,  in  respect  to  the  question  now 
presented,  are  substantially  the  same ;  and  that  contained  in 
the  A<ft  of  1807  reads  as  follows  :  "  When  any  prosecution 
shall  be  commenced  on  account  of  the  seizure  of  any  ship  or 
vessel,  goods,  wares,  or  merchandise,  made  by  any  collector  or 
other  ofiicer,  under  any  Act  of  Congress  authorizing  such 
seizure,  and  judgment  shall  be  given  for  the  claimant  or  claim- 
ants, if  it  shall  appear  to  the  Court  before  whom  such  prose- 
cution shall  be  tried,  that  there  was  a  reasonable  cause  of 
seizure,  the  said  Court  shall  cause  a  proper  certificate  or  entry 
to  be  made  thereof;  and,  in  such  case,  the  claimant  or  claim- 
ants shall  not  be  entitled  to  costs,  nor  shall  the  person  who 
made  the  seizure,  or  the  prosecutor,  be  liable  to  action,  suit,  or 
judgment  on  account  of  such  seizure  and  prosecution ;  Pro- 
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ylded,  that  the  ship  or  vessel,  goods,  wares,  or  merchandise,  be, 
after  judgment,  forthwith  returned  to  such  claimant  or  claim- 
ants, his,  her,  or  their  agent  or  agents."  It  was  insisted,  by 
the  plaintiff's  counsel,  that,  under  this  section  and  proviso,  the 
certificate  of  reasonable  cause  is  no  defence,  because  the  prop- 
erty was  not  returned ;  and  he  cited  in  support  of  his  posi- 
tion, the  case  oi  Hoit  v.  Hooh^  (14  Mass.,,  210,)  decided  in  the 
Supreme  Judicial  Court  of  Massachusetts,  by  Chief  Justice 
Parker,  and  Justices  Thatcher,  Putnam,  and  Wilde,  in  1817. 
The  property  in  controversy  in  that  case  had  been  seized  and 
libelled,  and  then  sold,  pendente  lite^  under  tlie  order  of  the 
District  Court.  After  it  had  been  sold  the  cause  was  tried, 
and  Hoit,  the  plaintiff,  as  the  then  claimant,  had  a  verdict. 
The  District  Judge  thereupon  decreed  that  the  property  was 
not  liable  to  forfeiture;  that  there  was  reasonable  cause  for 
the  seizure ;  that  $384.43,  for  the  expenses  which  had  been 
incurred  for  the  custody  and  sustenance  of  the  cattle  seized, 
should  be  deducted  from  the  proceeds  of  sale ;  and  that  the 
residue,  $151.57,  should  be  paid  to  the  claimant.  A  verdict 
having  been  taken  for  the  plaintiff  in  the  State  Court,  subject 
to  the  opinion  of  that  Court  upon  the  facts  stated,  the  ques- 
tion whether  the  certificate  and  decree  of  the  District  Court 
were  a  defence  was  argued,  and  the  Court  decided,  that  the 
certificate  of  reasonable  cause  could  operate  as  a  bar  to  an  ac- 
tion only  when  the  property  was  restored,  accordiuff  to  the 
proviso  in  the  statutes  above  referred  to,  and  ordered  judg- 
ment for  the  plaintiff  on  the  verdict.  This  case  seems  to  be 
directly  in  point ;  and  it  was  decided  by  judges  of  the  highest 
character  for  learning  and  ability. 

It  was  insisted,  however,  by  the  attorney  for  the  United 
States,  who  appeared  for  the  defendant,  that  he  should  not  be 
held  responsible,  by  reason  of  the  non-return  of  the  property 
seized,  because,  (1.)  The  plaintiff  had  never  made  a  demand 
upon  the  collector  for  the  return  of  the  property ;  (2.)  The 
collector  did  not  have  the  possession  of  the  property  after  the 
filing  of  the  information,  the  marshal  having  taken  possession 
of  it  under  the  process  of  the  Court,  and  the  collector  having 
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no  longer  any  control  of  the  property,  was  not  liable  therefor. 
For  this,  he  cited  Burke  v.  Trevitty  (1  Masoriy  96  ;)  The 
Maria,  (4  Oh.  JSob.j  348 ;)  Shattuch  v.  Maley,  (1  Wash.  C.  C. 
R.y  245.)  He  also  insisted  that  the  plaintiff,  failing  to  ob- 
tain possession  of  his  property,  should  have  applied  to  the 
District  Court,  which  had  power  to  compel  a  re-delivery  of 
the  property,  or  its  value,  into  the  possession  of  those  who 
might  be  entitled  to  it.  To  maintain  this  position,  he  cited 
Slocum  V.  Mayherry^  (2  Wheaton^  1 ;)  Odston  v.  Hoyt^  (3 
Wheaton^  246  ;)  Burke  v.  Trevitt^  {ubi  supra.)  The  cases 
cited  do  not  sustain  these  positions  or  weaken  the  authority  of 
the  case  of  Soit  v.  Book.  In  the  case  of  Burke  v.  Trevitt 
there  had  been  no  information  filed  against  the  property  in 
respect  to  which  a  recovery  was  claimed  ;  and,  of  course,  there 
was  no  certificate  of  probable  cause.  The  owner  of  the  prop- 
erty failed  to  recover  because  he  failed  to  make  out  the  tres- 
pass or  taking  alleged.  The  case  of  The  Maria  w^b  a  case  of 
capture  as  an  allied  prize,  ^t^r^  helh\  and,  as  has  been  before 
stated,  such  cases  have  no  application  to  the  present  question. 
In  the  cases  of  Shattuck  v.  Maley  and  Slocum  v.  Mayherry 
there  had  been  no  trial  or  certificate  of  reasonable  cause ;  and 
in  Gdston  v,  Hoyt  there  had  been  a  trial,  but  a  certificate  of 
reasonable  cause  had  been  refused  by  the  District  Court.  In 
short,  these  authorities  are  not  applicable  to  the  present 
case.    , 

It  was  insisted,  however,  that,  the  property  having  been 
arrested  by  the  marshal,  under  the  warrant  of  arrest,  it  was 
no  longer  in  the  custody  of  the  defendant ;  that  it  was  the 
duty  of  the  marshal  to  return  the  property ;  that,  if  he  failed 
to  do  so,  the  plaintiff  should  have  applied  to  the  District 
Court  to  compel  the  marshal  to  return  the  property  ;  and  that 
the  defendant  was  not  liable  for  the  marshal's  default. 

It  is  quite  certain  that  it  was  not  the  duty  of  the  marshal 
to  make  return  of  the  property  to  the  claimant ;  and  that  the 
District  Court  could  only  require  him  to  release  the  property 
from  tlie  arrest.  But,  if  it  were  the  duty  of  the  marshal  to 
make  the  return,  and  the  Court  had  power  to  require  him  to 
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perform  such  duty,  it  would,  neverthelesB,  be  very  doubtful,  to 
say  the  least,  whether  the  marshal's  neglect  of  duty  would  not 
prevent  the  statute  from  operating  as  a  protection  to  the  de- 
fendant. The  return  of  the  property  forthwith  after  judg- 
ment, is  a  condition  precedent  to  the  exemption  from  liability 
declared  by  the  statute ;  and  it  is  clear  that  it  was  the  inten- 
tion of  Congress  that  a  failure  to  make  stkch  return  should  fix 
the  liability  of  the  seizing  officer^  If  the  marshal  has  neglected 
his  duty,  to. the  injury  of  the  seizing  officer,  the  latter  must 
seek  his  remedy  against  the  marshal ;  and,  if  any  application 
to  the  District  Court  was  necessary  to  secure  such  return,  it 
was  the  defendant's  duty,  and  not  that  of  the  plaintiff,  to  take 
care  that  such  application  was  made,  in  order  to  secure  the 
protection  of  the  statute.  But  the  marshal  had  no  such  duty 
imposed  upon  him  in  this  case;  and  the  defendant  was  liable 
to  the  warehouseman  for  storage,  for  which  the  latter  could 
probably  retain  the  possession  of  the  property,  at  least  as 
against  the  defendant,  and,  perhaps,  as  against  the  plaintiff, 
:and  against  the  marshal,  after  the  order  or  judgment  of  the 
District  Court  that  the  property  should  be  discharged,  and 
•that  there  was  reasonable  cause  for  the  seizure. 

The  plaintiff  must  have  judgment  upon  the  verdict. 


In  re  Francois  Farez. 

A  warrant  issued  by  a  United  States  Commissioner,  for  the  apprehension  of  a 
fugitive  charged  with  crime,  with  a  view  to  his  being  delivered  up  to  a  for- 
eign government,  under  a  treaty  of  extradition,  is  void,  unless  it  shoWs,  on  its 
face,  that  the  Commissioner  issuing  it  is  a  Commissioner  authorized  by  a 
Court  of  the  United  States  to  issue  it. 

3ttoh  warrant  is  Toid,  also,  unless  it  shows,  on  its  face,  that  a  requisition  has 
been  made,  under  the  authority  of  the  foreign  government,  on  the  Government 
of  the  United  States,  and  the  authority  of  the  latter  government  obtained,  to 
apprehend  such  fugitiye. 

A  mandate  for  the  apprehension  of  such  fugitive,  purporting  to  be  issued  by  the 
Government  of  the  United  States,  and  issued  under  the  hand  of  the  Secretary 
of  State  and  the  seal  of  the  Department  of  State,  is  a  sufficient  mandate. 
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Where  a  writ  of  habetu  corpus  la  served  on  a  marshal,  commanding  him  to  pro- 
duce before  this  Court  the  body  of  a  person  in  his  custody,  such  person  is  in 
the  custody  of  this  Court,  under  such  writ,  from  the  time  it  is  served  on  the 
marshal ;  and  the  marshal  cannot  lawfully  arrest  such  person  on  a  warrant, 
as  a  fugitive,  in  an  extradition  proceeding,  until  the  proceedings  on  the  writ 
of  habeat  corpm  are  terminated. 

It  is  not  enough,  in  a  oomplaint  praying  for  the  issuing  of  a  warrant  in  an  ez> 
tradition  case,  to  charge  a  crime  generally,  but  the  substance  of  the  offence 
charged  should  be  clearly  set  forth,  so  that  the  Court  can  see  that  a  crime  for 
whidi  an  extradition  can  take  place,  has  been  committed. 

In  a  case  of  forgery,  it  is  not  enough  to  charge,  in  the  complaint,  the  crime  of 
forgery  generally,  but  time  and  place,  and  the  nature  of  the  forgery  and  of 
the  forged  instrument,  must  be  sufficientiy  specified. 

The  oomplaint  must  be  as  specific  as  in  the  case  of  an  offence  committed  in  the 
United  SUtes. 

r 

(Before  Blatohiobd,  J.,  Southern  District  of  New  York,  November  ITth,  1869.) 

Teis  was  a  writ  of  haheaa  oorpua^  in  the  case  of  a  person 
who  had  been  arrested  for  extradition,  on  the  demand  of  the 
Swiss  Confederation. 

Frauds  JS.  Covdert,  for  the  petitioner. 

Henry  D.  Lapaugh^  for  the  Swiss  Confederation. 

Blatchfobd,  J.  On  the  6th  of  November,  1869,  a  writ  of 
habtas  corpus  was  allowed  by  me,  directed  to  the  marshal  of 
the  United  States  for  this  District,  and  returnable  before  this 
Court  on  the  10th  of , November,  1869,  at  11  o'clock  A.  M., 
commanding  the  marshal  to  produce  the  body  of  Francois 
Farez  at  that  time  before  this  Court,  together  with  the  time 
and  cause  of  his  imprisonment  and  detention.  This  writ  was 
issued  on  a  petition,  signed  and  verified  by  Farez,  which  sets 
forth  that  he  has  been,  since  the  15th  of  October,  1869,  de- 
tained, and  imprisoned,  and  restrained  of  his  liberty  by  the 
said  marshal,  on  a  warrant,  a  copy  of  which  is  annexed  to  the 
petition,  issued  by  Charles  W.  Newton,  Esq.,  described  in  said 
warrant  as  ^'  a  Commissioner  appointed  by  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York, 
beiog  a  magistrate,"  under  pretext  of  the  provisions  of  the 
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General  Convention  of  friendship,  reciprocal  establishments, 
commerce,  and  for  the  surrender  of  fugitive  criminals,  be- 
tween the  United  States  of  America  and  the  Swiss  Confedera- 
tion, concluded  and  signed  at  the  city  of  Berne,  on  the  25th 
of  November,  1850,  against  the  petitioner,  as  a  person  charged 
with  one  or  more  of  the  offences  named  in  the  provisions  of 
the  said  Convention,  having  fled  from  the  jurisdiction  of  the 
Swiss  Confederation.  The  petition  alleges  that  the  imprison- 
ment is  illegal,  for  want  of  jurisdiction  in  the  said  Commis- 
sioner over  the  person  of  the  petitioner,  or  the  subject-matter 
aforesaid. 

The  warrant  referred  to  is  dated  on  the  8th  of  October, 
1869.  It  does  not  describe  the  ofScial  position  of  the  Com- 
missioner issuing  it,  except  as  before  stated,  nor  does  it  contain 
any  statement  that  any  requisition  has  been  made,  under  the 
authority  of  the  Swiss  Confederation,  upon  the  government  of 
the  United  States,  for  the  apprehension  and  committal  of 
Farez,  or  that  any  authority  has  been  given  by  the  Govern- 
ment of  the  United  States  for  that  purpose.  The  warrant  re- 
cites that,  in  accordance  with  the  said  Convention,  complaint 
has  been  made,  under  oath,  by  the  Honorable  Louis  Philippe 
de  Luze,  Consul  of  the  Swiss  Confederation  at  New  York, 
before  the  said  Commissioner,  and  by  him,  the  said  Consul, 
presented  to  the  said  Commissioner,  charging  Farez  with  hav- 
ing, in  the  coarse  of  the  year  1869,  or  heretofore,  and  after  the 
date  of  the  said  Convention,  committed,  within  the  jurisdiction 
of  the  Swiss  Confederation,  the  crimes  of  forgery,  the  emission 
of  forged  papers,  and  the  utterance  thereof;  that  said  crimes, 
and  each  and  every  of  them,  are  contrary  to  the  laws  of  the 
said  Swiss  Confederation,  and  by  such  laws  subject  to  infamous 
punishment,  and  to  punishment  by  imprisonment  in  the  State 
prison ;  that  the  said  Farez  has,  since  the  commission  of 
the  said  crimes,  fled  from  the  jurisdiction  of  the  Swiss  Con- 
federation ;  that  he  is  now  within,  and  will  be  found  within, 
the  territories  or  limits  of  the  United  States  of  America ;  and 
that  the  said  crimes,  and  each  and  every  of  them,  are  enumer- 
ated and  provided  for  in  the  said  Convention.    The  warrant  is 
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directed  to  the  marshals  of  the  United  States,  respectively,  for 
any  district,  and  to  their  deputies,  or  to  the  deputies  of  any  of 
said  marshals,  or  to  any  of  said  deputies,  and  commands 
them,  and  each  and  every  of  them,  in  the  name  of  the  Presi- 
dent of  the  United  States,  to  appr^end  the  said  Farez,  and 
bring  him  forthwith  before  the  said  Commissioner,  at  the  city 
of  New  York,  or  before  some  other  magistrate,  to  the  end  that 
the  evidence  of  the  criminality  of  the  said  Farez  may  be  heard 
and  considered,  pursuant  to  the  said  Convention,  and  the  Acts 
of  Congress  in  such  case  made  and  prbvided. 

The  marshal  made  a  written  return  to  the  said  writ  at  the 
time  appointed,  as  follows :  "  In  return  to  the  within  writ,  I 
hereby  produce  the  within  named  Francois  Farez,  and  I  here- 
by certify,  that  he  is  in  my  custody  and  detention  by  virtue  of 
the  two  warrants  issued  by  the  Commissioner,  Charles  W. 
Newton,  and  which  are  herewith  also  produced ;  and  that  the 
said  Farez  was  arrested  by  me  under  one  of  the  said  warrants, 
dated  October  8th,  1869,  on  the  1 5th  of  said  October,  and  on  the 
other  warrant,  dated  November  9th,  1869,  on  the  10th  of  said 
November.  November  10th,  1869,  S.  R.  Harlow,  U.  S.  Mar- 
shal." 

The  warrant  dated  November  9th,  1869,  is  issued,  like  the 
first  one,  in  the  name  of  the  President,  and  is  addressed  in  the 
same  manner.  It  differs  from  the  first  warrant,  in  describing 
the  Commissioner  issuing  it,  as  ^^  a  Commissioner  appointed  by 
the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  being  a  magistrate  and  a  Commissioner 
specially  appointed  to  execute  the  Act  of  Congress,  enti- 
tled, ^  An  Act  for  giving  effect  to  certain  treaty  stipulations 
between  this  and  foreign  governments,  for  the  apprehension 
and  delivery  up  of  certain  offenders,'  approved  August  12th, 
1848,  and  the  Act  entitled,  ^  An  Act  to  amend  an  Act  for 
giving  effect  to  certain  treaty  stipulations  between  this 
and  foreign  governments,  for  the  apprehension  and  deliv- 
ery up  of  certain  offenders,'  approved  June  22d,  1860."  It 
also  recites,  that  the  complaint  made  by  the  Consul  to  the 
Commissioner  charges   Farez  with   having  committed    the 
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crimes  in  qnestion,  with  intent  to  obtain  gain  for  bimselt^ 
and  ako  with  the  intent  to  cheat,  injure,  and  defraud  the 
Swiss  Confederation,  and  some  person  and  persons  to  him, 
the  said  Oonsnl,  unknown;  that  the  forged  papers  emitted 
were  forged  commercial  papers,  and  were  to  the  amount  of 
30,000  francs,  or  thereabouts ;  and  that,  heretofore,  pursuant 
to  the  13th  and  14th  articles  of  the  said  Convention,  John 
Hitz,  Esq.,  Political  Agent  and  Consul  General  of  Switzer- 
land, the  Swiss  Confederation,  appointed  and  accredited  to 
the  Government  of  the  United  States,  made  application  to 
the  said  Government  for  the  arrest  of  said  Farez,  charged 
with  the  said  crimes  of  forgery,  the  emission  of  forged  com- 
mercial papers  and  the  utterance  thereof,  committed  within 
the  jurisdiction  of  the  Swiss  Confederation,  and  an  alleged 
fugitive  from  the  justice  of  said  Confederation,  and  who  is 
believed  to  be  within  the  jurisdiction  of  the  United  States,  and 
that,  upon  the  said  application,  the  Government  of  the  United 
States  did^  on  the  28th  of  October,  1869,  issue  under  the  hand  of 
the  Secretary  of  State  of  the  United  States,  and  under  the 
seal  of  the  Department  of  State  affixed,  a  mandate  directed 
to  any  Justice  of  the  Supreme  Court  of  the  United  Stat^  any 
Judge  of  the  District  Court  of  the  United  States  in  any  Dis- 
trict, any  Judge  of  the  Supreme  or  Superior  Court  in  any 
State,  or  to  any  Commissioner  specially  appointed  to  execute 
the  Acts  of  Congress  aforesaid,  reciting,  that  it  appears 
proper  that  the  said  Farez  should  be  apprehended  and  the 
case  examined  in  the  mode  provided  by  the  Acts  of  Congress 
aforesaid,  and  authorizing  the  said  officers,  or  any  of  them,  to 
whom  the  same  is  directed,  of  whom  the  said  Commissioner 
is  one,  to  cause  the  necessary  proceedings  to  be  had  in  pursu- 
ance of  the  said  Acts  of  Congress,  in  order  that  the  evidence 
of  the  criminality  of  the  said  Farez  may  be  heard  and  con- 
sidered, and,  if  deemed  sufficient  to  sustain  the  charge,  that 
the  same  may  be  certified,  together  with  a  copy  of  all  the 
proceedings,  to  the  Secretary  of  State,  that  a  wajrrant  may 
issue  for  his  surrender,  pursuant  to  the  said  Convention.  In 
all  other  respects  the  second  warrant  recites  the  complaint 
made  before  the  Commissioner,  and  the  proceedings  prelim- 
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inarj  to  the  issaing  of  such  warrant,  in  the  same  terms  in 
which  they  are  recited  in  the  first  warrant.  The  mandatory 
part  of  the  second  warrant  is  substantially  the  same  as  that 
of  the  first  warrant. 

The  return  of  the  marshal  was  traversed  by  the  petitioner. 
The  traverse  avers,  that  the  warrant  of  November  9th,  1869, 
was  served  on  the  petitioner  while  he  was  in  custody  under 
this  writ  of  habeas  corpus^  and  that  such  service  was,  there- 
fore, void  and  of  no  effect.  It  also  avers,  that  the  said  last- 
named  warrant  is  void  for  the  following  reasons :  (1.)  The 
magistrate  had  no  jurisdiction  to  issue  the  warrant,  because 
no  sufficient  complaint  had  been  presented  to  him  at  the  time 
the  warrant  was  issued ;  (2.)  The  complaint  does  not  make 
out  a  case  against  Farez,  giving  jurisdiction  to  the  Com- 
missioner; (3.)  The  conoplaint  is  based  entirely  on  a  war- 
rant, or  pretended  warrant,  of  arrest,  issued  by  one  Brossard, 
which  last-named  warrant  is  entirely  insufficient  in  law  to 
authorize  any  proceedings  against  Farez;  (4.)  The  said 
warrant  of  said  Brossard  shows  that  Farez  has  not  been 
charged  with  any  of  the  offences  enumerated  in  the  Conven- 
tion, and  it  appears  on  the  face  of  the  said  last-named  war- 
rant, that  there  was  no  charge  made  against  him  of  having 
committed  forgery,  or  any  other, offence  for  which  he  could 
be  extradited  ;  (5.)  There  being  no  warrant  of  arrest  issued 
against  Farez  in  the  country  where  the  alleged  crimes  were 
committed,  there  was  and  is  no  jurisdiction  on  the  part  of  the 
Commissioner  to  issue  the  said  warrants,  or  either  of  them, 
issued  by  him.  The  traverse  further  avers,  that  the  only 
warrant  issued  against  Farez  in  such  country  is  the  said  war- 
rant of  said  Brossard,  and  is  the  same  warrant  referred  to  by 
the  Swiss  Consul  in  his  complaint,  and  is  now  in  the  posses- 
sion of  the  said  Consul,  and  is  referred  to  as  a  part  of  the  trav- 
erse, and  the  Consul  is  called  upon  to  produce  the  said  war- 
rant, and  also  the  complaint  on  which  the  Commissioner 
issued  his  two  warrants. 

To  this  traverse  the  Swiss  Consul  made  a  written  reply, 
denying,  (1.)  That  the  warrant  of  November  9th  was  served 
on  Farez  while  he  was  in  custody  under  the  writ  of  habeas 
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carpuSy  or  that  the  service  of  said,  warrant  was  void,  or  that 
the  said  warrant  is  void  for  any  of  the  reasons  averred 
in  the  traverse,  or  that  the  magistrate  had  no  jurisdiction 
to  issue  the  said  warrant ;  (2.)  That  the  complaint  does 
not  make  out  a  case  against  Farez,  giving  jorisdiction  to 
the  Commissioner;  (3.)  That  the  complaint  is  based  en- 
tirely on  a  warrant  of  arrest  issued  by  one  Brossard,  or 
that  said  warrant  is  insuflScient  in  law  to  authorize  any  pro- 
ceedings against  Farez ;  (4.)  That  the  said  warrant  of  said 
Brossard  shows  that  Farez  has  not  been  charged  with  any  of 
tho  offences  enumerated  in  the  treaty,  or  that  it  appears  on 
the  face  of  the  warrant  that  there  was  no  charge  made 
against  Farez  of  having  committed  forgery,  or  any  other 
offence  for  which  he  could  be  extradited;  (5.)  That  there 
was  no  warrant  of  arrest  issoed  against  Farez  in  the  country 
where  the  alleged  crimes  were  committed,  or  that  there  was 
or  is  on  that  account  no  jurisdiction  on  the  part  of  the 
Commissioner  to  issue  the  two  warrants  issued  by  him,  or 
either  of  them,  or  that  the  only  order  or  warrant  issued 
against  Farez  in  said  country  is  the  said  warrant  of  said  Bros- 
sard. The  reply  avers,  that  a  sufficient  complaint  was  pre- 
sented to  the  magistrate  at  the  time  the  warrant  of  Novem- 
ber 9th  was  issued ;  that  one  of  the  warrants  issued  against 
Farez  is  a  warrant  of  said  Brossard ;  and  that  said  last-men- 
tioned warrant  is  the  warrant  of  arrest,  or  a  warrant  of  -ar- 
rest,  referred  to  by  the  Swiss  Consul  in  his  complaint,  and  is 
now  in  his  possession. 

Upon  the  issues  thus  raised  testimony  was  taken  before  the 
Court.  The  original  warrant  issued  by  the  Commissioner  on 
the  8th  of  October,  1869,  was  put  in  evidence.  By  endorse- 
ments made  on  it  by  the  Commissioner,  it  appears  that,  on  the 
18th  of  October,  1869,  Farez  appeared  before  him,  and  the  ex- 
amination of  the  matter  was  adjourned  to  the  1st  of  Novem- 
ber, 1869,  and  Farez  was  remanded  in  the  mean  time  to  the 
custody  of  the  marshal ;  that  Farez  was  again  produced  be- 
fore the  Commissioner  on  the  Ist  of  November,  1 869,  and  the 
examination  was  adjourned  until  the  4th  of  November,  1869, 
and  Farez  was  remanded  in  the  mean  time  to  the  custody  of 
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the  marshal ;  and  that,  on  thjB  8th  of  November,  1869,  the  ex- 
amination in  the  matter  was  adjourned  to  the  4th  of  Decem- 
ber, 1869.  No  proceeding  took  place  under  the  second  war- 
rant, except  the  arrest  of  Farez  under  it.  The  writ  of  habeas 
corpus  was  served  upon  the  marshal  before  he  arrested  Farez 
under  the  second  warrant.  The  warrant  of  arrest  referred  to 
in  the  traverse  and  the  reply,  as  issued  by  one  Brossard,  was 
put  in  evidence.  It  is  in  French,  and  purports  to  have 
been  issued  by  Justin  Brossard,  President  of  the  tribunal  of 
the  district  of  Franches  Montagues,  examining  magistrate,  on 
the  3d  of  October,  1869.  It  is  headed :  "  Order  of  arrest, 
and  demand  of  extradition."  It  ordei*s  and  requires  all  pub- 
lic officers  to  arrest  and  take  to  some  prison  in  said  district 
Francois  Farez,  farrier  and  hotel  keeper,  residing  at  Bois, 
whence  he  lately  clandestinely  departed,  taking  with  him 
securities  -to  a  considerable  amount,  and  then  started  for 
America,  with  the  intention  of  going  to  New  York  by  the 
vessel  Atalanta,  from  Havre,  on  the  28th  of  September,  1869. 
It  then  avers  that  the  said  Farez  is  accused  of  fraudulent  bank- 
ruptcy, ^^  etde  pl/uaieurB  faiia>  en  eoriture  de  commerce^^^  and 
has  been  declared  bankrupt  by  decree  of  the  tribunal  of  com- 
merce of  the  1st  of  October,  1869.  It  then  says :  "  By  virtue 
of  the  treaty  of  extradition  between  Switzerland  and  the 
United  States  of  America,  dated  the  25th  of  November,  1850, 
and  the  7th  of  January,  1856,  we  request  the  competent  au- 
thorities to  take  the  most  urgent  steps  to  arrest  the  accused 
Farez,  who  is  accompanied  by  his  wife  and  two  children,  be- 
fore he  sets  foot  oq  American  territory,  and,  after  his  arrest,  to 
safely  keep  all  the  securities  which  shall  have  been  found  in 
his  possession,  or  in  the  possession  of  any  one  accompanying 
him.  It  is  of  great  importance,  in  the  interest  of  public  pol- 
icy, to  have  the  accused  brought  before  the  undersigned  judge, 
a  great  number  of  creditors  claiming  his  immediate  extradi- 
tion." Considerable  testimony  was  given  before  the  Court  as 
to  the  meaning  of  the  French  words  ^^fanixen  ecritv/rede  comr 
meree.^'*  The  counsel  for  the  Swiss  Consul  contended  that  the 
words  mean  forgery  of  commercial  writings,  including  bills  of 
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exchange,  prommifisory  notes,  bills  of  lading,  and  other  written 
commercial  instruments,  as  well  as  entries  in  books  of  account, 
in  which  records  of  commercial  transactions  are  kept.  The 
counsel  for  Farez  contended  that  the  words  ^^favx  en  eoriture 
de  cormnerce  "  mean  only  falsifications  of  commercial  writings, 
that  is,  falsifications  of  entries  in  books  in  which  records  of 
commercial  transactions  are  kept ;  and  that  a  forgery  of  a  bill 
of  exchange,  or  a  promissory  note,  or  other  written  commer- 
cial instrument,  is  not  a  ^^faux  en  ecriture  de  commerce^^^  but 
comes  under  the  head,  in  the  Code  Napoleon,  which  is  the 
Swiss  Idwr,  of  a  ^^fcmx  en  icriture  prvoee.^^  The  complaint 
on  which  the  second  warrant  was  issued  by  the  Commissioner 
was  also  put  in  evidence.  It  is  made  by  Mr.  de  Luze,  Consul 
of  the  Swiss  Confederation  at  New  York,  and  states  that  Farez 
is  charged  with  having,  in  the  course  of  the  year  1869,  or 
heretofore,  and  after  the  date  of  the  said  Convention,  com- 
mitted, within  the  jurisdiction  of  the  Swiss  Confederation  "  the 
crimes  of  forgery,  the  emission  of  forged  commercial  papers, 
and  the  utterance  thereof,  to  the  amount  of  30,000  francs,  or 
thereabouts."  It  also  states,  that  the  complainant,  as  such 
Consul,  charges  Farez  with  having  committed,  within  the  juris- 
diction  of  the  Swiss  Confederation,  those  crimes  to  that 
amount ;  that  those  crimes,  and  each  and  every  of  them,  are 
contrary  to  the  laws  of  the  Swiss  Confederation,  and  by  such 
laws  subject  to  infamous  punishment,  and  punishment  by  im- 
prisonment in  the  State  prison,  and  are  enumerated  and  pro- 
vided for  in  the  said  Convention ;  that  a  warrant  of  arrest 
against  the  said  Farez,  on  account  of  the  said  crimes,  has  been 
issued  by  the  proper  and  competent  judicial  authority  for  the 
purpose,  in  the  jurisdiction  oiF  the  Swiss  Confederation  ;  and 
that  said  Farez  has,  since  the  commission  of  the  said  crimes, 
fled  from  the  Swiss  Confederation  to  the  United  States,  and  is 
within,  and  is  to  be  found  within,  the  territories  or  limits  of 
the  United  States.  It  then  sets  forth  the  application  made  to 
the  Government  of  the  United  States  by  the  political  agent  and 
Consul  General  of  the  Swiss  Confederation,  for  the  arrest  of 
Farez,  and  the  issuing  by  the  Government  of  the  United  States, 
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on  the  38th  of  October,  1869,  of  the  mandate  before  referred  to. 
It  then  states  that  the  complainaDt,  as  such  Consul,  applies  for 
the  extradition  of  the  said  Farez,  in  pursuance  of  the  said  Con- 
vention, and  that  a  warrant  issue  for  his  apprehension  according 
to  the  said  Convention  and  the  Acts  of  Congress  in  said  case 
made  and  provided. 

The  Convention  in  question,  which  bears  date  on  the  25th 
of  November,  1850,  and  the  ratifications  of  which  were  ex- 
changed on  the  8th  of  November,  1855,  provides  as  fol- 
lows, (11  TT.  S.  Stat,  at  Large,  598) :  "  Article  18.  The 
United  States  of  America,  and  the  Swiss  Confederation, 
on  requisitions  made  in  their  name,  through  the  agency  of 
their  respective  diplomatic  or  consular  agents,  shall  deliver  up 
to  justice  persons  who,  being  charged  with  the  crimes  enu- 
merated in  the  following  article,  committed  within  the  juris- 
diction of  the  requiring  party,  shall  seek  asylum  or  shall  be 
found  within  the  territories  of  the  other :  Promded,  that  this 
shall  be  done  only  when  the  fact  of  the  commission  of  the  crime 
shall  be  so  established  as  to  justify  their  apprehension  and 
commitment  for  trial  if  the  crime  had  been  committed  in  the 
oomitry  where  the  persons  so  accused  shall  be  found."  The 
14th  Article  provides,  that  forgery,  or  the  emission  of  foiled 
papers,  (in  the  French  version  of  tiie  treaty,  "  lefavx,  y  com- 
pris  rSmimon  defatexpapiersy)  shall  be  among  the  crimes  for 
which,  when  such  crimes  are  subject  to  infamous  punishment, 
a  person  who  is  chained  with  any  of  them  shall  be  delivered 
up  according  to  the  provisions  of  the  Convention.  The  15th 
Article  provides  that,  on  the  part  of  the  United  States,  the 
snrrender  shall  be  made  only  by  the  authority  of  the  Execu- 
tive thereof. 

The  Act  of  August  12th,  1848,  section  1,  (9  U,  S.  Stat  at 
Large,  802,)  provides  '^  that,  in  aU  cases  in  which  there  now 
exists,  or  hereafter  may  exist,  any  treaty  or  convention  for 
extradition  between  the  government  of  the  United  States  and 
any  foreign  gov^Timent,  it  sha^  and  may  be  lawful  for  any 
of  the  justices  of  the  Supreme  Court,  or  judges  of  the  several 
district  courts  of  the  United  States,  and  the  judges  of  the  sev- 
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eral  State  conrts,  and  the  commiBsionerB  anthorized  bo  to  do 
by  any  of  the  courts  of  the  United  States,  are  hereby  severally 
vested  with  power,  jurisdiction  and  authority,  upon  complaint 
made  under  oath  or  affirmation,  charging  any  person  found 
within  the  limits  of  any  State,  district,  or  territory,  with  hav- 
ing committed,  within  the  jurisdiction  of  any  such  foreign 
government,  any  of  the  crimes  enumerated  or  provided  for 
by  any  such  treaty  or  convention,  to  issue  his  warrant  for  the 
apprehension  of  the  person  so  charged,  that  he  may  be  brought 
before  such  judge  or  commissioner,  to  the  end  that  the  evi- 
dence of  criminality  may  be  heard  and  considered ;  and  if,  on 
such  hearing,  the  evidence  be  deemed  sufficient  by  him  to  sus- 
tain the  charge,  under  the  provisions  of  the  proper  treaty  or 
convention,  it  shall  be  his  duty  to  certify  the  same,  together 
with  a  copy  of  all  the  testimony  taken  before  him,  to  the  Secre- 
tary of  State,  that  a  warrant  may  issue,  upon  the  requisition  of 
the  proper  authorities  of  such  foreign  government,  for  tlie  sur- 
render of  such  person,  according  to  the  stipulations  of  said  treaty 
or  convention ;  and  it  shall  be  the  duty  of  said  judge  or  com- 
missioner to  issue  his  warrant  for  the  commitment  of  the  per- 
son so  charged,  to  the  proper  gaol,  there  to  remain  until  such 
surrender  shall  be  made." 

It  was  contended  on  the  hearing,  by  the  counsel  for  Farez : 

(1.)  That  the  first  warrant  issued  by  the  Oommissioner 
is  void,  because  it  does  not  show  on  its  face,  that  the  Com- 
missioner is  an  officer  authorized  to  act  as  a  Commissioner 
under  the  Act  of  August  12th,  1848 ; 

(2.)  That  the  first  warrant  is  void,  because  it  does  not 
show  that  a  requisition  has  been  made  in  the  name  of  the 
Swiss  Confederation,  through  the  medium  of  its  proper 
diplomatic  or  consular  agent,  upon  the  United  States,  for  the 
arrest  or  delivery  up  of  Farez,  or  that  any  authority  has  been 
given  by  the  Government  of  the  United  States  for  the  appre- 
hension or  arrest  of  Farez ; 

(8.)  That  the  second  warrant  is  void  on  its  face,  because  it 
does  not  show  that  a  mandate  for  the  apprehension  of  Farez 
has  been  issued  by  the  President  of  the  United  States,  under 
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the  great  seal  of  the  United  States,  but  only  shows  that  the 
same  has  been  issned  bj  the  Government  nnder  the  hand  of 
the  Secretary  of  State  and  nnder  the  seal  of  the  Department 
of  State ; 

(4.)  That  the  arrest  of  Farez  by  the  marshal  nnder  the 
second  warrant  is  void,  and  the  second  warrant  is  no  author- 
ity for  holding  Farez  under  arrest,  because  it  appears  that  he 
was  arrested  by  ,the  marshal  under  the  second  warrant  after 
this  writ  of  hdbeas  corpus  was  served  upon  the  marshal ; 

(5.)  That  the  complaint  upon  which  the  second  warrant 
was  issued  does  not  contain  sufficient  facts  to  authorize  the 
isBoing  of  such  warrant ; 

(6.)  That  there  is  no  sufficient  description  of  any  offence 
specified  in  the  Convention,  in  the  warrant  of  arrest  issued 
against  Farez  in  the  jurisdiction  of  the  Swiss  Confederation. 

The  first  warrant  issued  against  Farez  is,  in  my  judgment, 
Toid,  because  it  does  not  show,  on  its  face,  that  the  Commis- 
sioner issuing  it  is  a  Commissioner  authorized  by  a  Court  of 
the  United  States  to  issue  such  warrant.  The  proceeding  is  a 
special  proceeding,  instituted  under  the  Convention  and  the 
Act  of  August  12th,  1848,  and  the  fact  that  the  Commissioner 
who  issues  the  warrant  is,  within  the  said  Act,  a  Commissioner 
authorized  so  to  do  by  a  Court  of  the  United  States,  is  a  juris- 
dictional fact,  and  should  be  set  forth  on  the  face  of  the  war- 
rant. 

It  is  the  law  of  this  Circuit,  that  the  judiciary  possess  no 
jurisdiction  to  entertain  proceedings,  under  any  treaty  or 
convention  between  the  United  States  and  a  foreign  govern- 
ment, for  the  apprehension  and  committal  of  any  alleged  fugi- 
tive from  justice,  whose  extradition  is  demanded  by  such  for- 
eign government,  without  a  previous  requisition  having  been 
made,  under  the  authority  of  the  foreign  government,  upon 
the  Government  of  the  United  States,  and  the  authority  of 
the  latter  government  obtained,  to  apprehend  such  fugitive* 
(jBv  parte  Koine,  8  Blatckf,  C.  C.  ^.,  1 ;  In  re  Henricky  5 
JBlatdtf.  O.  C.  £.,  414,  425.)  In  the  latter  case,  it  is  said : 
^^  It  would  seem  indispensable  that  a  demand  for  the  sur- 
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render  of  the  fugitive  should  be  first  made  upon  the  Ex- 
ecutive authorities  of  the  Government,  and  a  mandate  of  the 
President  be  obtained,  before  the  judiciary  is  called  upon  to 
act."    As  the  proceeding  is  a  special  proceeding,  I  think  it  is 
necessary,  not  only  that  the  complaint  made  to  the  Commis- 
sioner, upon  which  the  warrant  is  asked,  should  show  that 
such  a  requisition  has  been  made  upon  the  Government  of  the 
United  States  and  such  authority  obtained  from  it,  but  that 
those  facts  should  also  be  set  forth  on  the  face  of  the  warrant. 
As  the  first  warrant  contained  no  such  allegation  it  is  not  valid. 
The  mandate  recited  in  the  second  warrant  and  in  the 
complaint  upon  which  the  second  warrant  issned,  as  the  au- 
thority from  the  Government  of  the  United  States  for  the  ar-^ 
rest  of  Farez,  upon  the  application  therefor  made  to  it  by  the 
Swiss  Confederation,  is  a  sufficient  mandate.    The  objection 
taken  is,  that  the  mandate  is  stated,  in  the  complaint  and  the 
warrant,  to  have  been  issued  by  the  Government  of  the  United 
States  under  the  hand  of  the  Secretary  of  State  and  the  seal 
of  the  Department  of  State,  and  not  under  the  hand  of  the ' 
President  and  the  great  seal  of  the  United  States.    The  Exec- 
utive authority  of  the  United  States,  particularly  in  its  inteiv 
course  with  foreign  powers  and  in  matters  which  concern  for- 
eign relations,  acts  through  the  medium  of  the  Secretary  of 
State  and  the  seal  of  that  Department ;  and  the  allegation, 
in  the  complaint  and  the  warrant,  that  the  Government  of  the 
United  States  issned  the  mandate,  under  the  hand  of  the  Se- 
cretary of  State  and  the  seal  of  the  Department  of  State,  is  a 
sufficient  allegation  that  the  mandate  was  issued  by  the  Ex- 
ecutive authority.    The  point  taken  in  the  case  of  JEk  parte 
Kamey  was,  that  the  proceedings  for  the  apprehension  of  the 
fugitive  could  not  be  initiated  by  the  jndicial  department  of 
the  Government,  or  by  any  department  of  the  Government 
except  the  Executive.    A  mandate  issued  by  the  Government 
under  the  hand  of  the  Secretary  of  State  and  the  seal  of  the 
Department  of  State,  is  issued  by  the  Execntive  Department 
of  the  Government.    The  practice  of  the  Executive  Depart- 
ment to  act  through  the  Department  of  State  in  performing  Ex- 
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ecatiye  acts  of  the  character  of  that  in  qnestion,  has  been  rec- 
ogoized  throughout  the  history  of  the  Govemment  from  the 
earliest  time.  The  15th  Article  of  the  Convention  in  question 
provides,  that  the  surrender  of  a  fugitive  on  the  part  of  the 
United  States  shall  be  made  only  by  the  authority  of  the 
Executive  thereof;  and  yet,  the  Act  of  August  12th,  1848,  pro- 
vides that,  if  the  magistrate  who  issues  the  warrant  deems  the 
evidence  which  he  takes  under  it  sufficient  to  sustain  the 
chaise  under  the  provisions  of  the  proper  convention,  it  shall 
be  his  duty  to  certify  the  same  to  the  Secretary  of  State,  that 
a  warrant  may  issue ;  and  the  third  section  of  the  same  Act  pro- 
vides, that  it  shall  be  lawful  for  the  Secretary  of  State,  under 
his  hand  and  seal  of  office,  to  order  the  fugitive  to  be  delivered 
to  the  person  authorized  by  the  foreign  govemment  to  receive 
him.  This  clearly  shows  the  understanding  of  Congress,  that 
the  Executive  Department,  in  carrying  out  treaty  stipulations 
between  this  Govemment  and  foreign  governments,  for  the 
apprehension  and  delivery  up  of  alleged  criminals,  is  to  act 
through  the  instrumentality  of  the  Department  of  State ;  and, 
if  the  final  order  for  extradition,  upon  which  the  party  is  to  be 
taken  put  of  the  United  States  into  the  territories  of  the  for- 
eign govemment,  can  be  made  by  the  Executive  authority  of 
the  United  States  through  the  instrumentality  of  the  Depart- 
ment of  State,  aforiiariy  a  preliminary  mandate  for  the  arrest 
of  the  party  can  be  made  by  the  Executive  authority  of  the 
United  States  through  the  medium  of  the  sKme  Department. 
The  writ  of  hdbecu  corpua  having  been  issued  on  the  6th 
of  November,  commanding  the  marshal  to  produce  the  body 
of  Farez  on  the  10th  of  November,  at  11  o'clock,  A.  M.,  Farez 
must  be  considered  as  being,  under  said  writ,  in  the  custody 
of  the  Court,  at  least  from  the  time  the  writ  was  served  on 
the  marshal,  and  the  marshal  had  no  right,  after  that  time, 
during  the  pendency  of  the  writ,  to  arrest  Farez  upon  any  new 
warrant,  or  upon  any  warrant  not  in  his  hands  at  the  time  the 
writ  was  served  upon  him.  The  return  by  the  marshal,  at 
the  day  and  hour  specified  in  the  writ  as  the  time  for  the 
return  thereof,  states  that  he  arrested  Farez  on  the  10th  of 
llovember,  under  the  warrant  dated  on  the  9th  of  November. 
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It  appears  in  evidence,  that  the  writ  was  served  on  the  marshal 
prior  to  the  time  when  he  arrested  Farez  under  the  warrant  of 
the  9th  of  November.  Such  arrest  on  the  second  warrant  was, 
therefore,  illegal.  Farez  was  entitled  to  have  the  question  deter- 
mined as  to  the  lawfulness  of  his  imprisonment  and  detention 
by  virtue  of  the  process  on  which  he  was  claimed  to  be  held 
at  the  time  the  writ  of  habeas  corpus  was  served  on  the  mar- 
shal. The  proceedings  under  the  writ  had  relation  to  at  least 
as  early  a  period  as  that.  When  the  question  of  the  lawfulness 
of  the  detention  under  the  first  warrant  should  have  been  dis- 
posed of,  then  the  marshal  could  properly  proceed  to  exe- 
cute the  second  warrant,  but  not  before. 

The  complaint  upon  which  the  second  warrant  was  issued 
is  defective  in  its  chai^  of  crime  against  Farez ;  and  the 
second  warrant  itself  is  equally  defective  in  that  particular. 
It  is  not  enough,  in  the  complaint,  merely  to  charge  the  party 
with  the  crime  named  in  the  Convention,  that  is,  forgery. 
The  complaint  in  this  case  contains  nothing  more  than  a  naked 
general  charge  of  forgery,  without  any  sufficient  specification 
of  time  or  place,  or  of  the  nature  of  the  foi^ry  or  of  the  forged 
instrument  or  document.  It  merely  alleges,  that  Farez,  in  the 
year  1869,  or  after  the  25th  of  November,  1850,  with  the  intent 
to  obtain  gain  for  himself,  and  to  cheat  and  defraud  the  Swiss 
Confederation  and  some  person  unknown,  committed,  within 
the  jurisdiction  of  the  Swiss  Confederation,  the  crimes  of  for- 
gery, the  emission  of  forged  commercial  paper  and  the  utter- 
ance thereof,  to  the  amount  of  30,000  francs,  or  thereabouts. 
This  is,  under  any  system  of  criminal  jurisprudence,  a  defect- 
ive complaint. 

In  the  case  of  In  re  Henrichj  (5  Blatchf.  C.  C.  J?.,  414, 
426,)  this  Court  say :  "  The  complaint  upon  which  a  warrant  of 
arrest  is  asked,  should  set  forth  clearly,  but  briefiy,  the  sub- 
stance of  the  ofience  charged,  so  that  the  Court  can  see  that 
one  or  more  of  the  particular  crimes  enumerated  in  the  treaty 
is  alleged  to  have  been  committed.  The  complaint  need  not 
be  drawn  with  the  formal  precision  and  nicety  of  an  indict- 
ment for  final  trial,  but  should  set  forth  the  substantial,  ma- 
terial features  of  the  ofi^ence."    No  sufficient  probable  cause  of 
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arrest  is  shown  by  the  complaint  in  this  case.  The  Consul  of 
the  Swiss  Confederation,  in  the  discharge  of  his  duty,  makes 
the  charge  against  Farez  in  the  complaint,  but  does  not  pre- 
tend that  he  has  any  personal  knowledge  in  the  premises,  and 
does  not  specify  the  particulars  of  the  crime  to  an  extent 
sufficient  to  authorize  any  warrant  of  arrest  to  be  issued.  No 
citizen  of  the  United  States  could  be  arrested  or  held  upon  a 
complaint  so  vague  and  general  in  its  specifications,  or,  rather, 
so  utterly  devoid  of  specifications  as  the  complaint  in  this  case ; 
and  it  certainly  never  could  have  been  intended,  by  the  treaty- 
making  power,  that  an  alleged  fugitive  should  be  arrested 
upon  a  complaint  less  specific  than  such  as  would  be  required 
in  the  case  of  an  offence  committed  in  the  United  States. 
The  Act  of  184S,  in  saying  that  the  magistrates  named  in  it 
are  vested  with  power,  upon  complaint  made  under  oath  or 
affirmation,  charging  a  person  with  having  committed,  within 
the  jurisdiction  of  a  foreign  government,  a  crime  provided  for 
by  a  treaty  for  extradition,  to  issue  a  warrant  for  the  appre- 
hension of  such  person,  intends  that  the  warrant  shall  be 
issued  upon  such  complaint  under  oath  as  is  generally  recog- 
nized, in  criminal  law,  as  a  proper  and  adequate  complaint. 
The  Convention  with  the  Swiss  Confederation,  in  saying,  in 
the  13th  Article,  that  the  delivery  up  to  justice  of  persons 
chai^ged  with  the  crimes  enumerated  in  the  14th  Article,  shall 
be  done  only  when  the  fact  of  the  commission  of  the  crime 
shall  be  so  established  as  to  justify  their  apprehension  and 
commitment  for  trial,  if  the  crime  had  been  committed  in  the 
country  where  the  persons  so  accused  shall  be  found,  intends 
to  say,  not  only  that  the  person  arrested  in  the  United  States 
shall  not  be  delivered  up,  except  on  such  evidence  as  would 
authorize  his  commitment  for  trial  in  the  United  States,  if  the 
crime  charged  had  been  committed  in  the  United  States,  but, 
also,  that  he  shall  not  be  apprehended  or  arrested  except  upon 
such  prima  facie  evidence  as  would  justify  his  apprehen- 
sion and  arrest,  if  the  crime  charged  had  been  committed  in 
the  United  States.  It  never  was  intended  that  it  should  be 
sufficient,  in  order  to  authorize  the  arrest  of  a  fugitive  from 
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justice,  to  state  merely  that  the  representative  of  the  foreign 
goverument  charges  the  party  with  having  committed  the 
crime  named  in  the  treaty.  I  most,  therefore,  hold  the  sec- 
ond warrant,  and  the  complaint  on  which  it  was  issned,  insaf- 
ficient,  in  their  specifications  of  the  crime  charged,  to  justify 
the  holding  of  Farez  under  the  second  warrant. 

The  warrant  of  arrest  named  in  the  complaint  as  having 
been  issued  against  Farez  in  the  jurisdiction  of  the  Swiss  Con- 
federation, was  the  only  document  presented  to  the  Com- 
missioner in  support  of  the  complaint  made  to  him,  and  is, 
for  the  purposes  of  this  case,  considered  as  a  part  of  such  com- 
plaint. Such  warrant  commands  the  arrest  of  Farez  as  being 
accused  of  fraudulent  bankruptcy,  and  of  ^^jplttsieurs  favx  en 
ecritwre  de  commerce.^^  It  is  defective  in  not  specifying  the 
,time  and  place  of  the  commission  of  the  alleged  offences,  and 
the  character  of  the  forgeries,  or  of  the  instruments  or  docu- 
ments in  respect  of  which  the  forgeries  were  committed ;  and, 
therefore,  the  complaint  can  derive  no  support  from  such  doc- 
ument. 

Whether  the  offence  of  ^^favx  en,  ecrUure  de  commerce,'*^ 
charged  in  such  foreign  warrant,  is  a  crime  embraced  within 
the  14th  Article  of  the  Convention,  is  a  question  not  necessary 
to  be  considered  in  this  case. 

It  results,  therefore,  that  Farez  must  be  discharged  from 
custody  upon  both  of  the  warrants  named  in  the  return  of 
the  marshal. 
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Francis  M.  Clement  and  Elam  W.  DrrrEBLiNE 

vs. 
The  Phenix  Insurance  Company,  of  Brooklyn,  N.  T. 

Wliere  an  aetion  at  law  is  tried  by  this  Conrt,  without  a  jnry,  under  the  provi- 
aioiis  of  the  4th  section  of  the  Act  of  March  8d,  1865,  (13  Ui  &  Stat,  at  Large, 
501,)  it  is  discretionary  with  the  Court  to  make  either  a  general  or  a  special 
finding  npon  the  facta 

Tlie  proper  mode  of  procednre,  on  soch  a  trial,  in  respect  to  propounding  pro- 
positions of  law,  and  to  passing  thereon,  and  to  excepting  to  rulings  thereon, 
with  a  Tiew  to  a  writ  of  error  or  an  appeal,  stated. 

It  is  not  necessary  there  should  be  a  special  finding  on  the  facts,  in  order  to  se- 
cnre  to  the  defeated  party  the  right  to  moye  for  a  new  trial,  or  to  have  a  re- 
view by  the  Supreme  Court,  or  the  foil  benefit  of  any  exception  taken  by  him 
ai  the  time  to  any  ruling  of  the  Court,  on  any  question  of  law,  in  the  progress 
of  the  trial. 

A  trial  by  the  Court,  without  a  jury,  is  not  concluded  until  the  formal  finding  of 
the  Court  upon  the  facts  is  made. 

The  danger  of  prejudice  to  the  successful  party,  by  a  special  finding  of  facts,  on 
a  trial  by  the  Court,  in  case  of  a  reyiew  by  the  Supreme  Court,  stated. 

(Before  Blatcbfokd,  J.,  Southern  District  of  New  York,  Noyember  19th, 
1869.) 

This  was  an  action  at  law,  (see  6  Blatchf.  C.  C.  jff.,  481,) 
on  a  policy  of  insurance  made  by  the  defendants,  insuring 
$15,600  on  52  hogsheads  cf  tobacco,  on  transportation  by 
steamer  and  railroad  from  Dycusburgli,  Ken  tacky,  to  the  city 
of  New  York. 

Edwin  W.  JStovghtorij  for  the  plaintiffs. 

Ja/mes  C.  Carter^  for  the  defendants. 

Blatohfokd,  J.  This  action  was  tried  before  the  Court, 
without  a  jury,  under  the  provisions  of  the  4th  section  of  the 
Act  of  March  8d,  1865,  (13  U.  S.  Stai.  at  Laa^e,  501,)  a  jury 
having  been  waived  by  a  stipulation  in  writing  signed  by  the 
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attorneys  of  record,  and  filed  with  the  clerk  of  the  Court. 
That  section  provides  as  follows :  '^  Issues  of  facts  in  civil  cases 
in  any  Circuit  Court  of  the  United  States,  may  be  tried  and 
determined  by  the  Court  without  the  intervention  of  a  jury, 
whenever  the  parties,  or  their  attorneys  of  record,  file  a  stipu- 
lation in  writing  with  the  clerk  of  the  Court,  waiving  a  jury. 
The  finding  of  the  Court  upon  the  facts,  which  finding  may  be 
either  general  or  special,  shall  have  the  same  effect  as  the  ver- 
dict of  a  jury.    The  rulings  of  the  Court  in  the  cause,  in  the 
progress  of  the  trial,  when  excepted  to  at  the  time,  may  be  re- 
viewed by  the  Supreme  Court  of  the  United  States,  upon  a 
writ  of  error  or  ppon  appeal,  provided  the  rulings  be  duly  pre- 
sented by  a  bill  of  exceptions.     When  the  finding  is  special, 
the  review  may  also  extend  to  the  determination  of  the  sufii- 
ciency  of  the  facts  found  to  support  the  judgment."    The  pro- 
<3eedings  in  open  Court  at  the  trial  having  been  concluded,  the 
ease  was  submitted  for  determination  to  the  Court,  which  sub- 
sequently  announced  that  it  found  for  the  plaintifib  for  the 
flum  of  $16,54:3.57,  as  of  the  9th  of  June,  1869.    No  formal 
findiiSg,  either  general  or  special,  has  been  signed,  or  filed,  or 
entered  in  the  minutes  of  the  Court.     The  defendants  now 
submit  to  the  Court  the  draft  of  a  special  finding  of  the  Court 
upon  the  feicts,  which  they  ask  the  Court  to  sign  and  file  as 
the  finding  of  the  Court  upon  the  facts.    It  consists  of  eleven 
statements  or  propositions.     The  plaintiffs  object  to  the  mak- 
ing by  the  Court  of  any  special  finding  upon  the  facts. 

It  is  apparent  that,  under  the  statute,  it  is  discretionary 
with  the  Court  to  make  either  a  general  finding  or  a  special 
finding.  Especially  is  this  so,  in  view  of  the  prior  Act  of 
February  19th,  1864,  (iS  TT.  S.  Stat,  at  Lanrge,  5,)  which  pro- 
vides, in  its  7th  section,  as  follows,  in  reference  to  the  Circuit 
Courts  for  the  Districts  of  California  and  Or^on  :  ^^  Issues  of 
fact  in  civil  cases  may  be  tried  and  determined  by  the  said 
Circuit  Conrt,  without  the  intervention  of  a  jury,  whenever 
the  parties,  or  their  attorneys  of  record,  file  a  stipulation  in 
writing  with  the  clerk,  waiving  a  jury.  Upon  the  trial  of  an 
issue  of  fact  by  the  Court,  its  decision  shall  be  given  in  writ- 
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ing  and  filed  with  the  clerk.  In  giving  the  decision,  the  facts 
found  and  the  conclusions  of  law  shall  be  separately  stated." 
This  Conrt,  therefore,  when  trying  an  iasne  of  fact  in  a  civil 
case,  when  a  jury  is  waived,  is  not  required  to  state  separately 
the  facts  found  and  the  conclusions  of  law,  nor  is  it  reqaired 
to  make  a  special  finding  upon  the  facts.  The  inquiry  then 
arises,  whether  it  is  necessary  or  proper  that  the  Court  should 
make  such  special  finding  in  this  case. 

By  the  statute,  the  finding,  when  made,  has  the  same  effect 
as  the  verdict  of  a  jury.  As  the  trial  of  an  issue  of  fact  before 
a  jury  is  not  concluded  until  the  verdict  of  the  jury  is  ren- 
dered, so  the  trial  of  an  issue  of  fact  by  the  Oourt  without  the 
intervention  of  a  jury  is  not  concluded  until  the  formal  find- 
ing of  the  Court  upon  the  facts,  which  is  to  have  the  same  ef- 
fect as  the  verdict  of  a  jury,  is  made.  When,  therefore,  the 
statute  speaks  of  the  rulings  of  the  Court  in  the  cause,  in  the 
progress  of  the  trial,  it  includes  all  rulings  on  questions  of  law 
which  the  Conrt  may  make  in  the  progress  of  the  trial,  down 
to  the  time  the  finding  on  the  facts  is  formally  made.  The 
trial  is  to  proceed  in  all  respects  as  if  before  a  jury,  except 
that  there  is  to  be  no  charge  to  a  jury,  and,  instead  of  a  ver- 
dict by  a  jury  there,  is  to  be  a  finding  by  the  Court  on  the 
facts,  which  finding,  if  general,  is  to  have  the  same  effect  as 
the  general  verdict  of  a  jury,  and,  if  special,  is  to  have  the 
same  effect  as  the  special  verdict  of  a  jury.  The  rulings  of 
the  Court  in  admitting  or  rejecting  evidence  are  to  be  made 
and  excepted  to  as  on  a  trial  before  a  jury.  When  the  evi- 
dence is  concluded,  the  respective  parties  are  to  propound  to 
the  Court  the  propositions  of  law  which  they  respectively  con- 
ceive to  arise  therefrom,  as  on  a  trial  before  a  jury,  except  that 
a  propositon  of  law,  instead  of  running  to  the  effect  that,  if  the 
jury  find  thus  and  so,  the  law  on  such  a  state  of  fact  is  thus 
and  so,  will  run,  that  if  the  Court  find  thus  and  so,  the  law  on 
such  a  state  of  fact  is  thus  and  so.  The  Court  must  pass  on 
such  a  proposition  of  law,  when  it  tries  an  issue  of  fact,  just  as 
it  must  pass  on  a  proposition  of  law  when  made  at  a  like  stage 
of  the  trial,  on  a  trial  before  a  jury.    On  a  trial  before  a  jury. 
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the  Coart  passes  on  snch  a  proposition  when  it  is  made,  and 
before  the  jury  retires  to  consider  of  its  verdict.  On  a  trial 
before  the  Court,  the  Court  may  pass  on  snch  a  proposition 
when  it  is  made,  or  it  may  take  the  proposition  into  consider- 
ation and  pass  upon  it  afterwards,  before  making  its  finding  on 
the  facts,  and,  therefore,  during  the  trial,  and,  in  either  event,  the 
party  advancing  the  proposition,  as  well  as  the  opposite  party, 
will,  accordingly  as  the  Court  does  or  does  not  affirm  the 
proposition,  have  the  opportunity  of  excepting  to  the  ruling  of 
the  Court  thereon  at  the  time  such  ruling  is  made ;  and  snch 
ruling  being,  within  the  4th  section  of  the  Act  of  1865,  a  rul- 
ing of  the  Court  in  the  cause  in  the  progress  of  the  trial,  and 
being  excepted  to  at  the  time,  may,  under  that  section,  when 
dnly  presented  by  a  bill  of  exceptions,  be  reviewed  by  the 
Supreme  Court  upon  a  writ  of  error  or  upon  appeal.  In  this 
way  the  rights  of  both  parties  are  preserved.  The  proposi- 
tions of  law  that  are  affirmed  by  the  Conrt  are  like  the  charge 
of  the  Court  to  the  jnry,  and  its  rulings  can  be  excepted  to  by 
the  party  that  is  dissatisfied  with  them;  When  propositions  of 
law  are  overruled  by  the  Conrt,  its  action  can  be  excepted  to  by 
the  party  which  advances  the  propositions.  There  is  no  absolute 
necessity,  therefore,  for  a  special  finding  by  the  Court  on  the 
facts,  any  more  than  there  is  an  absolute  necessity,  in  every  case 
tried  before  a  jury,  for  the  finding  by  it  of  a  special  verdict.  If 
the  counsel  for  each  party  discharges  properly  and  seasonably 
the  duty  of  presenting  to  the  Court  such  propositions  of  law  as  he 
conceives  to  arise  on  the  evidence,  no  right  of  either  party  can  be 
prejudiced.  There  will  be  the  same  right  and  the  same  opportu- 
nity to  move,  with  effect,  for  a  new  trial,  on  a  case,  because  the 
finding  is  against  the  weight  of  evidence,  that  there  are,  on  a 
trial  before  a  jury,  to  move  for  a  new  trial,  on  a  case,  because 
the  verdict  is  against  the  weight  of  evidence.  There  will  be 
the  same  right  and  the  same  opportunity  to  move,  with  ef- 
fect, for  a  new  trial,  because  of  an  error  in  law  committed  by 
the  Court,  that  there  is  on  a  trial  before  a  jury.  It  is  not 
necessary,  in  order  to  enable  those  remedies  to  be  pursued, 
that  there  should  be  a  special  finding  by  the  Court  upon  the 
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facts,  any  more  than  it  is  necessary  there  should,  on  a  trial  be- 
fore a  jury,  be  a  special  verdict,  in  order  to  enable  those  reme- 
dies to  be  pursued.  Sy  the  course  above  indicated,  as  the  one 
proper  to  be  pursued  on  a  trial  before  the  Court  without  a 
jury,  the  separation  of  the  matters  of  law  from  the  questions 
of  fact,  which  is  necessary  in  order  to  a  review  upon  the  mat- 
ters of  law  in  a  higher  tribunal,  is  effected  as  completely  as  it 
can  be  in  the  case  of  a  general  verdict  rendered  by  a  jury. 
The  rulings  of  the  Court  on  the  propositions  of  law  advanced 
by  the  respective  counsel,  after  the  evidence  has  been  put  in, 
on  a  trial  by  the  Court  without  a  jury,  are  equivalent  to  the 
charge  of  the  Court  to  the  jury,  and  stand  out  separate  and 
distinct  from  the  questions  of  fact,  and  can  be  specifically  ex- 
cepted to.  In  several  of  the  Circuit  Courts  of  the  United 
States,  it  is  not  the  custom  for  the  Court  to  chaise  the  jury, 
on  the  trial  of  an  issue  of  fact,  otherwise  than  by  its  responses 
to  the  propositions  of  law,  advanced  in  writing  by  the  respec- 
tive parties  after  all  the  evidence  is  taken. 

In  the  present  case,  it  is  said,  on  the  part  of  the  defendants, 
that  they  desire  to  raise  the  point,  that,  as  matter  of  law,  on 
the  evidence,  one  McCoy,  at  Cincinnati,  ought  to  have  given 
notice,  by  telegraph  from  there,  at  a  certain  time,  to  the  con- 
signees at  New  York  of  the  tobacco,  of  its  previous  loss,  and 
that,  as  he  did  not  give  such  notice,  the  plainti&  cannot  re- 
cover. This  is  based  on  the  view,  that  McCoy  knew  of  the 
loss  on  the  5th  of  August,  1867,  at  Cincinnati,  and  that  the 
insurance  was  not  effected  by  the  consignees  at  New  York, 
until  the  8th  of  August,  1867.  Now,  the  proper  and  effec- 
tual way  to  raise  this  point,  is  to  have  it  appear,  by  the  record, 
that  the  defendants  requested  the  Court  to  rule,  as  matter  of 
law,  that  if  it  should  find  that  McCoy  had  notice  in  Cincin- 
nati, as  early  as  the  6th  of  August,  1867,  of  the  loss  of  the  to- 
bacco, and  that  McCoy  was  the  agent  of  the  plaintiffs  to  trans- 
port the  tobacco  to  New  York,  and  that  the  plaintiffs  had  put 
it  into  McCoy's  custody,  to  be  retained  therein  at  least  until  it 
reached  Cincinnati,  then  McCoy  was  bound  to  communicate 
notice  of  the  loss  by  telegraph  to  the  consignees  at  New  York 
as  soon  as  he  had  notice  of  it  himself,  and  that  if  it  should  find 
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that  McCoy  did  not  communicate  such  notice  by  telegraph,  the 
plaintiffs  could  not  recover.  This  would  be  the  mode  adopted 
to  raise  the  point  on  a  trial  before  a  jury,  and  there  is  no  rea- 
son why  it  should  not  be  adopted  on  a  trial  by  the  Court  with- 
out a  jury.  Of  course,  the  substance  of  the  request  above  sug- 
gested may  be  varied,  if  it  is  not  full  enough,  either  in  its 
statement  as  to  the  linding  of  fact,  or  as  to  the  proposition  of 
law.  The  form  suggested  for  the  request  is  only  intended  to 
indicate  that  there  can  be  no  difficulty,  on  the  evidence  given 
in  the  case^  in  framing  a  proper  and  adequate  form  of  request 
to  secure,  to  the  same  extent,  the  same  right  of  review  to  which 
the  defendants  would  have  been  entitled  if  a  trial  by  jury 
had  not  been  waived  by  them.  Nothing  is  more  usual  in  a 
request  to  charge  a  jury,  than  to  say  that  if  the  jury  find  thus 
and  so  to  be  the  fact  from  the  evidence,  then  such  and  such  is 
the  law  thereon.  The  hypothetical  finding  of  fact  indicated 
in  the  request  must  necessarily  be  based  on  something  antece- 
dent in  the  record,  showing  that  evidence  was  given  tending 
to  establish  the  fact  indicated.  If  there  be  such  evidence,  the 
request  is  a  proper  one  to  have  been  made,  and  the  party  mak- 
ing it  can  have  the  ftiU  benefit,  on  an  exception,  of  a  refusal 
by  the  Court  to  charge  in  accordance  with  thcT^quest.  These 
same  views  hold  true  in  regard  to  a  request  to  the  Court,  on  a 
trial  by  it  without  a  jury,  to  rule  thus  and  so  as  to  the  law,  on  a 
hypothetical  finding  of  fact  indicated  in  the  request.  The 
Court  will  necessarily,  by  its  response  to  the  request,  have  in- 
dicated clearly  whether  or  not  it  gave  to  the  party  mak- 
ing the  request  the  benefit  of  the  principle  of  law  propounded 
therein. 

The  cases  decided  by  the  Supreme  Court,  cited  by  the  de- 
fendants' counsel,  do  not,  as  I  understand  them,  hold,  as  is 
contended,  that,  whenever  a  jury  is  waived,  that  Court  cannot 
and  will  not  review  anything  unless  there  is  in  the  record 
a  special  finding  of  facts.  In  Hyde  v.  Baotaem^  (16  Peters^ 
169,)  there  was  no  bill  of  exceptions,  and  the  Court,  on  a  state- 
ment of  facts,  held  that,  in  point  of  law,  the  judgment  below 
could  not,  on  those  facts,  be  maintained.  Mr.  Justice  Story, 
in  that  case,  says,  speaking  of  a  trial  before  the  Court  without  a 
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jury :  '^  If  either  party  in  the  Court  below  is  dissatisfied 
with  the  mliDg  of  the  judge  in  a  matter  of  law,  that  mling 
ahoald  be  brought  before  this  Court  by  an  appropriate  excep- 
tion in  the  nature  of  a  bill  of  exceptions."  In  Minor  v.  TU- 
loUan^  (2  Hawa/rd^  392,)  the  case  was  tried  before  the  Court 
without  a  jury,  but  there  was  no  bill  of  exceptions.  In  Pren- 
Uee  V.  Zome^s  AdrrHr^  (8  Howard^  470,)  there  was  a  trial  be- 
fore a  jury,  and  a  special  verdict.  In  Oraha/m  v.  Bayne^  (18 
HtnocMrd,  60,)  there  was  no  bill  of  exceptions  presenting  ques- 
tions of  law.  The  case  of  Chuild  v.  Frontm^{li  Howard^  135,) 
only  decides  that  where  there  is  a  trial  before  the  Court  with- 
out the  intervention  of  a  jury,  there  must  be  either  a  special 
verdict  or  an  agreed  statement  of  facts,  or  a  bill  of  exceptions 
to  the  decisions  of  the  Court  on  questions  of  law,  in  order  to 
liable  the  Supreme  Court  to  review  the  judgment  of  the 
Court  below. 

But,  even  if  a  refusal  by  the  Supreme  Court  to  review  a 
case  when  a  jury  was  waived,  unless  there  was,  in  the  record, 
a  special  finding  of  facts,  had  been  the  established  practice 
before  the  passage  of  the  Act  of  1866,  the  4th  section  of  that 
Act  expressly  provides  that,  where  a  trial  by  jury  is  waived, 
the  finding  of  the  Court  on  the  facts  may  be  general,  and 
shall,  when  general,  have  the  same  effect  as  the  general  ver- 
dict of  a  jury  ;  and  that,  in  the  case  of  such  a  general  finding, 
every  ruling  of  the  Court  in  the  cause,  in  the  progress  of  the 
trial,  when  excepted  to  at  the  time,  may,  when  duly  present- 
ed by  a  bill  of  exceptions,  be  reviewed  by  the  Supreme  Court 
on  a  writ  of  error  or  on  appeal.  A  special  finding  in  this 
case,  is,  therefore,  unnecessary,  to  give  to  the  defendants  the 
full  benefit  of  any  exception  taken  by  them  at  the  time  to 
any  ruling  of  the  Court  or  any  question  of  law  in  the  progress 
of  the  trial. 

But  there  is  a  further  provision  in  the  4th  section  of  the 
Act  of  1865,  namely,  that,  **  when  the  finding  is  special,  the 
review  may  also  extend  to  the  determination  of  the  sufficiency 
of  the  facts  found  to  support  the  judgment."  A  losing  party 
in  a  cause  can  always  have  the  substantial  benefit  of  this  pro- 
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vision,  without  a  special  finding  on  the  facts^  by  requesting 
the  Court  to  rule,  as  matter  of  law,  that  unless  every  one  of 
such  and  sgch  facts  is  found  by  it  to  exist,  or  unless  a  par- 
ticular fact  is  found  to  exist,  his  adversary  cannot  have  a 
general  finding  in  his  favor.  But  a  winning  party  may  be 
seriously  prejudiced  by  a  special  finding,  because,  on  a  review 
by  the  Supreme  Court  thereon,  if  any  one  fact,  however 
slight,  really  necessary  to  support  the  judgment,  should, 
merely  through  inadvertence  or  accident,  have  been  omitted 
from  the  finding,  the  judgment  would  have  to  be  reversed. 
{Graham  v.  Bayne^  18  Howard^  60,  63.) 

The  Court,  therefore,  declines  to  make  a  special  finding 
of  facts  in  this  case.  But,  under  the  circumstances,  both  par- 
ties will  now  be  allowed  to  propound  to  the  Court  such  writ- 
ten requests  as  to  matters  of  law,  on  the  evidence  taken  in 
the  case,  as  they  shall  desire,  and  the  Court  will  make  writ- 
ten rulings  thereon,  and  exceptions  can  then  be  taken  thereto. 
The  Court  will  then  make  a  general  finding  in  form.  This 
course  can  be  taken,  because  the  trial  is  still  in  progress. 


James  H.  Hoffman 

vs. 

Edward  Stiefel  and  Isaao  Net.    In  Equity. 

The  reissued  letters  patent  granted  to  James  H.  Hoffman,  Jnly  25th,  1865,  for 
a  **  turn-down  or  folded  enamelled  paper  collar,"  are  valid. 

As  the  patentee  invented  the  proper  mode  of  enamelling  the  proper  qnallty  of 
paper  to  enable  a  turned  down  or  folded  collar  to  be  made  wholly  of  paper, 
without  any  danger  of  crumbling  or  breaking  the  enamel  by  the  operation  of 
folding,  the  collar  made  from  such  enamelled  paper  was  a  new  article  of  mann> 
facture,  and  entitled  to  be  patented  as  such. 

(Before  Blatchfobd,  J.,  Southern  District  of  New  York,  November  2Sd,  1869.) 

This  was  a  final  hearing,  on  pleadings  and  proofs,  of  a  suit 
in  equity  founded  on  reissued  letters  patent  granted  to  the 
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plaintiff,  July  26th,  1865,  for  a  "  turn-down  or  folded  enam- 
elled paper  collar." 

Charles  M.  Keller  and  Ed/mvmd  Wetmorey  for  the  plaintiff. 

Thomas  Darlmgton^  for  the  defendants. 

Blatcedpobd,  J.  The  evidence  shows  that  the  plaintiff  was 
the  first  person  who  successfully  made  a  turned-down  or  folded 
collar  wholly  of  paper  with  an  enamelled  surface.  The  enam- 
elled paper  known  prior  to  the  making  by  him  of  the  invention 
covered  by  bis  reissued  patent,  was  unsuitable  for  the  making 
of  a  turned-down  or  folded  collar  wholly  of  paper.  The  fact 
that  sncb  a  collar  was  not  known  as  a  practical  thing  before 
the  plaintiff  made  it,  would  naturally  lead  to  tbe  conclusion 
that  the  proper  enamelled  paper  was  not  made  until  the  plaint- 
iff made  it,  because,  if  the  paper  had  been  known,  the  use  of 
it  for  the  collar  was  sufficiently  obvious.  Finding  no  proper 
enamelled  paper  ready  to  his  hand,  the  plaintiff  experimented 
for  some  time  to  produce  it,  and  at  length  succeeded,  and  the 
making  of  the  collar  followed.  As  the  plaintiff  invented  the 
proper  mode  of  enamelling  the  proper  quality  of  paper  to 
enable  a  turned-down  or  folded  collar  to  be  made  whoUy  ot 
paper,  without  any  danger  of  crumbling  or  breaking  the  enamel 
by  the  operation  of  folding,  the  collar  made  from  such  enam- 
elled paper  was  a  new  article  of  manufacture,  and  the  claim  to 
*'the  new  article  of  manufacture,  consisting  of  a  turned-down  or 
folded  enamelled  paper  collar,  substantially  as  described,"  is 
valid.  The  infringement  of  the  patent  is  not  diluted,  if  it  is 
valid,  and  there  must  be  the  usual  decree  for  the  plaintiff,  for 
an  account,  and  a  perpetual  injunction,  with  costs. 
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The  United  States 
Ethan  L.  Watson  and  another. 

A  motion  by  the  District  Attorney,  made  before  verdict,  for  leave  to  enter  a 
nolle  prosequi  on  an  indictment,  must  be  panted,  as  a  matter  of  right, 
although,  in  a  proper  case,  the  Court  might  decline  to  grant  the  motion  until 
the  Government  should  hare  had  sufficient  time  to  protect  itself  against  col- 
lusion. 

(Before  Benbdiot,  J.,  Southern  District  of  New  York.  November  26th,  1869.) 

This  was  a  motion  by  the  District  Attorney  for  leave  to 
enter  a  nolle  prosequi  on  the  indictment  in  this  case,  which 
was  one  for  the  violation  of  provisions  of  the  Internal  Revenue 
laws  relating  to  distilled  spirits. 

Awards  Pierrepontj  {District  Attorney^  for  the  United 
States. 

William  G.  Barrett^  for  the  defendants. 

Benedict,  J.  I  have  had  occasion  to  examine  into  the 
question  as  to  the  right  of  the  District  Attorney,  representing 
the  Government,  to  have  the  motion  made  by  him  in  this  case 
granted.  The  subject  was  before  the  Court  of  Queen's  Bench, 
in  England,  in  the  case  of  Heffina  v.  AUen,  (5  Law  Times 
JSep,,  636,)  and  it  was  there  held  that  such  a  motion,  when 
made,  must  be  granted.  While  I  have  no  doubt  that,  in  a 
case  calling  for  such  actien,  the  Court  might  decline  to  grant 
the  motion  until  the  Government  should  have  had  sufficient 
time  to  protect  itself  against  collusion,  yet,  aside  from  this,  I 
am  of  opinion  that  the  motion,  when  made  before  verdict, 
must  be  granted,  as  a  matter  of  right.  Tlie  motion  now  made 
is,  therefore,  granted. 
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Paul  C.  Coffin 

va, 

James  B.  Ogden  and  Lucius  "Woodruff.    In  Equtit. 

Where,  in  a  suit  for  the  mfriogement  of  a  patent  for  an  improvement  in  a  lock,  the 
defendant's  lock  contained  the  entire  mechanical  arrangement,  in  substance, 
which  was  found  in  ihe  description  of  the  plaintiff's  patent,  so  &r  as  the  in- 
Tention  of  the  patentee  was  concerned,  with  only  such  Tariations  as  the  skill 
of  a  mechanic  would  suggest:  Meld,  that  the  plaintiff's  patent  ought,  if  pos- 
nble,  to  be  so  construed  as  to  make  it  valid  with  reference  to  the  defendant's 
lock. 

The  claims  of  the  reissued  patent  granted  to  Charles  A.  Miller,  assignee  of 
William  8.  Kirkham,  the  inventor,  January  27th,  1868,  for  an  improvement 
in  locks  and  latches,  on  the  surrender  of  the  original  patent  granted  to  Eirk- 
ham,  June  11th,  1861,  namely:  (1.)  So  dividing  the  hub  or  follower,  and  so 
eombining  the  same  with  a  reversible  latch,  that  the  arms,  or  their  equiva- 
lents, of  the  divided  hub  or  follower,  may  be  released,  for  the  purpose  of  allow- 
ing the  latch  to  be  reversed  or  turned ;  (2.)  So  constructing  and  arranging 
the  individual  parts  of  a  divided  hub  or  follower,  that  the  reversal  or  turning 
of  the  latch  is  prevented  only  by  the  presence  of  the  spindle  within  the  lock — 
•o  construed  as  to  relieve  them  from  the  objection  that  they  claim  results  or 
effects  or  functions. 

The  first  claim  is  a  claim  to  dividing  the  hub  or  follower  in  substantially  the 
manner  described  by  the  patentee,  and  to  combining  the  hub,  so  divided, 
with  a  reversible  latch,  in  substantiaUy  the  manner  described  by  the  paten- 
tee, the  arms  of  the  hub  being  released  in  substantially  the  manner  described 
by  the  patentee,  for  the  purpose  of  allowing  the  latch  to  be  reversed. 

The  second  claim  is  a  claim  to  constructing  and  arranging  the  individual  parts 
of  the  divided  hub  in  substantially  the  mann^  described  by  the  patentee, 
the  reversal  of  the  latch  being  prevented  only  by  the  presence  of  the  spindle 
in  the  lock  in  substantiaUy  the  manner  described  by  the  patentee. 

Tlie  proper  rule  is  to  construe  the  claims  in  connection  with  the  descriptive 
parts  of  the  specification,  and  with  reference  to  what  is  seen  to  be  the  real 
invention. 

Where  a  lock  containing  a  reversible  latdi,  embodying  the  inventions  covered 
by  nioh  chums,  was,  prior  to  the  making  of  the  invention  by  the  patentee, 
made  by  £.,  and  shown  to  tliree  lock-makers,  who  examined  it  and  understood 
its  eonatmction,  and  it  was  not  put  upon  a  door  or  put  into  use,  or  tested 
otherwise  than  by  the  exhibition  of  it  and  its  working  to  the  three  lock* 
makers,  but  was  a  complete  working  reversible  latch :  Held,  that  it  was  a 
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oomplete  and  perfected  invention,  and  that  such  a  knowledge  of  it,  as  a  com- 
pleted invention,  was  given  to  the  pnblic,  before  the  patentee  made  his  in- 
vention of  the  same  thing,  as  to  deprive  the  patentee  of  Ills  right  as  first  inven- 
tor. 
The  reversible  latch  of  £.  was  a  completed .  invention,  although  the  lock  con- 
taining in  it  was  not  actually  put  into  use  on  a  door. 

(Before  Blatcbfobd,  J.,  Southern  District  of  New  York,  November  29th,  1869.) 

This  was  a  final  heariDg,  on  pleadings  and  proofs,  of  a  suit 
founded  on  reissued  letters  patent  of  the  United  States  grant- 
ed to  Charles  A.  Miller,  assignee  of  William  S.  Kirkham,  the 
inventor,  January  27th,  1863,  for  an  improvement  in  locks 
and  latches,  and  assigned  to  the  plaintiff.  The  original  let- 
ters patent  were  granted  to  Kirkham,  June  11th,  1861. 

Oeorge  Oifford^  for  the  plaintiff. 

Benjamhvn,  F.  Thurnton  and  Stephen  D.  Lcm^  for  the  de- 
fendants. 

Blatchfobd,  J.  The  defences  set  up  in  the  answer,  that 
are  relied  on,  are :  (1.)  That  the  invention  in  question  was 
previously  made  by  one  Barthol  Erbe,  at  Birmingham,  near 
Pittsburg,  Pennsylvania;  (2.)  That  the  claims  of  the  reissued 
patent  are  not  for  any  patentable  invention,  or  for  any  device 
or  mechanism  arranged  and  operating  for  a  particular  pur- 
pose or  to  produce  a  particular  effect,  but  are  for  an  effect  or 
function,  irrespective  of  any  particular  mechanism,  and  that 
such  patent  is,  therefore,  void  ;(3.)  That,  if  the  patent  is  valid, 
the  defendants  have  not  infringed  it. 

The  object  of  the  invention  is  stated,  in  the  specification,  to 
be,  to  render  a  door  latch  "  readily  applicable  to  either  right 
or  left  hand  doors."  The  drawings  annexed  to  the  patent  re- 
present a  structure,  the  whole  of  which  is  called,  in  the  speci- 
fication, a  door-lock,  containing  as  well  a  bolt  to  be  operated 
by  a  key,  as  a  latch  to  be  operated  by  a  spindle  attached  to  a 
knob  or  handle.  The  invention  relates  only  to  those  parts  of 
the  structure  which  are  connected  with  the  operation  of  the 
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latch.  The  specification  states,  that  the  invention  is  appli- 
cable to  door-locks  generally — as  well  to  a  lock  let  into  the 
edge  of  a  door,  and  conseqnentlj  concealed  from  view,  as  to  a 
lock  secured  to  the  onter  surface  of  a  door.  The  latch,  which 
i^  operated  bj  the  taming  of  the  spindle,  has  its  head,  that  is, 
the  portion  which  projects  beyond  the  face  plate  of  the  lock, 
made  square,  and  bevelled  or  rounded  off  at  one  end.  The  stem 
of  the  latch  and  the  portion  adjacent  to  the  head  are  cylindrical. 
While  the  lock  is  in  working  order,  the  square  portion  of  the 
latch  fits  snugly  in  a  square  openiug  in  the  face  plate,  but  such 
portion  is  arranged  to  sUde  freely  in  such  opening,  and,  when 
such  portion  is  pulled  so  far  forward  that  the  cylindrical  por- 
tion takes  its  place  in  such  opening,  the  latch  can  be  readily 
himed  and  its  bevelled  edge  be  reversed.  The  arrangement 
to  allow  of  such  reversal  is  as  follows :  At  or  near  the  centre 
of  the  cylindrical  portion  of  the  latch  is  a  recess  therein,  in 
which  fits  the  lower  end  of  a  lever,  which  has  its  fulcrum  on  a 
lug  projecting  from  the  inside  of  the  upper  edge  of  the  case,  a 
spring  bearing  against  the  short  arm  of  the  lever.  A  slide  is 
connected  by  a  pin  to  such  lever,  and  on  such  slide  are  two 
projections  or  lugs,  against  which  the  arms  of  the  hub  or  fol- 
lower bear.  This  hub  or  follower  consists  of  two  parts.  One 
of  them  is  arranged  to  turn  in  both  faces  of  the  lock,  and  has 
a  square  opening  for  the  reception  of  the  spindle,  and  is  partly 
cut  away  for  the  reception  of  the  other  part,  a  portion  of  which 
18  also  adapted  to  the  spindle.  It  is  this  latter  part  of  the 
hub  that  acts  on  the  projections  on  the  slide  before  mentioned, 
the  points  which  bear  against  such  projections  being  termed 
arms.  When  the  spindle  is  out  of  the  hub,  this  latter  part  of 
the  iiub  can  be  slid  in  a  direction  away  from  the  face  plate, 
independently  of  the  other  portion  of  the  hub,  which  remains 
stationary,  as  it  is  confined  to  the  front  and  rear  plates  of  the 
lock  case.  When  the  spindle  is  in  the  hub,  the  two  portions 
of  the  hub  become  as  one  portion,  and  perform  the  functions 
of  an  ordinary  hub,  that  is,  on  turning  the  spindle-,  one  or  the 
other  of  the  arms  acts  on  one  of  the  projections  on  the  slide 
before  mentioned,  and  causes  the  slide  to  operate  the  latch. 
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When  the  Bpindle  is  withdrawn,  the  two  portions  of  the  hub 
are  released,  from  each  other,  and  the  arms  are  released  so  far 
as  their  action  on  such  projections  is  concerned.  When  it  is 
desirable  to  reverse  the  latch^  the  first  thing  to  be  done  is,  to 
withdraw  the  spindle,  after  which  the  latch  can  be  pulled  oyt 
from  the  face  plate  to  a  certain  distance,  which  the  presence 
of  the-  spindle  in  the  hub  has  hitherto  prevented.  On  thus 
pulling  the  latch  out,  the  lever  and  the  slide  move  in  the  same 
direction,  such  movement  being  permitted  by  the  yielding  of 
the  arms,  which  have  been  released  on  the  withdrawing  of  the 
spindle.  After  the  latch  has  been  drawn  out  so  far  that  its 
cylindrical  portion  takes  the  place  before  occupied  by  its  head 
in  the  square  opening  in  the  face  plate,  the  latch  can  be  readily 
turned  and  reversed,  and  then  be  pushed  back  to  its  proper 
position,  and  the  spindle  can  then  be  reinserted.  A  spring  is 
arranged  to  restore  to  its  proper  position  the  movable  portion 
of  the  hub.  By  this  construction  of  the  hub,  its  arms  can  be 
released,  and  the  reversal  of  the  latch  be  promptly  accomplish- 
ed, while  such  reversal  is  effectually  prevented  by  the  presence 
of  the  spindle  in  the  hub.  In  this  way,  the  lock  is  capable  of 
being  applied  to  either  a  right  hand  or  a  left  hand  door. 

The  claims  of  the  patent  are  two  in  number:  (1.)  So 
dividing  the  hub  or  follower,  and  so  combining  the  same  with* 
a  reversible  latch,  that  the  arms,  or  their  equivalents,  of  the 
divided  hub  or  follower  may  be  released,  for  the  purpose  of 
allowing  the  latch  to  be  reversed  or  turned ;  (2.)  So  construct- 
ing and  arranging  the  individual  parts  of  a  divided  hub  or 
follower,  that  the  reversal  or  turning  of  the  latch  is  prevented 
only  by  the  presence  of  the  spilidle  within  the  lock. 

The  lock  made  and  sold  by  the  defendants  is,  in  it^  me- 
chanical construction,  substantially  the  same  as  the  lock 
described  in  the  plaintiff's  patent,  so  far  as  the  arrangement 
of  the  parts  of  its  divided  hub  and  their  combination  with  a 
reversible  latch  are  concerned.  The  defendants'  hub  is  divided 
into  three  parts,  one  of  which  is  movable  relatively  to  the 
the  other  two.  The  movable  part  carries  the  arms  for  operat- 
ing the  latch.    When  such  movable  part  is  released  from  the 
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other  parts,  the  latch  can  be  moved  the  necessary  distance  to 
allow  its  bevelled  head  to  be  turned  or  reversed.    The  parts  of 
the  divided  hub,  thus  arranged,  are  combined  with  the  rever- 
sible .latch.    The  presence  of  the  spindle  in  the  hub  prevents 
the  action  of  the  movable  part  of  the  hub,  while  the  with- 
drawing of  such  spindle  releases  such  movable  part  of  the  hub, 
so  as  to  allow  of  the  reversal  of  the  latch.     There  is  fto  lever 
connecting  the  slide  with  the  shank  of  the  latch,  but  the  slide 
is  connected  directly  with  such  shank — a  variation  which  is 
merely  formal  and  does  not  concern  the  invention.     So,  also, 
the  variation,  by  dividing  the  stationary  part  of  the  hub  into 
two  parts,  is  merely  formal.     The  defendants'  lock  contains 
the  entire  mechanical  arrangement,  in  substance,  which  is 
found  in  the  description  of  the  plaintiff's  patent,  so  far  as  the 
invention  of  E^irkham  is  concerned,  with  only  such  variations 
as  the  skill  of  a  mechanic  would  suggest.     The  invention  of 
Kirkham  is  taken,  in  its  mechanical  construction  and  arrange- 
ment.    This  being  so,  and  the  invention  of  Kirkham,  as  de- 
scribed, being  infringed,  the  rules  of  law  require  that  the 
plaintiff's  patent  shall,  if  possible,  be  so  construed,  as  to  make 
it  valid  with  reference  to  the  defendants'  lock — tU  magis  valeat 
g^tuxim  pereaU.    Upon  this  principle,  there  is  no  difficulty  in  so 
construing  the  claims  of  the  patent  as  to  relieve  them  from 
the  objection  made,  that  they  claim  results  or  effects  or  func- 
tions.   The  first  claim  must  be  held  to  be  a  claim  to  dividing 
the  hub  or  follower  in  substantially  the  manner  described  by 
the  patentee,  and  to  combining  the  hub,  so  divided,  with  a 
reversible  latch,  in  substantially  the  manner  described  by  the 
patentee,  the  arms  of  the  hub  being  released  in  substantially 
the  manner  described  by  the  patentee,  for  the  purpose  of  allow- 
ing the  latch  to  be  reversed.    The  second  claim  must  be  held 
to  be  a  claim  to  constructing  and  arranging  the  individual 
parts  of  the  divided  hub  in  substantially  the  manner  described 
by  the  patentee,  the  reversal  of  the  latch  being  prevented  only 
by  the  presence  of  the  spindle  in  the  lock,  in  substantiaUy  the 
manner  described  by  the  patentee.    The  claims  must  be  con- 
strued in  connection  with  the  descriptive  parts  of  the  speeifi- 
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cation,  and  with  reference  to  what  is  Been  to  be  the  real 
invention.  {Case  v.  Browny  2  Wallace^  820.)  If  the  defend- 
ants' division  of  the  hub,  and  their  combination  of  such  hub 
with  a  reversible  latch,  and  their  release  of  the  arms  of  the^hub, 
and  their  arrangement  of  the  individual  parts  of  the  divided 
hub,  and  their  prevention,  by  the  presence  of  the  spindle  in  the 
lock,  of  the  reversal  of  the  latch,  were  not  all  of  them  effected 
substantially  in  the  same  way,  and  by  the  same  mechanical 
constructions,  described  in  the  plaintiff's  patent,  the  question 
whether  the  claims  of  such  patent  could  be  so  construed  as  to 
be  made  to  embrace  mechanical  constructions  not  substan- 
tially described  in  such  patent,  for  dividing  the  hub,  and  com- 
bining it  with  a  reversible  latch,  and  releasing  the  arms  of  the 
hub,  and  arranging  the  individual  parts  of  the  divided  hub, 
and  preventing  the  reversal  of  the  latch  by  the  presence  of  the 
spindle,  would  become  an  important  one.  In  the  present  case, 
such  question  is  unimportant,  for,  on  the  construction  which 
the  claims  must  receive,  the  defendants'  lock  is  clearly  an 
infringement. 

The  remaining  question  is  that  of  novelty.  The  reversible 
latch  claimed  to  have  been  invented  and  made  by  Erbe,  prior 
to  Eirkham's  invention,  undoubtedly  embodied  the  inventions 
claimed  in  the  plaintiff's  patent,  as  above  construed.  The 
lock  of  Erbe,  containing  such  latch,  had  a  hub  divided  into 
three  parts.  The  central  portion  of  the  hub  was  no  thicker 
than  the  space  between  the  walls  of  the  lock-case,  while  the 
other  two  portions  were  like  washers,  and  of  the  same  thick- 
ness as  the  walls  of  the  lock-case.  The  central  portion  was 
rendered  movable  by  the  withdrawal  of  the  spindle,  and  was 
so  combined  with  a  reversible  latch  as  to  permit  the  move- 
ment of  such  central  portion  to  a  sufficient  distance  to  allow 
of  the  withdrawal  of  the  latch  far  enough  to  allow  of  its  re- 
versal. It  possessed  all  three  of  the  features  which  go  to 
make  up  the  reversible  latch  of  the  plaintiff's  patent :  (1.)  A 
reversible  latch-bolt,  capable  of  being  reversed  when  pulled 
out  from  the  face  of  the  lock-case  to  a  distance  greater  than 
the  distance  to  which  it  is  usually  shot;  (2.)  A  hub  so  divided 
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that  the  part  carrying  the  arms  can  be  detached  at  will  from 
the  other  parts  of  the  hub,  and  allowed  to  slide  within  the 
walls  of  the  lock ;  (3.)  A  spindle  capable  of  being  withdrawn 
from  the  parts  forming  the  hub.  The  parts  of  the  hub  in  the 
Erbe  lock,  and  their  combinations  with  the  latch  and  the 
Bpindle,  are,  in  mechanical  construction  and  arrangement, 
substantially  the  same  as  the  corresponding  parts  described  in 
the  plaintiff's  patent  and  found  in  the  defendants'  lock.  In 
the  feature  of  having  a  hub  divided  into  three  parts  instead  of 
two,  that  is,  one  movable  part,  and  two  separated  stationary 
parts  embracing  the  movable  part,  when  the  latch  is  set,  the 
Erbe  lock  is  formally  more  like  the  defendants'  lock  than  it  is 
like  the  Kirkham  lock.  But,  as  this  formal  difference  does 
not  relieve  the  defendants'  lock  from  being  an  infringement, 
so  it  does  not  destroy  the  identity  between  the  Kirkham  lock 
and  the  Erbe  lock,  in  the  features  which  characterize  the 
patented  invention.  The  fact  that  there  is  a  permanent  con- 
nection, in  the  Kirkham  lock,  between  the  two  parts  of  the 
hub  which  enter  the  walls  of  the  lock,  has  no  relation  to  any 
of  the  arrangements  or  combinations  through  which  the  latch 
is  made  reversible. 

The  question,  then,  arises,  as  to  whether  the  Erbe  lock 
ante  dates,  as  a  completed  invention,  the  Kirkham  lock.  The 
weight  of  the  evidence  is,  that  Kirkham  did  not  make  his  in- 
vention at  an  earlier  date  than  the  1st  of  March,  1861.  The 
testimony  of  Miller,  as  to  the^xbibition  by  Kirkham,  as  early 
as  the  1st  of  September,  1860,  of  a  drawing  of  the  invention, 
is  not  to  be  relied  on,  in  view  of  the  testimony  given  by 
AUport  and  Bttll,  in  reference  to  the  circumstances  attending 
the  construction  by  Kirkham  of  the  first  lock  which  embodied 
his  invention.  Besides,  the  testimony  of  Miller  as  to  when 
the  drawing  was  exhibited  is,  in  itself,  vague  and  inconclusive 
and  is  not  corroborated  by  any  reliable  fact  or  circumstance 
in  the  case. 

"What,  then,  is  the  date  of  the  Erbe  invention  ?  Erbe  him- 
self testifies,  that  he  first  made  a  lock  containing  such  inven- 
tion in  the  latter  part  of  the  year  1860.     A  duplicate  or 
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counterpart  of  the  lock  bo  then  made  is  in  evidence,  and  con- 
tains the  construction  and  arrangement  of  mechanism  before 
stated  as  characterizing  the  Erbe  lock.  He  made  but  one  of 
such  locks  at  that  time.  He  was  at  the  time  foreman  of  a 
lock-making  establishment  at  ""Birmingham.  He  exhibited 
such  lock  before  the  Ist  of  January,  1861,  and  about  Christ- 
mas day,  in  1860,  to  Bernhard  Brosi,  a  lock-maker,  who  then 
resided  at  Birmingham,  and  worked  in  the  same  establish- 
ment with  him.  He  also  exhibited  such  lock  on  the  1st  day 
of  January,  1861,  to  Henry  Maeta,  who  was  at  the  time  a 
pattern-maker  in  the  same  establishment.  He  also  exhibited 
it  in  January,  1861,  to  Andrew  Patterson,  who  was  at  the 
time  superintendent  of  the  same  establishment.  Erbe  showed 
Brosi  how  the  lock  worked,  so  as  to  be  used  either  right  or 
left,  and  showed  him  the  hub  or  follower  made  in  two  pieces, 
one  of  them  capable  of  being  taken  out  when  the  knob 
was  taken  away,  and  the  other  part,  being  the  main  part  of 
the  follower,  sliding  forward  in  the  case  of  the  lock  with  the 
the  latch,  so  that  the  square  part  of  the  latch  could  be  reversed. 
Brosi  had,  at  that  time,  been  a  lockmaker  for  eight  years.  He 
examined  the  lock  carefully  at  the  time,  and  had  never  seen  a 
reversible  latch  before.  He  says,  that  the  lock  which  Erbe 
then  exhibited  to  him  was  the  same,  in  construction,  as  the 
duplicate  ol*  counterpart  before  referred  to,  and  was  a  com- 
plete lock,  capable  of  working,  although  the  inside  part  of  the 
latch  was  roughly  made,  of  wrought  iron.  Erbe  showed  him 
the  same  lock  on  two  other  occasions,  shortly  afterwards,  at 
the  establishment  where  both  of  them  were  employed.  Masta 
says,  that  he  examined  the  lock  at  the  time  with  the  case 
open ;  that  the  hub  was  in  three  pieces,  the  middle  one  of 
which  would  slide  between  the  plate  and  the  case,  and  let  the 
latch  forward,  when  the  spindle  was  pulled  out;  that  the 
arrangement  by  which  the  latch  was  made  capable  of  reversal, 
in  the  lock  shown  to  him  by  Erbe,  was  the  same  as  the  arrange- 
ment for  that  purpose  in  the  duplicate  or  counterpart  before 
referred  to ;  and  that,  when  he  first  saw  Erbe's  latch,  he  had 
never  before  seen  or  heard  of  a  reversible  latch.    Patterson 
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8aj8,  that  the  roTersible  latch  which  Erbe  showed  to  him  was 
like  the  duplicate  or  connterpart  before  referred  to ;  that  the 
hub  or  follower  was  so  constructed  that,  when  the  spindle  was 
withdrawn,  the  hub  would  slide  forward  between  the  cases, 
and  allow  the  head  of  the  latch  to  protrude  beyond  the  face  of 
the  lock,  so  as  to  be  reversed,  there  being  a  swivel  joint  con- 
nection between  the  head  of  the  latch  and  the  yoke ;  that  the 
movable  part  of  the  hub  was  a  single  piece  with  arms,  like  an 
ordinary  follower  or  hub,  and  there  was,  in  one  side  of  the 
case,  on  the  spindle,  a  shoulder  or  boss,  which  filled  the  spin- 
dle hole,  and  on  the  other  side  a  ring  or  washer  on  the  spindle, 
which  centred  the  spindle  in  the  hole  in  the  case ;  that  he,  the 
witness,  at  the  time,  regarded  the  thing  as  a  new  invention  ; 
and  that  the  latch  part  and  its  connections  were  complete. 

Erbe  did  not  make  a  second  lock  of  the  kind  until  he  made 
one  which  was  deposited  in  the  Patent  Office  in  connection 
with  an  application  he  made  for  a  patent  in  1864.  Nor  did 
he  put  any  such  lock  into  use  on  a  door  until  after  he  had  so 
applied  for  a  patent.  I  am  not  satisfied,  from  the  evidence, 
that  the  lock  which  Erbe  so  made  in  1860  was  put  upon  a 
door,  or  that  any  other  lock  of  the  kind  made  by  Erbe  was 
put  upon  a  door,  until  after  such  application  for  a  patent  was 
made  by  Erbe.  On  this  evidence,  it  is  insisted,  on  the  part  of 
the  plaintiff,  that,  as  but  one  lock  was  made  by  Erbe  before 
Eirkham  made  his  invention  and  obtained  his  patent,  and  as 
the  lock  so  made  by  Erbe  was  not  put  upon  a  door,  or  put 
into  use  or  tested  otherwise  than  by  such  exhibition  of  it  and 
its  working  to  the  three  witnesses  to  whom  it  was  shown,  be- 
fore Kirkham  made  his  invention  and  obtained  his  patent,  the 
invention  of  Erbe  was  not  one  reduced  to  practice  before  the 
invention  of  Eirkham  was  made,  but  rested  only  in  experi- 
ment, and  was  not  a  completed  invention.  I  think  this  posi- 
tion cannot  be  maintained  in  reference  to  this  reversible  latch 
of  Erbe's.  It  was  no  mere  experiment.  In  the  shape  in 
which  it  was  exhibited  by  Erbe,  and  is  reproduced  now  in  the 
duplicate  or  counterpart  before  referred  to,  it  is  a  complete 
working  reversible  latch,  requiring  no  alteration,  adaptation, 
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addition  or  improvement  to  fit  it  for  use  as  a  latch,  and  as  a 
reversible  latch.  It  was  pnt  into  a  practical  form,  in  working 
metal,  as  a  latch,  and  was  ready  for  practical  nse,  in  itself,  and 
as  a  pattern  or  model  from  which  any  number  like  it  could 
have  been  made  by  Erbe  and  the  three  other  persons  who  saw 
it  and  understood  its  construction.  It  was,  therefore,  a  com- 
pleted and  p^^fected  invention,  and  the  imparting  of  a  knowl- 
edge of  its  construction  by  its  exhibition  by  Erbe  to  the  three 
persons,  connected  with  the  business  of  lock  making,  who  saw 
it  and  understood  its  arrangement,  was  the  giving  to  the  pub- 
lic of  such  a  knowledge  of  it,  as  a  complete  invention,  before 
Eirkham  made  his  invention  of  the  same  thing,  as  to  deprive 
Elirkham  of  the  right  to  be  considered,  in  law,  as  the  first 
inventor  of  such  invention,  even  though  he  was  an  original 
and  independent  inventor  of  it.  A  putting  of  an  invention 
into  use  is  generally  strong  evidence  of  a  reduction  of  it  to 
practice.  But  it  may  be  a  completed  invention,  put  into  prac- 
tical form,  ready  for  practical  use  and  reduced  to  practice, 
without  being  put  into  use,  in  the  general  acceptation  of  that 
word.  If  the  adaptation  to  use,  or  even  the  use  itself,  is 
merely  experimental,  the  invention  is  not  perfected.  But  use 
is  not  necessarily  required  in  order  to  show  perfection  or  com- 
pletion. In  respect  to  most  inventions,  use,  not  merely  ex- 
perimental, is  one  of  the  best  proofs  of  the  reduction  of  an 
invention  to  practice.  But  the  particular  invention  in  ques- 
tion is  an  illustration  of  the  fact,  that  a  piece  of  mechanism 
may  be  shown  to  liave  been  completed,  and  not  to  have  rested 
in  experiment,  and  to  have  been  capable,  from  its  structure, 
of  working  successfully,  so  as  to  deprive  of  the  merit  of  nov- 
elty, in  the  patent  law,  a  subsequent  independent  invention 
of  the  same  thing,  without  its  being  shown  that  such  piece  of 
mechanism  was  actually  used  before  the  making  of  such  sub- 
sequent invention.  To  put  upon  a  door  a  reversible  latch 
constructed  like  Kirkham's  and  Erbe's  and  the  defendants,'  so 
that  such  latch  shall  be  in  working  order  aad  be  used  practi- 
cally as  a  latch,  is  to  deprive  it  of  its  active  reversible  charac- 
ter.  The  only  occasion  on  which  such  a  latch  ever  needs  to  be 
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reversed  or  ever  can  be  reversed,  is  when  it  is  off  from  a  door, 
and  is  not  in  nse  as  a  latch.  So  long  as  it  is  on  a  door  and  is 
in  use  as  a  latch,  the  mechanism  for  reversing  the  latch  is  dor- 
mant and  inactive.  It  in  no  manner  demonstrates  the  capacity 
for  saccessfdl  action  of  the  mechanism  for  reversing,  to  put 
the  latch  in  nse  upon  a  door.  Such  use  is  the  most  effective 
way  of  depriving  any  observer  of  all  opportunity  of  testing 
the  capacity  of  the  mechanism  for  reversing,  and  can  only  test 
the  action  of  the  latch  as  a  latch  not  possessed  of  any  capacity 
of  being  reversed.  The  only  point  of  view  in  which  the  neces- 
sity for  use  on  a  door  of  a  lock  containing  such  a  reversible 
latcb  can  be  urged  is,  that,  until  that  is  done,  it  cannot  be  seen 
or  known  that  the  latch  vnth  such  reversible  mechanism  at- 
tached to  it  will  work  successfully  as  a  latch,  or  that  the 
reversing  mechanism  wiU  not  have  to  be  regarded  as  an  un- 
successful experiment,  because  attached  to  a  latch  not  shown 
to  work  successfully  as  a  latch  with  such  attachment.  In  the 
present  case,  however,  it  is  not  pretended  that  the  latch  of 
Erbe,  represented  by  the  duplicate  or  counterpart  before  re- 
ferred to,  will  not  work  successfully  as  a  latch  on  a  door,  when 
the  spindle  is  in  position,  or  that  any  experiment  or  use  was 
necessary  to  ascertain  whether  the  presence  of  the  reversing 
mechanism  would  or  would  not  interfere  with  the  action  of  the 
latch  as  a  latch  when  on  a  door.  The  only  use  of  the  revers- 
ing mechanism  is  to  enable  the  bevelled  side  of  the  projecting 
head  of  the  latch  to  be  turned  to  the  proper  position  to  suit 
the  door  on  which  the  latch  is  to  be  put,  as  a  right-handed  or 
a  left-handed  door,  and,  when  once  the  latch  is  arranged  to 
suit  a  particular  door  and  is  put  on  such  door,  the  reversing 
mechanism  is  of  no  more  use  or  service,  while  the  latch  remains 
on  such  door,  than  if  such  mechanism  had  no  existence.  It 
can  never  again  be  of  any  use  until  and  unless  the  same  latch 
is  required  to  be  put  upon  a  door  differently  hung,  in  respect 
to  being  right-handed  or  left-handed.  Therefore,  the  principal 
scope  of  the  use  of  such  reversing  mechanism  is  to  release  the 
house-builder  from  the  necessity  of  exercising  any  choice  as  to 
selecting  locks  with  latches  made  especially  for  right-handed 
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or  left-handed  doors,  and  to  relieve  lockmakers  from  the  ne- 
ceBsitj  of  making  locks  especially  for  each  class  of  doors.  In 
view  of  these  facts,  in  reference  to  this  invention,  the  exhibition 
of  a  lock  containing  it  to  persons  versed  in  lock-making,  who 
understood  its  construction  and  working,  and  who  recognized 
it  at  the  time  as  a  completed  thing,  capable  of  working  and 
effecting  the  result  intended,  as  to  reversing  the  latch,  and  who 
were  shown  how  it  worked,  so  as  to  be  capable  of  being  used 
for  either  a  right-handed  or  a  left-handed  door,  must  be  re- 
garded as  substantially  a  use  of  the  reversing  mechanism/^ 
which  is  the  whole  invention.  Such  use  as  Erbe  put  the  lock 
to  in  showing  Brosi  and  Masta  and  Patterson  how  the  revers- 
ing mechanism  practically  worked,  embodied  as  extensive  and 
effective  a  use  of  such  mechanism  as  it  would  have  been  likely 
to  have  had,  if  such  lock  had  been  sold  to  a  purchaser  who 
should  have  put  it  in  use  upon  a  door.  These  views  are 
confirmed  by,  and  result  from,  the  most  carefully  considered 
cases  and  authorities  which  are  to  be  met  vrith  on  this  subject. 
{Reed  v.  Cutter^  1  Story ^  590 ;  Bedford  v.  HurU^  1  Maaon^ 
802 ;  CurtU  on  Patents^  §  87;  Whitely  v.  Swayne,  7  WaUacey 
685.) 

It  follows,  from  these  considerations,  that  the  invention  of 
Kirkham  was  fully  anticipated  by  that  of  Erbe,  and  that  the 
bill  must  be  dismissed,  with  costs. 
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Charles  W,  S.  Heaton  and  William  H.  Webb 
Georqb  W.  Quintard  and  others.    In  Equitt. 

Where  annor  for  a  yoesel  was  constructed  by  Q.  under  an  order  giyen  for  that 
paxX>06e  by  the  Secretary  of  the  Navy  of  the  United  States,  and  was  applied 
to  a  Tessel  built  for  the  United  States,  and  was  paid  for  to  Q.  by  the  Secretary 
of  the  Navy :  JBeld,  that,  although  the  armor  may  hare  been  the  same,  in 
arrangement,  as  that  covered  by  a  patent,  Q.  was  not  liable,  in  a  suit  on  the 
patent,  for  any  value  which  the  armor  may  have  been  to  the  United  States. 

The  patent  being  for  the  application  or  employment  of  the  armor  on  the  vessel, 
the  putting  of  the  armor  by  Q.  on  a  vessel  owned  by  the  United  States,  was 
not  a  malring  or  using  or  vending  to  be  used  of  the  armor  by  Q. 

Whether  the  United  States  are  excluded  from  the  right  to  make  for  themselves 
and  use  a  juitented  invention,  without  the  consent  of  the  patentee,  under  the 
grant  by  them  to  him  of  an  exclusive  right  to  make,  use  and  vend  it,  qttere. 

The  casea  of  Walker  v.  Conffreve,  (1  Carpmael^t  Bep.,  856,)  and  Feathers  v.  The 
QiMsfi,  (12  Law  Times  Rep,,  new  series,  114,)  discussed. 

(Before  BLATCBfoan,  J.,  Southern  District  of  New  York,  December  Ist^  1869.) 

This  was  a  final  hearing,  on  pleadings  and  proo&,  of  a  suit 
founded  on  letters  patent  of  tlie  United  States  granted  April 
14th,  1863,  to  the  plaintiff  Heaton,  for  a  ^^  system  of  defensive 
armor  for  marine  and  land  batteries."  Such  system  was 
described  in  the  specification  of  the  patent  as  consisting  of  iron 
armor  plates  laid  in  the  usual  way  against  the  longitudinal  or 
outer  timbers  of  a  vessel,  such  timbers  being  such  as  to  form  a 
sufiScient  backing  to  rigidly  support  the  armor  plates,  and  of 
an  outer  layer  of  timber  covering  the  armor  plates,  and  only 
bolted  on  sufficiently  to  hold  it  to  its  place,  and  of  a  plate  or 
thin  sheath  on  the  outer  surface  of  the  timber.  The  bill  was 
filed  in  December,  1863. 

Samud  D.  Cozzens^  for  the  plaintiff. 
Bdv>a/rd  N,  Diokersony  for  the  defendants. 
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Blatohfokd,  J.  The  alleged  infringement  in  this  case 
conBisted  in  patting  npon  the  Onondaga,  a  vessel  of  war 
constructed  for  the  Goveimment  of  the  United  States,  snb- 
stantially  the  arrangement  of  armor  described  and  claimed 
in  the  patent.  The  vessel  was  built  by  the  defendant 
Quintard,  under  a  contract  made  by  him  with  the  Gov- 
ernment of  the  United  States  to  build  her  for  such  Gov- 
ernment. Such  contract  did  not  include  the  putting 
of  any  wooden  armor  outside  of  the  iron  armor.  In  March, 
1863,  the  Navy  Department  of  the  United  States  gave  direc- 
tions to  have  the  wooden  armor  put  on.  The  vessel  was 
then  being  built  under  such  contract,  and,  while  being  built, 
belonged  to  the  Government.  The  iron  armor  was  begun  to 
be  put  on  in  May,  1863.  The  wooden  armor  and  the  outside 
plating  thereon  were  begun  to  be  put  on  in  June,  1863,  and 
the  work  of  putting  them  on  was  finished  in  July,  1863.  The 
defendant  Quintard  acted  as  agent  for  the  Government,  in 
procuring  such  wooden  armor  and  outside  plating  to  be  put  on 
by  one  or  both  of  the  other  defendants.  The  work  in  respect 
of  the  same  was  not  done  by  contract  but  was  done  by  days' 
work  and  by  the  pound.  The  Government  paid  the  bills 
therefor,  through  the  defendant  Quintard.  The  price  so  paid 
for  such  wooden  armor  and  outer  plating,  and  for  putting 
them  upon  the  vessel,  was  iu  addition  to  the  contract  price  for 
the  vessel  as  she  was  to  have  been  constructed  according  to 
the  contract,  without  such  wooden  armor  and  outside  plating. 
Quintard  paid  out  for  the  wooden  armor  and  outside  plating 
all  the  money  that  he  received  from  the  Government  therefor. 

One  of  the  defences  set  up  in  the  answer  is,  that,  as  the 
wooden  armor  and  outside  plating  were  built  in  consequence 
of  an  order  given  for  that  purpose  by  the  Secretary  of  the 
Navy  of  the  United  States,  and  were  applied  to  a  vessel  built 
for  the  United  States,  and  were  paid  for  to  the  defendants  by 
the  Secretary  of  the  Navy,  the  defendants  are  not  liable  for 
any  value  which  such  armor  may  have  been  to  the  United 
States.  I  think  this  is  a  good  defence.  To  hold  that  work- 
men and  employees  of  the  Government,  who  do  work  for  it 
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upon  a  yessel  owned  by  it,  and  are  paid  by  it  for  doing  Bach 
work,  Buch  work  being  done  in  a  specific  form  by  the  orders 
of  the  Government,  can  be  held  liable  in  a  Court  of  the  United 
States  for  infringing  a  patent  by  doing  such  work,  would  be, 
in  effect  and  substance,  to  allow  the  Government  itself  to  be 
sued,  in  the  guise  of  a  suit  against  its  workmen,  and  would 
lead  to  embarrassments  of  the  operations  of  the  Government 
which  might  prove  of  serious  detriment. 

I  have  examined  the  case  of  WdLher  v.  Congreve^  (1  Carp- 
maePs  Rep,  356,)  cited  for  the  plaintiffs.  An  ex  parte  in- 
junction had  been  granted,  restraining  the  defendant  from 
making  barrels  for  preserving  and  conveying  gunpowder, 
alleged  to  be  imitations  of  vessels  covered  by  a  patent 
obtained  by  the  plaintiff.  It  was  alleged  that  the  defendant 
had  violated  the  injunction  by  forwarding  to  the  ordinance 
office  of  the  British  Government,  on  its  direction  to  that 
effect,  some  of  the  barrels,  which  had  been  previously  made 
for  the  public  service,  and  an  application  was  made  to  the 
Court  of  Chancery,  (Lord  Eldon,)  to  commit  him  for  a  con- 
tempt. In  the  course  of  the  hearing.  Lord  Eldon  alluded  to 
the  fact  that  a  public  servant,  as  such,  might  not  be  liable  to 
the  consequences  of  a  private  suit  for  infringing  a  patent, 
and,  therefore,  would,  in  such  case,  not  be  subject  to  be  en- 
joined. The  defendant  set  up  that  he  was  not  amenable 
for  a  contempt,  as  he  was  acting  in  a  public  capacity,  and 
in  the  public  service,  while  he  superintended  the  making  of 
the  machines  complained  of.  A  motion  was  made  at  the 
aame  time  to  dissolve  the  injunction.  On  the  suggestion  of 
the  Court,  and  with  the  consent  of  the  Government,  it  was 
arranged  that  the  Government  should  keep  an  account  of  the 
barrels  until  there  could  be  a  trial  at  law  on  the  patent,  so 
that  the  public  service  might  proceed  without  interruption 
and  its  demands  be  supplied,  and  the  injunction  was  dissolved. 
The  patent  was  not  further  contested.  This  case  by  no  means 
supports  the  right  of  the  plaintiffs  to  recover  in  this  suit. 

Another  view  of  the  present  case  is,  that  what  the  de- 
fendants did  did  not  amount  to  an  infringement  of  the  patent. 
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They  neither  made,  nor  nsed  nor  vended  to  others  to  be 
used  the  patented  invention,  in  any  proper  sense.  It  was  no 
infringement  to  make  or  fashion  the  articles  which  were  to 
form  the  wooden  armor  and  the  outer  plating,  so  long  as 
they  were  not  applied  outside  of  iron  armor  on  a  vessel. 
The  patent  is  limited  to  such  application  or  employment. 
The  testimony  is,  that  the  Onondaga  belonged  to  the  United 
States,  while  she  was  being  built  under  the  contract,  although 
the  contract  was  not  considered  by  the  Government  as  hav- 
ing been  fulfilled  by  the  contractor  until  late  in  1863,  after 
the  wooden  armor  and  outer  plating  had  been  put  on  the 
vessel.  In  putting  such  wooden  armor  and  outer  plating 
upon  a  vessel  owned  by  the  Government,  the  defendants  can- 
not properly  be  regarded  as  having  made  such  armor  and 
outer  plating.  It  was  made  by  the  Government,  by  being 
put  by  it,  through  the  defendants  as  its  employees  and  work- 
men, upon  a  vessel  of  its  own,  as  a  defence  to  such  vessel. 
So,  too,  the  defendants  have  never  infringed  the  patent  by 
using  the  patented  armor.  The  Government,  the  owners  of 
the  vessel,  alone  used  such  armor,  before  the  bill  was  filed. 
As  to  the  vending  to  be  used,  there  was  no  such  armor  to  be 
vended  until  it  became  armor  by  being  put  upon  the  vessel, 
and  the  putting  it,  by  the  order  of  the  Government,  upon  a 
vessel  owned  by  the  Government,  which  paid  the  defendants 
for  it  by  the  potmd  and  by  days'  work,  cannot  be  regarded  as 
a  vending  of  it,  as-armor,  to  the  Government. 

Of  course,  in  considering  these  questions,  I  refer  only  to 
what  was  done  by  the  defendants  before  the  bill  was  filed, 
and  for  which  alone  they  are  sued  in  this  suit.  What  was 
done  by  the  defendant  Quintard  subsequently,  in  purchasing 
the  vessel  from  the  United  States  Government  and  selling  her 
to  the  French  Government,  is  not  involved  in  this  contro- 
versy. 

I  do  not  intend,  by  any  thing  I  have  said,  to  intimate 
an  opinion  as  to  whether  the  Government  is  or  is  not  ex- 
cluded from  the  right  to  make  for  itself  and  use  the  patented 
invention  without  the  consent  of  the  patentee,  under  the 
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grant  by  it  to  him  of  an  exclnsive  right  to  make,  nse  and 
vend  it.  The  subject  is  very  ably  discassed  in  a  case  decided 
by  the  Conrt  of  Queen's  Bench,  in  England,  in  1866,  {FeatJiera 
y.  The  Queen^  12  La/u)  TimeSy  new  series,  U^O  ^  which  a  de- 
cision was  arrived  at,  that  the  Crown  retained  the  right  to 
use  the  patented  invention  in  question  there,  being  one  relat- 
ing to  armor  for  vessels,  although  the  grant  by  the  Crown  to 
the  patentee  was  one  of  sole  privilege,  l^or  do  I  decide 
whether  or  not  the  patent  to  the  plaintiff  Heaton  is  valid. 
The  bill  is  dismissed,  with  costs. 


Edmund  Bigelow 

vs, 

John  Matthews.    In  Equity. 

Li  the  apparatas  described  in  the  reissaed  patent  granted  to  Edmund  Bige- 
low, December  4th,  1866,  for  "improved  apparatus  for  supplying  and  mea8iir< 
ing  sympa  in  soda-water,"  the  original  patent  haying  been  granted  to  him 
April  6th,  1858,  an  air  tabe  or  vent  in  the  chamber  of  the  fancet  is  necessary 
to  enable  sneh  chamber  to  fill  and  discharge,  and  is  a  part  of  such  faucet 

Under  the  first  claim  of  such  patent,  namely,  '*the  employment  of  reservoirs  in 
permanent  cases  or  stands,  revolving  or  otherwise,  as  herein  described,  with 
the  regiatering  jfaucets,  substantially  as  and  for  the  purposes  herein  set  forth," 
a  faucet,  to  be  the  faucet  of  such  daim,  must  be  a  fiiucet  with  such  air  tube 
or  vent. 

The  second  claim  of  such  patent,  namely,  "  a  self-registering  apparatus,  with  an 
air  tube  or  vent,  substantially  as  herein  set  forth,  combined  with  a  reservoir, 
as  and  for  the  purposes  herein  described,"  is,  in  this  view,  a  mere  duplication 
of  the  first  olidm. 

Hie  first  claim  of  the  reissued  patent  granted  to  Edmimd  Bigelow,  August  6th, 
1867,  for  "improved  soda-water  apparatus,"  the  original  patent  having  been 
granted  to  him  January  26th,  1869,  namely,  "the  eombinatidn  of  the  conduit 
through  which  the  mineral  waters  are  ^wn,  and  the  syrup-cans,  with  the 
loe  reeervoir,  all  in  one  stand  or  castor,  substantially  as  and  for  the  purpose 
described,"  is  void  for  want  of  novelty. 

The  measuring  faucet  is  not  a  part  of  the  combination  in  such  daim  and  is  not  a 
part  of  the  syrup-can. 
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The  second  and  third  claims  of  such  reissued  patent  of  1867  are  yalid  and  are 
infringed  by  apparataa  constructed  in  accordance  with  letters  patent  granted 
to  John  Matthews,  Junior,  October  8d,  1866,  for  a  "  soda-water  apparatus." 

(Before  Blatghtobd,  J.,  Southern  District  of  New  York,  December  22d,  1869.) 

This  is  a  final  hearing,  on  pleadings  and  proofs,  of  a  suit 
founded  on  two  letters  patent  of  the  United  States  granted  to 
the  plaintiiF.  One  of  Uie  patents  was  originally  granted  to 
him  April  6th,  1858.  It  was  reissued  to  him  May  4th,  1858, 
and  again  reissued  to  him  December  4th,  1866,  for  "  improved 
apparatus  for  supplying  and  measuring  syrups  in  soda-water." 
The  other  patent  was  originally  granted  to  him  January  25th, 
1859.  It  was  reissued  to  him  August  6th,  1867,  for  **  im- 
proved soda-water  apparatus."  The  bill  alleged  an  infringe- 
ment of  both  of  the  patents  by  the  defendant,  by  the  makins: 
and  selling  of  soda-water  apparatus  containing  the  inventions 
claimed  therein. 

Cha/rles  M.  KeUer^  for  the  plaintiflF. 

Thomas  A.  Jenches  and  Francis  C.  Nye^  for  the  defend- 
ant. 

Blatohfobd,  J.  The  reissue  of  1866  declares  the  nature 
of  the  invention  described  therein  to  be,  "  the  provision  of  any 
desired  number  of  apartments,  reservoirs  or  separate  chambers, 
to  be  filled  with  syrups,  or  other  liquids,  used  as  a  beverage, 
and  having  a  measuring  faucet  afiixed  to  each  reservoir,  so  as 
to  draw  from  it,  and  at  the  same  time  measjore,  a  given  quan- 
tity of  the  fluid  contained  therein,  without  removing  or  hand- 
ling said  reservoir,  which  is  set  in  contact  with,  or  adjacent  to, 
ice,  by  which  its  contents  are  kept  cool."  The  specification 
states,  that  the  reservoirs  may  be  placed  in  a  line,  side  by  side, 
in  a  permanei^t  or  rotating  stand.  The  drawings  show  a  cir- 
cular stand  of  reservoirs,  with  a  central  space  as  a  receptacle 
for  ice  to  cool  the  contents  of  the  reservoirs.  The  measuring 
faucet  has  in  it  a  registering  or  measuring  chamber,  which 
communicates  by  a  pipe  with  the  reservoir.    A  rod  or  stem 
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runs  through  the  faucet  in  a  vertical  direction,  and  carries  and 
operates  two  valves.  The  upper  valve  is  a  conical  valve, 
which  fits  the  supply  opening  from  the  pipe  leading  to  the 
reservoir.  The  lower  valve  is  on  the  lower  end  of  the  stem 
and  serves  to  open  and  close  the  discharge  orifice  of  the  meas- 
uring chamber.  The  upper  end  of  the  stem  passes  out  fi'om 
said  chamber  through  a  packing  box  at  its  top.  The  lower 
end  of  the  stem  is  guided  in  its  movement  by  a  bar,  on  which 
rests  a  spiral  spring,  which  bears  on  the  upper  valve  and  keeps 
it  raised  from  its  seat  or  open,  and  also  keeps  the  lower  valve 
closed.  In  this  condition,  the  communication  between  the 
reservoir  and  the  measuring  chamber,  by  which  the  latter  is 
filled,  is  left  open.  By  pressure  downwards  on  the  top  of  a 
head  or  thumb-piece  aflSxed  to  the  upper  end  of  the  valve- 
stem,  the  stem  is  depressed,  forcing  the  upper  valve  down  to 
its  seat,  and  thus  cutting  off  the  communication  between  the 
chamber  in  the  faucet  and  the  reservoir,  and  at  the  same  time 
opening  the  lower  valve,  which  closes  the  exterior  of  the  dis- 
charge orifice.  By  this  operation  the  contents  of  the  faucet 
are  discharged.  By  removing  the  pressure  from  the  stem,  the 
spring  throws  up  the  stem,  the  lower  valve  is  closed  and  the 
upper  valve  is  opened,  and  the  measuring  chamber  is  again 
filled.  The  specification  states,  that,  to  enable  the  chamber 
of  the  faucet  to  fill  and  discharge,  it  is  necessary  to  have  a 
vent  therein,  which  may  be  at  any  convenient  and  proper 
point,  and  that  a  tube  should  extend  from  the  vent  up  to  the 
top  of  the  reservoir,  or  other  convenient  point,  "that  will 
prevent  the  overfiow  of  the  contents  of  the  reservoir  when  it  is 
filled."  The  claims  of  this  patent  are  as  follows:  (1.)  The 
employment  of  reservoirs  in  permanent  cases  or  stands,  rev9l- 
ving  or  otherwise,  as  herein  described,  with  the  registering 
faucets,  substantially  as  and  for  the  purposes  herein  set  forth ; 
(2.)  A  self-registering  apparatus,  with  an  air  tube  or  vent, 
substantially  as  herein  set  forth,  combined  with  a  reservoir, 
as  and  for  the  purposes  herein  described. 

The  apparatus  of  the  defendant  is  constructed  in  accordance 
with  letters  patent  granted  to  John  Matthews,  Junior,  October 
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3d,  1865,  for  a  ^' soda-water  apparatus."  It  has  a  series 
of  syrup-reservoirs,  arranged  in  a  permanent  case  or  stand, 
with  a  registering  or  measuring  chamber  under  each  reservoir, 
constructed  and  operated  in  such  manner  as  to  be  capable  of 
measuring  and  discharging  a  definite  quantity  of  syrup.  Such 
chamber  has  at  its  bottom  a  discharge  orifice  and  at  its  top  a 
filling  orifice.  The  filling  orifice  opens  directly  into  the  reser- 
voir. A  rod  or  stem  runs  vertically  from  above  the  top  of 
the  reservoir  through  the  syrup  in  it,  and  through  the  measur- 
ing chamber  to  the  bottom  of  it,  and,  on  the  stem  and  within 
such  chamber,  are  two  valves,  one  of  which  fits  the  lower  side 
of  the  filling  orifice  and  the  other  of  which  fits  the  upper  side 
of  the  discharging  orifice.  These  valves  are  so  arranged  that 
the  lifting  of  the  stem  opens  the  discharge  orifice  and  closes 
the  filling  orifice,  and  permits  the  contents  of  the  chamber  to  be 
discharged,  and  the  depression  of  the  stem  closes  the  discharge 
orifice  and  opens  the  filling  orifice,  and  allows  the  chamber  to 
be  filled,  the  movements  of  the  two  valves  in  both  directions 
being  simultaneous.  The  raising  of  the  stem  in  the  defend- 
ant's apparatus  effects  what  is  effected  by  the  depression  of  the 
stem  in  the  plaintiff's,  and  the  depression  pf  the  stem  in  the 
defendant's  effects  what  is  effected  by  the  raising  of  the  stem 
in  the  plaintiff's.  In  the  defendant's  apparatus  there  is  no 
such  vent,  with  a  tube  extending  up  from  it,  as  is  found  in  the 
plaintiff's  patent  of  1866,  that  is,  no  vent  from  the  measuring 
chamber,  when  empty  or  being  filled,  other  than  such  vent  as 
is  afforded  by  the  orifice  through  which  the  syrup  comes  from 
the  reservoir;  whereas,  in  the  plaintiff's  patent  of  1866,  there 
is  such  vent,  with  a  tube,  in  addition  to  what  vent  may  be  af- 
forded by  the  pipe  through  which  the  syrup  comes  from  the 
reservoir.  Such  additional  vent  is  described,  in  the  plaintiff's 
patent  of  1866,  as  necessary  to  enable  the  chamber  to  fill  and 
discharge,  and  it  is  shown  by  the  testimony  to  be  thus  neces- 
sary, in  the  apparatus  described  in  that  patent. 

The  first  question  is,  whether  the  defendant's  apparatus, 
thus  described,  infringes  the  plaintiff's  patent  of  1866.  It  is 
necessary,  in  order  to  determine  this  question,  to  first  define 
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the  Bcope  of  what  is  claimed  in  the  patent.  As  the  defendant 
does  not  employ  a  eelf-registering  apparatus,  with  such  an  air- 
tnbe  or  vent  as  is  described  in  the  plaintiff's  patent,  it  is  not 
insisted  by  the  plaintiff  that  the  defendant's  apparatus  infringes 
the  second  claim  of  the  patent.  The  inquiry  will,  therefore, 
be  confined  to  the  construction  of  the  first  claim  of  the  patent. 
As  the  air-tube  or  vent,  before  referred  to,  is  necessary  to  enable 
the  restoring  chamber  to  fill  and  discharge,  it  is  impossible 
to  employ  the  reservoir  in  connection  with  the  registering 
faucet  which  contains  the  registering  chamber,  for  the  purpose, 
specified  in  such  first  claim,  of  filling  such  chamber  with  syrup 
from  the  reservoir  and  then  discharging  such  syrup  from  such 
chamber,  without  using  such  air-tnbe  or  vent.  Such  vent  is 
described  in  the  specification  as  being  at  some  point  in  the 
chamber  of  the  fancet  and  as  having  the  tube  extending  fi'om 
it  The  vent  is,  therefore,  a  part  of  the  faucet.  The  faucet  is 
not  such  a  registering  faucet  as  is  referred  to  in,  and  intended 
by,  the  first  claim  of  the  patent,  unless  it  is  a  faucet  with  such 
a  vent.  In  this  view,  the  second  claim  of  the  patent  is  a  mere 
duplication  of  the  first  claim.  Each  claims  a  combination  of 
the  reservoir  with  the  self-registering  faucet  containing  the 
vent.  There  is  no  patentable  substance  in  having  several  res- 
ervoirs, each  with  such  a  faucet,  beyond  what  is  found  in  hav- 
ing one  reservoir  with  such  a  faucet ;  and  the  first  claim  of  the 
patent  would  be  infiringed  by  employing  one  reservoir  with 
such  a  faucet.  As  the  defendant's  measuring  chamber  has  not 
the  additional  vent  referred  to,  it  does  not  infringe  the  first 
claim  of  the  patent. 

The  plaintiff's  patent  of  1867  states  the  purpose  of  the 
invention  therein  described  to  be,  "  to  economize  ice,  by  com- 
bining with  an  ice-reservoir,  placed  on  a  counter,  or  other 
convenient  stand,  for  drawing  mineral  water  or  other  bever- 
age, a  conduit  or  pipe,  through  which  said  liquids  are  drawn, 
and  a  syrup-can  or  cans,  by  which  said  liquids  are  flavored ; 
also,  to  economize  syrup  and  effectually  measure  the  same  by 
tboroughly  ventilating  the  measuring  faucet  affixed  to  said 
cans."    The   syrup-cans  are  described  as  being  placed  in 
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jnztapoBition  to  the  ice  chamber,  in  a  stand  or  caster.  To 
each  syrup-can  is  attached  a  measuring  faucet  like  that  des- 
cribed in  the  patent  of  1866,  with  the  addition  of  a  vent  or 
air-passage  in  the  valve-stem,  so  as  to  admit  air  into  the 
measuring  chamber  when  the  discharge  valve  is  opened  to 
discharge  the  contents  of  the  chamber.  The  stem  has  two 
openings  in  it,  one  above  the  other,  the  portion  of  the  stem 
between  such  two  openings  being  hollow.  The  upper  open- 
ing always  remains  outside  of  the  measuring  chamber.  The 
lower  pening  is  outside  of  the  chamber  when  the  discharge 
valve  is  closed  and  the  supply  valve  is  open,  bat  the  depres- 
sion of  the  stem,  which  closes  the  supply  valve  and  opens  the 
^discharge  valve,  carries  such  lower  opening  within  the  cham- 
ber, so  that  the  air  which  issues  from  it  into  the  chamber,  and 
wMch  is  free  to  come  through  the  hollow  stem  from  the  com- 
munication between  that  and  the  atmosphere,  through  the 
upper  opening,  aids  in  discharging  the  syrup  from  the  meas- 
uring chamber.  The  conduit  tor  the  passage  of  the  mineral 
water  passes  through  the  ice-chamber,  so  that  such  conduit 
and  the  syrup-cans  are  cooled  by  the  ice  in  one  and  the  same 
ice-chamber.  The  claims  of  the  patent  of  1867  are  as  fol- 
lows :  (1.)  The  combination  of  the  conduit  through  which 
the  mineral  waters  are  drawn,  and  the  syrup-cans,  with  the 
ice-reservoir,  all  in  one  stand  or  caster,  substantially  as  and 
for  the  purpose  described  ;  (2.)  An  air-vent,  in  or  connected 
with  the  valve-stem  of  a  measuring  faucet,  as  above  set  forth, 
or  in  any  manner  substantially  the  same;  (3.)  In  combina- 
tion with  a  syrup-caster,  substantially  as  herein  described,  a 
measuring  faucet,  or  its  equivalent,  so  made  that,  when  the 
discharge  port  is  opened,  the  supply  port  is  closed  by  proper 
plug  or  other  formed  valves,  connected  with  a  stem  so  con- 
structed and  arranged  that  it  admits  external  air  in  to  the 
measuring  chamber  when  the  discharge  port  is  opened  by  the 
movement  of  said  stem,  all  substantially  in  the  mfimner 
and  for  the  purposes  herein  set  forth."  It  is  alleged  by  the 
plaintiff,  that  the  defendant's  apparatus  infringes  each  one  of 
the  three  claims  of  the  patent  of  1867.    The  defendant's  ap- 
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paratnd  has  a  conduit  or  pipe  through  which  the  mineral 
water  is  drawn,  and  a  series  of  sjrap-cans  or  reservoirs  to  con- 
tain the  symps,  and  an  ice-reservoir  to  contain  ice  for  the 
parpose  of  cooling  the  articles,  and  a  stand  or  case  by  which 
the  conduit,  the  syrup-eans  and  the  ice-reservoir  are  all  com- 
bined together,  so  as  to  constitute  a  combined  apparatus  for 
drawing  mineral  water  and  syrups.  Each  of  the  three  instru- 
mentalities in  the  defendant's  apparatus,  forming  part  of  such 
combination  has  the  same  mode  of  operation  in  itself,  and  in 
reference  to  its  co-members  in  the  combination,  and  in  refer- 
ence to  the  combination,  and  is  used  for  the  same  purpose,  as 
the  corresponding  one  of  the  three  instrumentalities  in  the 
plaintiff's  combination  in  his  first  claim;  and  such  combina- 
tion, in  the  defendant's  apparatus,  has  the  same  mode  of  oper- 
ation, and  is  used  for  the  same  purpose,  as  the  combination  in 
the  plaintiff 's  first  claim.  Therefore,  the  defendant's  appa- 
ratus infringes  the  first  claim  of  the  patent  of  1867.  But  I 
think  that  claim  is  void  for  want  of  novelty.  The  Hubbell 
apparatus  and  the  Parrish  apparatus  anticipated  the  inven- 
tion covered  by  such  first  claim.  Each  of  them  employed  a 
series  of  syrup-cans  arranged  around  a  central  ice-chamber, 
and  the  draught  pipe  of  the  mineral  water  was  arranged  so  as 
to  be  refrigerated  by  the  same  chamber.  The  counsel  for  the 
plaintiff  seeks  to  save  the  first  claim  of  the  patent  of  1867, 
by  contending  that  the  measuring  faucet  is  a  part  of  the 
combination  in  such  claim,  and  is  virtually  a  part  of  the 
symp-can.  But  this  view  cannot  be  admitted.  The  specifi- 
cation speaks  of  the  measuring  faucet  as  being  affixed  to  the 
can,  and,  again,  as  being  attached  to  the  can.  It  cannot  be 
r^arded  as  a  part  of  the  can.  It  was  admitted  by  the  coun- 
sel for  the  plaintiff  that,  unless  the  faucet  could  be  regarded 
aa  a  part  of  the  can,  the  first  claim  was  anticipated  by  the 
apparatus  of  Hubbell  and  by  that  of  Parrish. 

We  come  now  to  the  question,  whether  the  second  and 
third  claims  of  the  patent  of  1867  are  infringed.  The  rod  or 
stem  of  the  defendant's  apparatus  is  hollow.  It  is  open  at  its 
lower  end  and  there  is  an  aperture  in  it  near  its  upper  end. 
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which  last  named  apeirtare  remains  at  all  times  above  the  sur- 
face of  the  syrup  in  the  syrup-reservoir.    The  atmospheric  air 
can  thus  pass  freely  through  the  rod  or  stem.    "When  the 
measuring  chamber  is  fiiU  of  syrup  and  the  discharge  orifice  is 
closed,  the  lower  aperture  in  the  stem  is  entirely  below  the 
discharge  orifice.    When  the  stem  is  raised,  thus  opening  the 
discharge  orifice,  such  lower  aperture  in  the  stem  passes  up, 
with  the  lower  end  of  the  stem,  through  the  descending  syrup, 
until  the  valve  which  fits  the  lower  side  of  the  filling  orifice 
reaches  its  seat  and  closes  such  orifice,  and  the  air  which 
passes  through  the  length  of  the  stem  from  above  issues  from 
such  lower  aperture  in  the  stem  into  the  measuring  chamber, 
above  the  syrup  which  is  being  discharged  from  it,  and  aids  in 
the  discharge  of  such  syrup.   The  principle  or  character  of  the 
air-vent  in  the  valve-stem  of  the  plaintiff's  apparatus,  and  of 
such  valve-stem  with  such  air-vent,  is,  that  the  stem  has  a 
linear  motion,  and,  in  such  motion,  carries  the  orifice  from 
which  the  air  issues,  from  the  outside  of  the  measuring  cham- 
ber to  the  inside  thereof,  and  to  a  point  behind  the  syrup  that 
is  being  discharged  from  such  chamber,  so  that  the  air  so 
issuing  may  follow  and  press  upon  the  receding  syrup ;  and  that 
the  motion  of  such  orifice  is  co-incident  with  the  motion  of  the 
two  valves  that  are  carried  by  the  stem ;  and  that  such  orifice 
is  always  outside  of  the  naeasuring  chamber  when  such  cham- 
ber is  being  filled,  and  is  always  within  such  chamber  when 
such  chamber  is  being  emptied.    The  second  claim  of  the 
patent  of  1867  is  for  the  combination  of  such  an  air- vent  with 
such  a  valve-stem,  in  a  faucet  which  has  a  measuring  chamber. 
It  is  not  necessary  that  the  faucet  should  be  one  having,  in 
addition,  the  air-vent  in  the  measuring  chamber,  described  in 
the  patent  6{  1866.     On  this  construction,  there  is  no  doubt 
that  the  defendant's  apparatus  infringes  the  second  claim  of 
the  patent  of  1867.    It  has  an  air-vent  in  the  valve-stem,  and 
the  principle  or  character  of  such  air- vent,  and  of  such  valve- 
stem  with  such  air-vent,  is  the  same  as  the  principle  or  charac- 
ter, before  described,  of  the  plaintiff's  air-vent  and  valve-stem. 
The  mode  of  operation  of  the  valve-stem  and  the  air-vent  in 
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the  defendant's  apparatus  is  the  same* as  the  mode  of  opera- 
tion of  the  valve-stem  and  the  air-vent  in  the  plaintiff's  appa- 
ratus. The  differences  between  the  movements  of  the  two 
apparatuses,  in  that  the  valve-stem  in  the  plaintiff's  apparatus 
moves  downward  to  close  the  filling  orifice,  and  to  open  the 
discharge  orifice,  and  to  carry  the  air-vent  in  the  valve-stem 
into  the  measuring  chamber,  and  in  that  the  valve-stem  in  the 
defendant's  apparatus  moves  upward  to  perform  the  same 
three  functions,  are  mere  formal  differences  and  not  differ- 
ences in  substance.  They  are  outside  of  the  real  invention 
claimed  by  the  plaintiff  in  the  second  claim. 

The  proper  construction  of  the  third  claim  of  the  patent  of 
1867  is,  that  the  measuring  faucet,  or  measuring  apparatus, 
must  be  so  made,  that  the  discharge  port  shall  be  opened  and 
the  supply  port  be  closed  simultaneously,  by  valves,  which 
valves  must  be  connected  with  a  stem,  so  constructed  and  ar- 
ranged as  to  admit  external  air  into  the  measuring  chamber 
of  the  apparatus  when  the  discharge  port  is  opened  by  the 
movement  of  the  stem ;  that  the  stem  must  have  a  linear  mo- 
tion ;  that  the  movement,  by  the  stem,  of  the  orifice  so  ad- 
mitting air  into  such  chamber,  and  the  motions  and  relative 
positions  of  such  orifice  at  different  t^imes,  shall  be  as  before 
defined  in  respect  to  the  second  claim ;  and  that  such  faucet 
or  apparatus  shall  be  combined  with  a  syrup-caster,  substan- 
tially as  in  the  plaintiff's  patent.  It  is  not  necessary,  in  re- 
spect to  the  third  claim,  any  more  than  in  respect  to  the  sec- 
ond, that  the  measuring  faucet,  or  measuring  apparatus,  should 
have,  in  addition,  the  air- vent  described  in  the  patent  of  1866. 
Nor  is  it  necessary,  in  either  the  second  or  the  third  claim, 
that  the  measuring  apparatus  should  be  technically  a  faucet. 
Any  measuring  apparatus,  having  the  characteristics  of  the 
plaintiff's  faucet,  is  his  faucet.  The  defendant's  apparatus  is 
a  manifest  infringement  of  the  third  claim  of  the  patent  of 
1867.  It  has  a  measuring  apparatus,  containing  a  measuring 
chamber,  which  has  a  discharge  port  and  a  supply  port,  each 
closed  by  a  valve.  Both  of  such  valves  are  closed  simultane- 
ously.   Such  valves  are  carried  by  a  stem,  which  has  a  linear 
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motion.  The  stem  is  60  constructed  and  arranged,  as  to  admit 
external  air  into  the  measuring  chamber  when  the  discharge 
port  is  opened  by  the  movement  of  the  stem,  and  the  princi- 
ple or  character,  and  mode  of  operation,  of  the  air-vent,  and 
of  the  valve-stem,  and  of  the  valves,  and  of  the  orifices  in  the 
stem,  and  the  combination  of  the  measuring  apparatus  with 
the  syrup-caster,  are  the  same,  in  substance,  as  in  the  plaint- 
ifif's  apparatus. 

I  have  examined  carefully  all  the  testimony  introduced  on 
the  part  of  the  defendant,  to  affect  the  novelty  of  the  inven- 
tions covered  by  the  second  and  third  claims  of  the  patent  of 
1867,  and  find  nothing  to  affect  the  novelty  of  either  of  those 
claims,  according  to  their  construction  before  given.  Nor  is 
there  evidence  satisfactory  to  show  that  the  plaintiff  was  not 
both  the  original  and  the  first  inventor  of  what  is  covered  by 
both  of  those  claims,  as  thus  construed. 

There  must  be  a  decree  for  a'perpetual  injunction  and  an 
account,  in  respect  to  the  second  and  third  claim  J  of  the  patent 
of  1867.  The  question  of  costs  will  be  reserved  until  the 
coming  in  of  the  master's  report. 


SmNEY  W.  Dibble  and  othebs 

vs. 

James  M.  Augur,  as  agent  of  the  Florence  Sewing 
Machine  Company.    In  Equity. 

R.,  being  the  owner  of  a  patent,  asBigned  to  D.  aU  his,  R.'6,  "right,  title,  interest, 
claim  or  demand  whatsoever,  in,  to  or  under"  the  patent.  On  the  same  day, 
three  corporations,  and  R.,  and  D.,  signed  an  agpreement  reciting  that  the  cor- 
porations were  desirous  of  purchasing  the  patent,  and  providing  as  follows : 
(1.)  R.  assigns  the  patent  to  D.,  and  releases  the  corporations  from  all  dama- 
ges for  infringing  the  patent ;  (2.)  R.  is  to  have  the  right  to  receiye  and 
retain  aU  damages  for  past  infringement  of  the  patent  by  others  than  the  cor- 
porations, and  the  right  to  recover  and  retain  aU  damages  for  infringement  of 
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the  patent  alter  rach  day  by  others  than  the  corporations,  and  their  licensees, 
agents  or  costomers;  (8.)  After  the  g^nting  by  the  oorporations  of  any 
license  to  nse  the  patent,  all  claim  for  damages  thereafter  accruing  to  R.  is  to 
cease;  (4.)  All  suits  prosecuted  by  R.  are  to  be  at  the  sole  expense  of  the 
oorporations ;  (6,)  The  corporations  are  not  to  grant  any  license  to  use  the 
patent  except  to  their  general  Uceosees:  ffeld,  that  the  effect  of  the  two  in- 
ftmments  was  to  vest  in  D.,  as  trustee  for  the  corporations,  all  R.'s  interest  in 
the  patent,  and  to  Test  in  D.,  as  trustee  for  R,  all  interest  in  all  claims  for 
past  inMngements  of  the  patent  against  others  than  the  corporations,  and  all 
Interest  in  aU  claims  for  future  infringements  of  the  patent  against  others  than 
the  corporations  and  their  licensees,  agents,  or  customers. 

The  assignment  from  R.  to  D.  did  not,  by  conveying  all  of  R.'s  "  right,  title,  in- 
terest, claim  or  demand  whatsoever,  in,  to  or  under"  the  patent,  convey 
claims  for  past  infringements. 

A  bill  to  recover  for  infringements  committed  before  such  assignment  and 
agreement  were  made,  filed  against  a  defendant,  not  one  of  the  corporations, 
ought  properly  to  be  brought  in  the  name  of  D.,  as  trustee  for  R.,  joining  R., 
as  the  owner  of  the  equitable  interest. 

The  addition,  as  plaintiffis,  of  D.,  as  trustee  for  the  corporations,  and  of  the  cor- 
porations themselves,  is  surplosage ;  but  where  the  objection  to  snch  addition 
was  not  raised  until  the  hearing,  and  R.  had,  aftet  the  filing  of  the  bill,  as- 
signed to  D.,  as  trustee  for  the  corporations  and  for  R.,  all  claims  for  past  ia- 
fringemeuts  of  the  patent,  the  bill  was  allowed  to  stand. 

Where,  by  a  license  under  a  patent,  the  licenser  agrees  that  he  will  not  make  any 
farther  claim  of  license  fees  from  the  licensee  under  any  other  patents  which  he 
owns  or  controls,  or  may  thereafter  own  or  control,  the  license  wiU  be  held 
not  to  apply  to  infringements  committed  by  the  licensee  before  the  date  of  the 
Hoense,  of  a  patent,  the  control  of  which,  including  the  right  to  reoover  for 
such  infringements,  passed  to  the  licenser  after  the  granting  of  such  license. 

The  first  chum  of  the  patent  granted  to  Thomas  J.  W.  Robertson,  November  22d, 
1869,  for  an  "  improvement  in  sewing  machines,"  namely:  " The  employment, 
in  combination  with  the  needle  of  a  sewing  machine,  of  a  plate,  K,  constructed 
and  operating  substantially  as  herein  shown  and  described,  for  the  purpose  of 
laying  and  holding  braid,  gimp,  or  other  material,  upon  the  surface  of  the 
fabric,  as  set  forth,"  is  a  claim  to  the  employment,  in  combination  with  the 
needle  of  a  sewing  machine,  of  a  separate  detachable  plate,  constructed  and 
(^Mrating  substantially  as  shown  and  described  in  the  patent,  for  the  purpose 
of  laying  and  holding  brud,  gimp,  or  other  material,  upon  the  surface  of  the 
fabric,  as  set  forth,  as  contradlstdnguished  from  the  employment,  in  such  com- 
binaiion,  of  a  guide  not  formed  in  a  separate  detachable  plate. 

The  braiding  attachment  used  in  the  Florence  sewing  machine,  being  a  separate, 
detachable  plate,  with  a  guide  for  braid,  arranged  in  connection  with  the 
presser  foot^is  not  an  infringement  of  such  first  claim  of  the  Robertson 
patent. 

Die  second  claun  of  the  Robertson  patent,  namely :  "  The  arrangement  of  the 
gnides,  e,  e,  e,  to  extend  past  the  centre,  and  on  each  side  of  the  needle  hole. 
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ft8  and  for  the  purpose  herein  set  forth,"  is  infringed  by  each  braiding  at- 
tachment of  the  Florence  sewing  machine. 
The  claims  of  the  Robertson  patent  are  not  invalid  for  want  of  novelty. 

(Before  Blatgbfobd,  J.,  Southern  District  of  New  York,  December  80th, 
1869.) 

This  was  a  final  hearing  on  pleadings  and  proofs.  The 
bill  was  filed  by  Sydney  "W.  Dibble,  trustee  of  the  "Wheeler 
and  Wilson  Manufacturing  Company,  the  Grover  and  Baker 
Sewing  Machine  Company,  the  Singer  Manufacturing  Com- 
pany, and  Thomas  J.  W.  Robertsofi,  by  the  said  three  Com- 
panies, and  by  the  said  Bobertson,  as  plaintifis,  against  James 
M.  Augur,  as  agent  of  the  Florence  Sewing  Machine  Com- 
pany. The  bill  was  founded  on  letters  patent  of  the  United 
States,  granted  to  Robertson,  on  the  22d  of  November,  1859, 
for  *^an  improvement  in  sewing  machines."  Robertson,  be- 
ing the  owner  of  the  entire  patent,  on  the  8th  of  May,  1868, 
assigned  to  Dibble  ^^  all  his,  said  Robertson's,  right,  title,  in- 
terest, claim  or  demand  whatsoever,  in,  to,  or  under  "  the  said 
letters  patent.  On  the  same  day,  a  written  agreement  waa 
made  between  the  three  companies  and  Robertson,  and  was 
also  signed  by  Dibble,  reciting  that  the  said  compames  were 
desirous  of  purchasing  the  said  patent,  and  providing  as  fol- 
lows :  (1.)  Robertson  assigns  the  patent  to  Dibble,  and  releases 
and  forever  discharges  the  said  companies,  their  agents  and 
customers,  from  all  damages  and  claims  for  damages  for  in- 
fringing the  patent ;  (2.)  Robertson  is  to  have  the  right,  in 
the  name  of  Dibble,  or  otherwise,  to  sue  for,  receive,  and  re- 
tain all  damages  for  past  infringement  of  the  patent  by  others 
than  the  said  companies,  and  the  right,  in  like  manner,  to  sue 
for,  receive,  retain,  and  collect  all  damages,  profits,  and  royal- 
ties for  infringement  of  the  patent,  after  the  8th  of  May,  1868, 
by  others  than  the  said  companies  and  their  licensees,  agents, 
or  customers ;  (3.)  From  and  after  the  granting  of  any  license 
by  the  companies  to  use  the  patent,  all  claim  for  damages, 
compensation,  or  royalty  thereafter  accruing  to  Robertson,  ia 
to  cease ;  (4.)  All  suits  prosecuted  by  Robertson,  whether  in 
his  own  name  or  that  of  Dibble,  shall  be  at  the  sole  expense 
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of  the  oompanieB,  for  coBts,  if  required ;  (5.)  The  companies 
are  not  to  grant  any  license  to  use  the  patent  except  to  their 
several  licensees.  The  bill  of  complaint  was  sworn  to  on  the 
8th  of  June,  1868,  and  filed  on  the  13th  of  June,  1868.  On 
the  16th  of  June,  1868,  Eobertson  assigned  to  Dibble,  as  trus- 
tee for  the  three  companies  and  for  Robertson,  all  claims  for 
past  infringements  of  the  patent.  The  only  evidence  of  in- 
fringement was  an  admission  of  the  defendant,  that  he,  as  agent 
for  the  Florence  Sewing  Machine  Company,  sold,  prior  to 
February  20th,  1868,  "one  or  more  Florence  Sewing  ma- 
chines, like  exhibit  7,  with  the  braiding  attachment,  exhibit 
8,  attached  to  the  foot  thereof,  as  shown."  The  answer  set  up, 
as  a  defence,  that  the  Florence  Sewing  Machine  Company 
"  had  owned  the  right,  since  February  ,  1868,  to  apply 
said  patented  improvements  to  their  machines,  if  so  disposed." 
To  sustain  this  defence,  the  only  evidence  was  a  license 
granted  by  the  three  companies  to  the  Florence  Sewing  Mar 
chine  Company,  dated  February  20th,  1868,  licensing  the  lat- 
ter company  to  mann£Etcture,  use,  and  vend  for  use,  certain  of 
the  inventions  contained  and  described  in  some  sixteen  pat- 
ents mentioned  in  the  license,  not  including  the  patent  to 
Robertson,  so  far  as  the  same  or  any  of  them  were  contained 
in  three  specimen  sewing  machines  that  day  deposited  with 
the  receiver  of  the  licensers.  Such  license  provided  for  a  speci- 
fied patent  rent  for  every  sewing  machine  which  should  be  made 
or  sold  under  the  license  by  the  licensees,  while  the  license  re- 
mained in  force.  It  also  contained  this  clause  :  "  And  said 
licensers  also  respectively  agree,  that  they  will  not,  while  this 
agreement  remains  in  force,  and  is  performed  on  the  part  of 
said  licensees,  make  any  further  claim  of  license  fees  from  said 
lioensees  under  any  other  patents  which  they  now  or  may 
hereafter  own  or  control,  covering  any  of  the  devices  embodied 
in  said  specimen  machines." 


Frederick  H.  Betts,  for  the  plaintiffs. 
Augustv^  Z.  Souley  for  the  defendants. 
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Blatohfobd,  J.  On  the  fSacts  in  this  case,  it  is  contended, 
on  the  part  of  the  defendant,  that  the  right  to  recover  for  the 
profits  derived  from  infringements  of  the  patent,  committed 
prior  to  February  20th,  1868,  did  not  pass  to  Dibble  by  the 
two  instruments  of  the  8th  of  May,  1868 ;  that,  when  the  bill 
was  filed,  the  right  to  recover  for  such  profits  was  in  Bobert- 
son  alone ;  that  the  proper  remedy  was  by  a  suit  at  law,  in  the 
name  of  Robertson ;  that  this  bill  will  not  lie  in  behalf  of 
Robertson,  because  he  has  a  full,  adequate,  and  complete 
remedy  at  law,  and  does  not  bring  the  bill  for  discovery,  and 
was  not,  when  it  was  filed,  the  owner  of  the  patent ;  that  it 
will  not  lie  in  behalf  of  the  plaintiffs  other  than  Robertson, 
because,  when  it  was  filed,  they  had  no  interest  in  the  claim 
for  such  profits ;  that,  whatever  may  have  been  the  rights  of 
Robertson  when  the  bill  was  filed,  he,  after  that,  conveyed  to 
Dibble,  as  trustee,  all  right  to  collect  such  profits ;  and  that  the 
enforcement  of  the  claim  for  such  profits  in  behalf  of  the 
three  companies,  is  a  violation  of  the  provisions  of  the  license 
of  February  20th,  1868. 

The  bill  is  filed  in  the  name  of  the  three  companies,  and 
of  Robertson,  and  of  Dibble,  as  trustee  of  the  three  compa- 
nies and  Robertson.  I  think  that  the  purport  and  effect  of 
the  two  papers  of  the  8th  of  May,  1868,  were,  to  vest  in 
Dibble,  as  trustee  for  the  three  companies,  all  Robertson's  in- 
terest in  the  patent;  and  to  vest  in  Dibble,  as  trustee  for 
Robertson,  all  interest  in  all  claims  for  past  infringements  of 
the  patent  against  others  than  the  three  companies,  and  all  in- 
terest in  all  claims  for  future  infringements  of  the  patent  against 
others  than  the  three  companies  and  their  licensees,  agents  or 
customers.  The  two  papers  of  the  8th  of  May,  1868,  must 
be  construed  in  connection  with  each  other.  By  the  naked  as- 
signment of  that  date,  Robertson  did  not  transfer  to  Dibble 
his  claims  for  past  infringements  of  the  patent.  There  are  no 
words  therein  looking  to  the  past.  The  language  is  wholly 
future  in  its  scope.  In  conveying  all  of  Robertson's  "  right, 
title,  interest,  claim  or  demand  whatsoever,  in,  to  or  under" 
the  patent,  it  conveys  only  the  right  to  claims  for  infringe- 
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mentB  whicb  should  be  committed  after  such  assignment. 
(Moore  v.  Marshy  7  Wallace^  515.)  The  words  "  claim  or 
demand  whatsoever,  in,  to  or  nnder  "  the  patent,  are  not  suf- 
ficient to  cover  claims  for  past  infringements.  Besides,  the  other 
paper  of  the  same  date  clearly  shows  that  Bobertson  did  not  in- 
tend to  convey  to  Dibble  individually,  or  otherwise  than  as 
trustee  for  him,  Bobertson,  any  claim  for  any  past  infringement 
of  the  ]>atent  against  others  than  the  three  companies.  When 
the  bill  in  this  case  was  filed,  it  ought,  properly,  so  far  as  the 
claim  in  respect  to  the  alleged  infringements  covered  by  the 
admission  before  referred  to  is  concerned,  to  have  been  filed 
in  the  name  of  Dibble,  as  trustee  for  Bobertson,  joining  Bob- 
ertson as  the  owner  of  the  equitable  interest,  the  legal  interest 
of  which  was  represented  by  Dibble,  as  trustee.  It  was  so 
brought,  adding,  as  plaintiffs,  Dibble,  as  trustee  for  the  three 
companies,  and  the  three  companies  themselves.  Such  addi- 
tion was  surplusage ;  but,  as  the  objection  thereto  was  not 
raised  untQ  the  hearing,  and  as,  by  the  paper  of  the  16th  of 
June,  1868,  the  title  to  the  claim  in  respect  to  the  alleged  in- 
fringements covered  by  such  admission,  was  transferred  by 
Bobertson  to  Dibble,  as  trustee  for  the  three  companies  and 
for  Bobertson,  and  as  the  bill  is  brought  in  the  name  of  such 
trustee  and  of  the  cestma  que  trust,  it  will  be  allowed  to  stand. 
The  defendant,  if  compelled  to  respond  in  this  suit  to  such 
plaintifEs,  in  respect  to  the  alleged  infringements  covered  by 
such  admission,  will  be  responding  to  every  person  who  can 
possibly  make  a  claim  against  him  in  respect  to  such  aUeged 
infringements.  The  suit,  being  for  an  account  of  profits,  is 
properly  brought  in  equity. 

The  license  of  the  20th  of  February,  1868,  can  apply  only 
to  machines  made  or  sold  by  the  licensees  after  that  date.  It, 
therefore,  has  no  application  to  the  alleged  infringements 
covered  by  the  admission  before  referred  to. 

The  next  question  is,  whether  the  "Florence  sewing 
machines,  like  exhibit  7,  with  the  braiding  attachment,  ex- 
hibit 8,  attached  to  the  foot  thereof,"  infringe  the  Bobertson 
patent.    It  is  claimed  by  the  plaintifis,  that  such  Florence 
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sewing  machine,  with  such  attachment,  infringes  the  first  and 
second  claims  of  snch  patent.  The  specification  of  the  patent 
states,  that  the  nature  of  the  invention  consists,  first,  in  com- 
bining a  braiding  gnide  with  a  sewing  machine ;  second,  in 
the  peculiar  form  of  said  gnide,  to  enable  the  operator  to 
keep  the  ornamental  stitching  always  in  the  centre  of  the 
braid,  in  turning  corners,  circles,  &c.  The  machine  is  de- 
scribed as  having  a  needle  holder,  and  a  needle,  and  a  foot  or 
pressure  for  stripping  the  doth  from  the  needle.  The  guide 
plate,  which  contains  the  guides  for  the  braid.  Is  attached  to 
the  table  of  the  machine  by  a  screw,  so  as  to  be  adjustable. 
It  has,  on  the  under  side  of  it,  two  cavities,  which  begin  at  the 
small  end  of  the  plate  and  branch  out  at  the  other  end  into 
six  small  grooves  or  guides  of  various  widths,  to  accommodate 
different  widths  of  braid.  The  guide  plate  is  made  long 
enough  to  nearly  or  quite  cover  the  needle  hole  in  the  table. 
To  enable  the  needle  to  pass  through,  a  notch  is  cut  in  the 
plate  in  the  centre  of  each  groove  or  guide.  The  braid 
is  passed  through  that  one  of  the  guides  which  is  nearest 
its  width,  and  the  guide  plate  is  then  adjusted,  so  that  the 
centre  of  the  guide  which  has  the  braid  in  it  shall  be  in  a 
line  with  the  path  of  the  needle,  and  the  guide  plate  is  then 
fastened  there  by  the  screw.  The  fabric  to  be  ornamented  is 
placed  under  the  foot  or  pressure,  the  machine  is  set  in  ope- 
ration, and,  as  the  fabric  is  fed,  the  braid,  being  fastened  to 
the  cloth  by  the  stitching,  is  drawn  through  the  guide.  The 
guides,  being  extended  past  the  centre  of  the  needle  hole, 
and  the  top  of  the  guide  being  cut  away  for  the  passage 
through  of  the  needle,  the  guides  hold  the  braid  in  position 
until  it  is  sewed  on  the  cloth.  The  specification  states,  that 
if  the  guide  plate  were  made  so  short  that  the  needle  would 
pass  without  such  cutting  away,  the  ornamental  stitching 
would  not  always  be  in  the  centre  of  the  braid  in  turning 
circles,  comers,  &c.,  but  that,  by  making  the  guides  in  the 
manner  shown,  the  stitching  is  always  in  the  centre ;  and 
that  the  top  of  the  guide  plate  is  bevelled  off  at  the  end 
nearest  the  needle,  to  avoid  the  sudden  change  in  the  position 
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of  the  doth.  Sy  the  patented  arrangement,  the  braid  is 
sewed  on  the  tinder  snrfSstee  of  the  cloth.  The  specification 
says,  that,  instead  of  the  movable  guide  plate,  an  adjustable 
goide  may  be  made  in  the  table,  '^  or  the  goide  may  be  ar- 
ranged in  connection  with  the  foot,  so  as  to  lay  the  braid  on 
the  upper  surface  of  the  cloth."  The  patentee  farther  says, 
in  his  specification:  "  I  do  not  mean  to  limit  myself  to  the 
precise  form  of  the  devices  herein  shown,  as  they  may  be 
varied  in  many  ways,  without  altering  the  nature  of  my  in- 
vention. Neitiber  do  I  mean  to  claim  broadly  a  guide  to  lay 
on  a  braid,  for  I  am  aware  that  a  device  called  a  braiding 
guide  has  long  been  used,  but  this  is  only  applicable  to  sew- 
ing binding  on  the  edge  of  a  piece  of  cloth  or  other  mate- 
rial,  whfle  my  device  can  be  used  on  any  part  of  the  fabric, 
producing  a  totally  different  effect,  one  being  simple  binding 
and  the  other  handsome  embroidery.  I  am  also  aware  that 
there  are  devices  in  use  for  laying  a  cord  between  two  thick- 
nesses of  material,  and  confining  the  cord  in  its  place  by 
stitching  the  material  together  on  both  sides  of  the  cord, 
forming  a  kind  of  raised  or  embossed  work.  This  I  do  not 
claim."  The  two  claims  alleged  to  have  been  infringed 
are  these:  ^^ First.  The  employment,  in  combination  with 
the  needle  of  a  sewing  machine,  of  a  plate,  K,  constructed 
and  operating  substantially  as  herein  shown  and  described, 
for  the  purpose  of  laying  and  holding  braid,  gimp,  or  other 
material,  upon  the  surface  of  the  fabric,  as  set  forth.  Second. 
The  arrangement  of  the  guides,  «,  e^  e^  to  extend  past  the  cen- 
tre and  on  each  side  of  the  needle  hole,  as  and  for  the  pur- 
pose herein  set  forth." 

The  braiding  attachment  in  the  defendant's  machine  is 
attached  to  what  is  called  in  the  Robertson  patent  the  foot  or 
pressure  for  stripping  the  doth  from  the  needle.  Such  braid- 
ing attachment  has  a  single  channel  for  the  passage  and 
guidance  of  the  braid,  covered  on  all  sides  except  where  the 
braid  enters  and  leaves  the  channel.  The  ends  of  the  chan- 
nel project,  on  each  side,  beyond  the  centre  of  the  needle 
hole. 
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I  think  that  the  first  claim  of  the  Kobertson  patent 
mufit  be  construed  as  claiming  the  employment,  in  combina- 
tion with  the  needle  of  a  sewing  machine,  of  a  separate  de- 
tachable plate,  constracted  and  operating  substantiallj  as 
shown  and  described  in  the  patent,  for  the  purpose  of  laying 
and  holding  braid,  gimp,  or  other  material,  upon  the  surface 
of  the  &bric,  as  set  forth,  as  contradistinguished  firom  the  em- 
ployment, in  such  combination,  of  a  guide  not  formed  in  a 
separate  detachable  plate.  This  separate  detachable  plate  is 
described  in  the  specification  as  constructed  with  grooves  or 
guides  of  various  widths,  to  accommodate  difierent  widths  of 
braid,  and  as  being  attached  to  the  table  of  the  machine. 
The  grooves  are  on  the  under  side  of  the  plate,  between  the 
upper  or  ungrooved  face  of  the  plate  and  the  surface  of  the 
table,  that  surface  alone  forming  the  bottom  of  the  grooves. 
The  cloth  passes  between  the  bottom  of  the  presser  foot  and 
the  upper  face  of  the  plate.  The  braid  issues  from  under  the 
plate,  and  passes  between  the  under  side  of  the  cloth  and 
the  surface  of  the  table,  and  is  sewed  to  the  under  side  of  the 
cloth,  out  of  view  of  the  eye  of  the  operator.  It  is  true,  that 
when  the  machine,  with  the  plate  attached,  is  in  operation  at 
any  given  time,  and  braid  of  a  given  width  is  being  sewed, 
but  one  groove  is  in  use  in  connection  with  the  needle,  and 
that  such  groove  and  the  needle  are  adequate  instrumentali- 
ties, in  connection  with  the  extension  of  the  sides  of  the 
grooves  past  the  centre  of  the  needle  hole,  to  sew  the  braid 
on  with  the  stitching  always  in  the  centre  of  the  width  6f  the 
braid.  It  is  also  true,  that  the  specification  says,  that,  instead 
of  the  movable  guide  plate,  an  adjustable  guide  may  be  made 
in  the  table,  or  the  guide  maybe  arranged  in  connection  with 
the  foot  or  pressure,  so  as  to  lay  the  braid  on  the  upper  sur- 
face of  the  cloth.  But  the  specification  does  not  show  how 
the  guide  is  to  be  arranged  in  connection  with  the  foot  or 
pressure.  The  6th  section  of  the  Act  of  July  4th,  1886,  (5 
U.  S,  Stat  at  Large^  H^O  requires,  that  an  inventor  shall,  in 
the  description  of  his  invention,  in  the  case  of  a  machine, 
fully  explain  the  several  modes  in  which  he  has  contemplated 
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the  applioation  of  the  principle  or  character  of  his  invention, 
by  which  it  may  be  distinguished  from  other  inventions,  and 
shall  particularly  specify  and  point  out  the  part,  improvement 
or  combination,  which  he  claims  as  his  own  invention  or  dis- 
covery. Instead  of  fully  explaining  the  mode  in  which  the 
separate  detachable  plate,  described  in  the  specification  and 
shown  in  the  drawings,  is  to  be  arranged  in  connection  with 
the  foot  or  pressure,  the  patentee  contents  himself  with  sug- 
gesting that  '^the  guide"  may  be  arranged  in  connection 
with  the  foot  or  pressure,  so  as  to  lay  the  braid  on  the  upper 
surface  of  the  doth.  Indeed,  it  is  not  clear,  from  the  specifi- 
cation, what  it  is  that  the  patentee  suggests  may  be  arranged 
in  connection  with  the  foot  or  pressure.  It  is  not  the  mova- 
ble guide  plate  that  is  to  be  arranged  in  connection  with  the 
foot  or  pressure,  because  he  says,  that,  ''  instead  of  the  mova- 
ble guide  plate,"  an  adjustable  guide  may  be  made  in  the 
table,  or  the  guide  may  be  arranged  in  connection  with  the 
foot  or  pressure.  Unless  it  is  the  movable  guide  plate  that  is 
to  be  arranged  in  connection  with  the  foot  or  pressure,  the 
first  claim  of  the  patent  does  not  cover  it,  for  that  is  confined 
to  the  combination  of  such  plate,  constructed  and  operating 
substantially  as  shown  in  the  patent,  with  the  needle ;  and,  if 
it  be  the  movable  guide  plate  that  is  to  be  so  arranged,  the 
specification  leaves  it  to  be  invented  how  such  arrangement 
is  to  be  made.  The  patentee  himself,  in  his  testimony,  shows 
that  he  did  not  contemplate  the  application  to  the  foot  or 
pressure,  of  the  movable  guide  plate  shown  in  his  patent. 
He  says,  that  it  is  an  object  to  have  the  foot  as  small  as  pos- 
sible, BO  that  it  will  not  cover  any  more  of  the  cloth  than 
necessary ;  and  that,  when  too  much  of  the  cloth  is  covered, 
the  operator  cannot  see  so  well  the  line  in  which  the  sewing 
is  to  be  done.  When  asked,  on  cross-examiuation,  whether 
it  would  not  be  a  decided  disadvantage,  to  have  the  foot  or 
pressure  made  with  an  attachment  for  braiding  containing  a 
set  of  channels  or  grooves  of  various  widths,  for  the  passage 
of  braid  of  like  various  widths,  he  replies,  that,  if  the  guide 
plate  is  beneath  the  material,  it  would  be  no  objection.   When 
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Airther  asked,  whether  it  would  not  be  objectionable  if  Buch 
attachment  were  adjusted  to  the  foot  or  pressure,  he  replies 
that  it  would  hide  the  work  somewhat  from  the  operator,  and 
that  he,  therefore,  applied  it  to  the  table  or  plate  of  the 
machine.  In  mj  judgment,  the  braiding  attachment  found 
in  the  defendant's  machine  does  not  employ  the  combination 
specified  in  the  first  claim  of  the  Kobertson  patent.  It  hfts 
no  plate  constructed  and  operating  substantiaUj  like  Bobert- 
son's  plate.  It  required  inyention  to  make  a  separate  de- 
tachable plate,  with  a  guide  for  braid,  available  and  useful 
when  attached  to  the  foot  or  pressure,  notwithstanding  all 
that  is  found  in  the  Kobertson  specification.  The  guides  of 
Bobertson  had  to  be  reduced  to  a  single  guide  closed  on  all 
sides  except  where  the  braid  enters  and  leaves  the  channel, 
and  the  plate  had  to  be  so  arranged  as  to  be  reduced  to  a  size 
that  could  be  conveniently  used  in  connection  with  a  small 
foot  or  pressure. 

On  the  construction  which  I  have  given  to  the  first  claim 
of  the  Bobertson  patent,  there  is  nothing  in  the  alleged  in- 
vention of  Thorp  that  interferes  with  that  claim,  on  the  ques- 
tion of  novelty,  as  Thorp  had  no  separate  detachable  plate. 

The  second  claim  of  Bobertson's  patent  is,  I  think,  in- 
fringed by  the  defendant,  and  is  not  anticipated  by  Thorp. 

There  must  be  a  decree  for  a  perpetual  injunction  and  an 
account,  in  respect  to  the  second  claim,  with  costs. 
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Orlando  B.  Potter  and  others 
Julius  E.  Braxtnsdorf  and  Henbt  "Weil.    In  Equity. 

The  great  featnro  of  the  invention  of  John  Bachelder,  embodied  in  the  reissoed 
patent  granted  to  him,  December  12th,  1865,  for  an  "improTement  in  sewing 
machines,*  was  the  prodnction  of  a  sewing  machine  in  which  the  cloth  to  be 
sewn  18  supported  horizontally  and  is  fed  throngh  the  machine  perpetually. 

The  sewing  machine  caOed  the  ^tna  machine  infringes  the  first,  second,  third, 
fonrth,  fifth,  sixth  and  eleventh  claims  of  that  patent,  and  those  claims  are  not 
invalid  for  want  of  novelty. 

The  original  patent  was  granted  to  Bachelder  May  8th,  1849.  It  was  reissued 
to  his  assignee  November  2d,  1868,  the  specification  of  such  reissue  being 
signed  by  the  assignee  and  not  by  Bachelder.  Such  reissue  was  not  assigned 
to  Bachelder.  The  original  patent  was,  on  his  application,  extended  to  him 
by  the  Commissioner  of  Patents,  the  certificate  of  extension  being  made  on  a 
copy  of  such  original,  because  of  the  loss  of  such  original,  and  not  on  the 
original  itself  or  on  such  reissue:  Held,  that  such  extension  was  valid. 

The  caae  of  FoUer  v.  BoHand,  (4  Blatehf.  G.  C,  R.,  206,)  cited  and  applied. 

(Before  Blatchvord,  J.,  Southern  District  of  New  York,  December  80th,  1869.) 

This  was  a  final  hearing,  on  pleadings  and  proofs,  of  a 
suit  in  equity  for  a  perpetual  injunction  and  an  account  of 
profits,  founded  on  the  alleged  infringement  of  letters  patent 
reissued  to  John  Bachelder  December  12th,  1865,  for  an 
"improvement  in  sewing  machines."  The  original  letters 
patent  were  granted  to  Bachelder,  as  inventor.  May  8th, 
1849,  for  fourteen  years.  Isaac  M.  Singer  and  Edward  Clark 
having  become  assignees  of  the  patent,  it  was  reissued  to 
them,  as  such  assignees,  November  2d,  1858,  the  specification 
of  such  reissue  being  signed  by  Singer  and  Clark  and  not  by 
Bachelder.  On  the  application  of  Bachelder,  made  after 
such  assignment  and  reissue,  the  original  patent  granted  to 
him  was  extended  for  seven  years  from  May  8th,  1868,  by 
the  Commissioner  of  Patents.  The  original  patent,  so  ex- 
tended, was  reissued  to  Bachelder  September  22d,  1863,  and 
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was  again  reissued  to  him,  as  before  stated^  December  12tli, 
1865. 

Edwin  W.  SUmghton  and  George  Qiffordy  for  the  plaint- 
iffs. 

A.  C.  Washburn  and  Cha/rlee  A.  Durgm  for  the  defend- 
ants. 

Blatohfobd^  J.  The  specification  of  the  reissued  patent 
x>n  which  this  suit  is  brought  states:  ^'In  sewing  machines 
operated  wil;h  an  eye-pointed  needle  and  sewing  with  a  con- 
tinuous thread  or  threads,  known  to  me  prior  to  my  inven- 
tion, important  defects  existed,  which  operated  as  serious  lim- 
itations* to  their  usefulness  and  prevented  their  adoption  to 
the  extent  their  other  merits  demanded.  In  such  prior 
machines,  th^  material  to  be  sewed  was  held  vertically,  by 
suspending  it  from  points  projecting  from  a  plate  technically 
called  a  bastw  plate,  or  in  clamps,  the  body  of  the  material 
hanging  below  and  from  such  plate  or  clamps,  and  being 
moved  through  the  machine,  or  fed  to  the  sewing  mechanism, 
while  hanging  in  such  vertical  position.  This  method  of 
holding  and  feeding  the  material  required  that  it  should  be 
placed  upon  the  points  of  the  baster  plate,  or  within  the  jaws 
of  the  clamps,  by  an  operator,  who,  while  using  his  hands  for 
this  purpose,  could  not  at  the  same  time  properly  attend  to 
the  sewing.  It  also  threw  the  whole  weight  of  the  material 
upon  that  part  of  it  which  was  held  upon  the  points  or  in  the 
clamps.  Moreover,  it  was  not  well  adapted  for  crooked  or 
irregularly  curved  seams,  and  did  not  allow  the  operator  con- 
veniently to  examine  or  inspect  the  stitches  while  the  seam 
was  being  made,  nor  did  it  leave  the  material  free  to  be  di- 
rected by  the  operator  conveniently  during  its  passage  to  the 
needle,  while  the  machine  was  in  operation,  but  was  appli- 
cable only  to  such  seams  and  parts  of  garments  as  could  be 
thus  adjusted  upon  and  suspended  from  the  baster  plate,  or  in 
clamps,  and  required  so  much  time  and  labor  in  adjusting 
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even  such  seams  to  the  plate  or  clamps,  that  it  was  of  limited 
utility  in  the  branches  of  manufacture  to  which  the  sewing  i 
machine  was  otherwise  applicable,  or  for  domestic  nse.  The 
object  of  my  invention  is,  to  hold  and  feed  the  material  past  ' 
the  needle,  horizontally  instead  of  vertically,  in  such  manner 
that  the  operator  is  not  required  to  use  his  hands  to  hold  the 
material  vertically  and  apply  it  to  the  points  or  jaws  of  the 
feed,  and,  consequently,  that  he  may  inspect,  guide,  and  give 
direction  to  the  seam,  during  the  continuous  action  of  the 
machine.  My  invention  is  to  be  found,  therefore,  in  the 
combination  of  mechanisms  for  supporting  the  cloth,  hold- 
ing it,  and  moving  it  past  the  needle  with  a  regular  inter- 
mittent action,  with  each  other,  and  with  the  sewing  ma- 
chanism  and  other  essential  parts  of  the  sewing  machine. 
The  leading  members  of  these  combinations  are  :  First.  A 
device  which  advances  the  material  regularly  and  horizontally, 
by  an  intermittent  motion,  over  and  upon  the  horizontally  * 
holding  surface  through  which  the  needle  acts,  and  over  and 
upon  the  supporting  bed  by  which  the  material  is  supported, 
and  delivers  it  automatically,  without  requiring  the  sewing  to 
be  stopped  for  the  purpose  of  attaching  fresh  portions  of  the 
material  to  the  feeding  instrument.  This  advancing  device  is 
hereinafter  termed  a  perpetual  feed.  Second.  A  holding  sur- 
fiice,  upon  which  the  material  immediately  about  the  needle 
rests,  and  is  borne  up  horizontally  under  the  thrust  of  the 
needle.  Third.  A  receiving  plate,  so  arranged  with  reference 
to  the  feed,  as  to  receive  and  support  the  material  in  its  pas- 
sage from  the  feed.  Fowrth.  A  yielding  pressure  holder, 
which  rests  upon  the  upper  surface  of  the  material,  near  the 
needle,  and  adapts  itself  to  the  varieties  in  the  thickness  of 
the  material,  and  holds  it  to  the  supporting  bed.  Fifth.  A 
supporting  bed,  provided  with  a  throat  for  the  passage  of  the 
needle.  This  supporting  bed  includes,  as  one  of  its  parts, 
what  is  elsewhere  termed,  in  this  specification,  the  ^^  holding 
suT&ce,''  and  the  term  "  supporting  bed  "  is  to  be  so  under- 
stood wherever  it  is  hereinafter  used.  Upon  this  bed  the  ma 
terial  to  be  sewed  rests,  and  is  supported  against  the  force  of 
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gravity,  the  horizontality  of  this  bed  enabling  it  to  support 
the  material  while  it  is  in  the  machine.  For  greater  clear- 
ness and  certainty,  I  will  here  state  the  functions  and  mode  of 
operation  of  each  of  these  parts.  The  device  termed  the  per- 
petual feed  takes  hold  of  and  moves  forward  the  material  hori- 
zontally and  regularly,  by  an  intermittent  motion,  upon  and 
over  the  horizontally  holding  surface  through  which  the 
needle  acts,  and  upon  the  horizontally  supporting  bed  upon 
which  the  material  rests,  and  under  the  yielding  pressure 
holder,  and  delivers  it  upon  the  receiving  plate,  which  is 
placed  behind  the  feed  to  receive  it,  taking  hold  of  a  fresh 
portion  of  the  material,  and  delivering  an  equal  portion,  at 
each  stitch.  This  feed  thus  takes  hold  of  the  material,  moves 
it  forward  upon  the  horizontal  supporting  bed  over  the  hori- 
zontally holding  surface,  and  delivers  it  perpetually  upon  the 
receiving  plate,  so  that  any  length  of  seam  desired  may  be  fed 
through  and  delivered  during  the  continuous  action  of  the  ma- 
chine. Although  I  have  used  an  endless  apron,  furnished 
with  points,  as  my  perpetual  feed,  I  do  not  intend  to  limit 
myself  to  the  use  of  such  an  apron,  as  a  revolving  circular 
table  or  a  cylinder  may  be  substituted  therefor,  the  points  be- 
ing inserted  in,  or  made  to  project  from,  the  curved  surface  of 
either  of  them.  The  horizontally  holding  surface  upon  which 
the  material  immediately  about  the  needle  is  supported,  is  so 
constructed  and  arranged  with  reference  to  the  feed  and 
needle,  that  it  performs  the  office  of  supporting,  horizontally, 
each  portion  of  the  material  successively,  in  the  line  of  the 
seam,  against  the  thrust  of  the  needle,  firmly,  in  its  normal, 
and  undistorted  condition,  so  that  the  stitches,  when  set,  shall 
be  regular  and  uniform.  Each  portion  of  the  material  in 
which  stitches  are  to  be  set  throughout  the  line  of  the  seam, 
is  moved  by  the  feed,  stitch  by  stitch,  horizontally,  under  the 
needle,  and  over  and  upon  this  horizontally  holding  surface, 
where  it  is  held  during  the  passage  of  the  needle,  or  while  the 
stitch  is  being  made.  The  receiving  plate  is  so  constructed 
and  arranged,  with  reference  to  the  feed,  that  it  performs  the 
office  of  receiving  the  material  from  the  feeding  instrument, 
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and  Biipporting  it  in  its  passage  from  the  machiiie,  thus  insur- 
ing the  free  delivery  and  passage  of  the  material  from  the  ma- 
chine, dnring  it^  operation  in  sewing  a  seam,  without  entan- 
glement with  other  members  of  the  machine.  The  form  and 
size  of  this  receiving  plate  are  mere  matters  of  expediency,  so 
long  as  it  retains  and  performs  its  functions,  as  herein  de- 
scribed. The  supporting  bed  holds  up  the  material  by  simply 
supporting  it  against  the  force  of  gravity,  without  requiring 
the  attachment  of  the  material  to  it,  and,  at  the  same  time,  by 
its  throat,  permits  the  needle  to  pierce  it,  and  protrude  the 
loop  of  needle-thread  through  it.  It  so  holds  it  up  while  the 
feed  is  moving  it  forward,  and  the  needle  is  piercing  it,  the 
material  resting  upon  the  bed  while  under  the  action  of  the 
needle.  The  yielding  pressure  holder  rests  upon  the  upper 
surface  of  the  material,  near  the  needle,  and  holds  it,  by  a 
yielding  pressure,  to  the  supporting  bed  upon  which  it  rests. 
This  holder  is  so  hung  or  mounted,  that  it  may  be 
readily  raised  by  the  operator,  to  place  the  mate- 
rial in,  or  remove  it  from,  the  machine,  and  it  will 
rise  and  descend  during  the  operation  of  the  machine,  and 
accommodate  itself  to  the  varying  thickness  and  inequalities 
of  the  material  or  garment  being  sewed,  while  it  maintains  a 
constant  pressure  upon  the  material  throughout  the  whole 
length  of  the  seam.  The  combination  of  these  supporting, 
holding  and  feeding  mechanisms  I  believe  to  be  new.  It  holds 
and  feeds  the  material  upon  a  supporting  bed  or  surface,  on 
which  it  rests  of  its  own  gravity,  under  convenient  inspection, 
direction,  and  control  of  the  operator,  and  thus  saves  the  time 
and  labor  heretofore  required  in  supporting  or  hanging  up  the 
material  upon  the  points  of  a  baster  plate  or  in  clamps.  It 
also  so  holds  and  feeds  the  material,  that  seams  of  indefinite 
length  may  be  made,  and  piece  after  piece  be  sewed  during 
the  continuous  action  of  the  machine,  and  thus  saves  the  time 
and  trouble  heretofore  required  to  attach  the  material  by  hand 
to  the  feed  before  it  was  sewed,  and  to  detach  it  therefrom  by 
hand  after  it  was  sewed.  The  sewing  mechanism  with  which 
I  have  combined  my  improvements  in  my  machine  herein  re- 
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presented,  is  the  same  employed  in  the  machine  said  to  have 
been  invented  by  Charles  Morey  and  Joseph  B.  Johnson.  It 
is  one  of  the  well-known  sewing  mechanisms  to  which  my  im- 
provements are  applicable,  or  with  which  they  may  be  nsed. 
The  mechanism  by  which  the  stitches  are  made,  forms,  of  it* 
self,  no  part  of  my  invention,  and  any  other  sewing  mechanism 
can  be  employed  instead  of  the  one  employed  by  me,  which 
parties  employing  my  invention  may  prefer,  so  long  as  said 
sewing  mechanism  makes  the  stitches  in  proper  time  and  order, 
in  combination  with  my  improvements.  The  reciprocating 
eye-pointed  needle  employed  by  me  is  well  known  in  its  func- 
tions and  mode  of  operation,  which  are  essentially  the  same  in 
my  machine  as  in  other  sewing  machines.  I  have  represented, 
in  the  drawings,  other  parts  which  are  found  in  previous  sew- 
ing machines,  but  to  these  I  make  no  claim." 

In  the  machine,  as  described  in  the  specification,  the  hold- 
ing surface  is  pierced  with  a  throat,  to  permit  the  needle  to 
pass  downward.  The  throat  is  slightly  larger  than  the 
needle,  so  that  the  latter  can  carry  the  thread  freely  through 
it,  but  it  is  too  small  to  permit  the  passage  of  the  material. 
The  needle  moves  in  a  vertical  plane,  and  descends,  at  each 
stitch,  from  above  the  holding  surface,  carrying,  in  its  eye,  a 
loop  of  thread  through  the  material,  and  through  the  throat 
provided  in  the  holding  surface,  and  below  such  holding  sur- 
face. This  needle  is  attached  to  a  needle-carrier,  which  has  a 
reciprocating  movement  imparted  to  it.  The  perpetual  feed 
consists  of  a  belt  of  leather,  supported  by  and  running  around 
three  or  any  other  suitable  number  of  cylinders,  and  having  a 
series  of  points  fixed  in  and  projecting  from  its  upper  surface, 
near  the  needle,  at  such  distances  apart  as  occasion  may  re- 
quire. This  belt  moves  intermittently,  after  each  withdrawal 
of  the  needle,  through  just  the  distance  necessary  to  space  the 
next  stitch.  The  yielding  pressure  holder  lies  upon  the  surface 
of  this  feed  or  belt.  It  is  a  heavy  roller,  free  to  revolve,  and 
so  hung  by  links,  that  it  will  approach  to  and  recede  from  the 
belt,  so  as  to  accommodate  itself  to  the  varying  thicknesses  of 
the    material,  and    maintain    a    constant    pressure  thereon 
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tbrongbout  the  whole  length  of  the  seam.  The  receiving  plate 
is  of  Buch  width  and  size  as  occasion  may  require.  One  end 
of  it  is  brought  in  close  contact  with  the  surface  of  the  feed, 
in  such  manner  as  to  cause  the  material,  when  it  is  carried  to 
it  by  the  feed,  to  be  delivered  upon  and  over  said  plate,  and 
from  the  points  and  feed.  The  upper  surface  of  the  belt,  the 
holding  surface  and  the  receiving  plate,  constitute  together  a 
supporting  bed,  which  supports  the  material  horizontallj  in 
the  machine  against  the  force  of  gravity,  while  permitting  the 
passage  of  the  needle  through  it;  and  upon  this  bed  the  ma- 
terial  rests  while  the  needle  is  acting  upon  it,  while  passing 
through  the  machine,  and  while  being  delivered  therefrom. 
Connected  with  the  specification  are  five  figures  of  drawings 
representing,  severally,  different  views  of  the  machine — a  top 
view ;  a  front  elevation ;  a  vertical,  central  and  horizontal  sec- 
tion ;  a  transverse  vertical  section,  taken  through  the  middle 
of  the  continuous  feeding  belt;  and  another  vertical  and 
transverse  section.  Appropriate  machinery  is  described  for 
imparting  a  reciprocating  movement  to  the  needle-carrier,  and 
for  moving  the  feeding  belt  intermittently,  and  the  other  parts 
of  the  machine  and  their  action  are  appropriately  described. 
In  the  operation  of  the  machine,  the  material  or  garment  is 
laid  upon  the  perpetual  feed  belt  and  the  holding  surface,  the 
portion  where  the  stitch  is  being  made  resting  smoothly  upon 
the  horizontally  holding  surface,  over  the  throat  for  the  pas- 
sage of  the  needle,  the  portion  beyond  where  the  stitch 
is  being  made,  if  any,  being  upon  the  belt  past  the 
needle,  and  upon  or  towards  the  receiving  plate,  and 
the  remainder  lying  in  front  of  the  needle  upon  the 
belt.  The  yielding  pressure  holder  or  roller  is  permitted 
to  bear  upon  the  material  or  garment,  holding  it  down 
to  the  feed  and  upon  the  supporting  bed.  The  hands  of  the 
operator  rest  upon  the  material  or  garment  before  the  needle, 
directing  it  in  its  passage  to  the  needle.  The  feed  moves  the 
material  or  garment  in  the  line  of  the  seam  regularly  and  in- 
termittently, stitch  by  stitch,  horizontally,  over  and  upon  the 
holding  surface  and  supporting  bed,  and  delivers  it  to  or  upon 
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the  receiving  and  supporting  plate,  taking  hold  of  a  fresh  por- 
tion, and  feeding  and  delivering  an  equal  portion,  at  each 
stitch,  automatically.  The  holding  surface  holds  or  bears  up 
each  successive  portion  of  the  material,  throughout  the  length 
of  the  seam,  firmly,  in  its  normal  or  undisturbed  condition, 
against  the  thrust  of  the  needle,  as  the  same  is  moved  over  it 
by  the  feed.  The  receiving  plate  receives  the  material  from 
the  feed,  and  supports  it'  when  discharged,  preventing  it  from 
being  entangled  in  the  machine,  and  ensuring  its  free  delivery 
during  the  operation  of  the  machine,  as  fast  as  sewed.  The 
yielding  pressure  holder  bears  upon  the  upper  surface  of  the 
material  near  the  needle,  and  maintains  a  constant  yielding 
pressure  thereon,  throughout  the  whole  length  of  the  seam, 
holding  it  to  the  bed  on  which  it  rests  and  to  the  feed,  and 
rising  and  descending  to  accommodate  itself  to  all  the  cross 
seams,  inequalities,  and  varying  thicknesses  of  the  material. 
The  material  rests,  during  its  entire  passage  through  the  ma- 
chine and  delivery  therefrom,  of  its  own  weight,  upon  a  sup- 
porting bed,  as  cloth  rests  upon  a  table,  under  the  control  and 
convenient  inspection  of  the  operator.  Seams  of  indefinite 
length,  or  piece  after  piece,  can  be  fed  through,  sewed,  and  dis- 
charged perpetually,  during  the  continuous,  uninterrupted, 
progressive  action  of  the  machine. 

As  shown  by  the  evidence,  the  great  feature  of  the  inven- 
tion of  Bachelder,  was  the  production  of  a  sewing  machine 
in  which  the  cloth  to  be  sewn  is  supported  horizontally,  and 
is  fed  through  the  machine  perpetually.  His  machine  was  the 
first  sewing  machine  in  which  the  cloth  was  supported  hori- 
zontally and  advanced  by  an  automatic  feed  of  any  kind.  It 
is  scarcely  possible  to  estimate  sufficiently  the  importance  of 
such  an  invention,  in  the  art  of  sewing  by  machinery. 

The  reissued  patent  sued  on  contains  fourteen  claims.  The 
bill  alleges  that  the  first,  second,  third,  fourth,  fifth,  sixth,  and 
eleventh  claims  are  infringed  by  the  defendants.  Those  claims 
are  to  the  following  several  combinations:  (1.)  ^^  In  combina- 
tion, the  supporting  bed  which  supports  the  material  horizon- 
tally in  the  machine,  and  is  provided  with  a  throat  for  the  pas- 
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8age  of  the  needle,  and  the  constant  yielding  pressure  holder, 
each  having  the  functions  and  mode  of  operation  hereinbefore 
specified."  (2.)  "In  combination,  the  supporting  bed,  the 
constant  yielding  pressure  holder,  and  the  reciprocating  eye-" 
pointed  needle,  each  having  the  functions  and  mode  of  opera- 
tion hereinbefore  specified."  (3.)  "  In  combination,  the  sup- 
porting bed,  the  constant  yielding  pressure  holder,  and  the  re- 
ciprocating needle  carrier,  each  having  the  ftmctions  and  mode 
of  operation  hereinbefore  specified."  (4.)  "  In  combination, 
the  supporting  bed,  the  yielding  pressure  holder,  the  recipro- 
cating eye-pointed  needle,  and  the  perpetual  feed  which  moves 
the  material  horizontally  under  and  past  the  needle,  while  it 
is  supported  by  the  supporting  bed,  each  having  the  functions 
and  mode  of  operation  hereinbefore  specified."  (5.)  "  In  com- 
bination, the  supporting  bed,  the  yielding  pressure  holder,  the 
reciprocating  needle  carrier,  and  the  perpetual  feed,  which 
moves  the  material  horizontally  upon  and  over  the  supporting 
bed,  each  having  the  functions  and  mode  of  operation  herein- 
before specified."  (6.)  "  In  combination,  the  holding  surface 
which  supports  the  material  immediately  about  the  needle, 
horizontally,  under  the  thrust  of  the  needle,  and  the  perpetual 
feed  which  moves  the  material  horizontally,  under  and  past 
the  needle,  upon  and  over  such  holding  surface,  each  having 
the  functions  and  mode  of  operation  hereinbefore  specified." 
(11.)  **  In  combination,  the  horizontally  holding  surface  im- 
mediately about  the  needle,  the  perpetual  feed,  the  yielding 
pressure  holder,  and  the  recriprocating  needle  carrier,  each 
having  the  functions  and  mode  of  operation  hereinbefore  speci- 
fied." 

The  machine  of  the  defendants  is  called  the  ^tna  machine. 
It  is  a  shuttle  machine,  having  a  reciprocating  eye^pointed 
needle  and  needle  carrier,  moving  substantially  in  vertical 
planes,  a  yielding  pressure  holder,  a  perpetual  feed,  a  holding 
surface,  provided  with  a  throat  for  the  passage  of  the  needle, 
and  a  table,  a  part  of  which  receives  and  aids  in  supporting 
the  material  or  garment.  The  perpetual  feeding  device  in  it 
18  a  short  cylinder,  arranged  upon  a  horizontal  axis,  and  caused 
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to  move  intermittently.  This  cylinder  is  so  arranged  that  the 
cloth  lies  horizontally  upon  it,  and  is  partially  supported  by 
it.  The  cylinder  is  immediately  in  front  of  the  needle,  and 
of  the  horizontal  holding  surface,  and  causes  the  material  to 
be  fed  perpetually,  so  that  a  seam  of  any  length  can  be  sewn, 
without  removal  or  replacement  of  parts  of  the  machine, 
and  delivers  the  cloth,  with  a  seam  sewn  in  it,  upon  the  receiv- 
ing plate.  The  cylinder  is  provided  with  a  roughened  surface, 
instead  of  pins.  In  all  particulars  respecting  its  construction, 
arrangement,  and  mode  of  operation,  except  in  regard  to  such 
pins,  it  is  identical  with  the  perpetual  feeding  device  of  Bach- 
elder.  By  reason  of  its  having  a  roughened  surface,  instead 
of  pins,  seams  of  any  desired  curvature  can  be  sewn  upon  the  ma- 
chine, and  the  operator  is  relieved  from  the  necessity  of  impaling 
the  cloth  upon  the  pins,  or  so  directing  the  cloth  that  the  pins 
will,  in  their  revolutions,  enter  it.  In  this  respect,  the  ^tna 
machine  is  a  great  improvement  upon  Bachelder's,  but,  never- 
theless, it  embodies  Bachelder's  invention.  A  part  of  the 
table  or  platform  in  the  JBtna  machine  occupies  the  same  po- 
sition, with  regard  to  the  feeding  cylinder,  that  the  receiving 
plate  in  Bachelder's  machine  does  with  regard  to  the  feeding 
belt,  and  receives  and  aids  in  supporting  the  cloth,  as*  it  is 
delivered  by  the  feeding  cylinder.  This  part  of  the  table  is, 
in  construction,  arrangement,  and  combination  with  the  feed- 
ing device,  the  same  as  Bachelder's  receiving  plate.  There  is, 
in  the  ^tna  machine,  behind  the  feeding  cylinder,  and  about 
level  with  its  upper  surface,  a  piece  of  iron,  with  a  horizontal 
surface,  provided  with  a  throat  for  the  passage  of  the  needle. 
This  piece  of  iron  is,  in  construction,  operation,  and  arrange- 
ment, with  reference  to  the  needle,  the  working  surface  of  the 
feeding  cylinder,  and  that  portion  of  the  table  which  consti- 
tutes a  receiving  plate,  identical  with  Bachelder's  horizontal 
holding  surface.  The  working  surface  of  the  feeding  cylin- 
der, that  portion  of  the  table  which  constitutes  a  receiving 
plate,  and  the  horizontal  holding  surface,  have,  in  the  JStna 
machine,  the  same  relative  arrangement,  and  co-operate  in 
supporting  the  cloth  horizontally  in  the  same  way,  as  the 
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same  parts  in  Bachelder's  machine,  and  are,  therefore,  the 
supporting  bed  of  Bachelder's  machine.  The  fact  that  there 
are,  in  the  u£tna  machine,  additional  parts,  which  support 
the  cloth,  does  not  alter  the  character  or  mode  of  operation  of 
any  or  all  of  the  other  parts.  There  is,  in  the  ^tna  machine, 
a  yielding  pressure  holder,  consisting  of  a  carved  foot,  pressed 
by  a  spring,  so  as  to  bear  upon  the  cloth.  Though  differing 
formally,  in  construction,  from  the  pressure  holder  in  Bachel- 
der's machine,  it  is  combined  in  the  same  way  with  the  sur- 
face of  the  perpetual  feeding  device,  and  has  the  same  mode 
of  operation.  It  is  free  to  rise  and  fall,  and  is  the  equivalent 
of  Bachelder's  roller.  The  fact  that,  in  addition  to  perform- 
ing the  same  duties  as  Bachelder's  roller,  it  also  acts  as  a 
needle  stripper,  does'  not  make  it  any  the  less  the  equivalent 
of  Bachelder's  roller,  in  respect  to  the  duties  performed  in 
common  by  both.  The  ^tna  machine  has  an  eye-pointed 
needle,  reciprocating  in  substantially  a  vertical  plane,  and 
combined  with  the  other  parts  of  the  machine,  in  the  same 
way  that  the  eye-pointed  needle,  in  Bachelder's  machine, 
is  combined  with  the  corresponding  parts  of  that  machine. 
The  ^tna  machine  has,  also,  a  reciprocating  npedle  carrier, 
identical  with  the  one  in  Bachelder's  machine,  and  perform- 
ing the  same  operation  in  combination  with  the  parts  with 
which  it  is  combined. 

This  statement  of  the  construction  and  arrangement  of  the 
^tna  machine  and  of  the  points  of  resemblance  and  of  differ- 
ence between  it  and  the  Bachelder  machine,  shows  that,  be- 
yond any  doubt,  the  JStna  machine  infringes  upon  each  one 
of  the  seven  claims  of  the  Bachelder  patent,  alleged  in  the  bill 
to  be  infringed. 

Nothing  is  shown  to  affect  the  novelty  of  the  said  seven 
claims.  The  invention  of  Jotham  S.  Conant  was  subsequent 
in  date  to  that  of  Bachelder,  and  was  so  conceded  to  be  by  the 
counsel  for  the  defendants  on  the  hearing. 

The  answer  sets  up,  as  a  defence,  that  Singer  and  Clark, 
while  owners  of  the  original  patent  by  assignment,  surren- 
dered it  and  obtained  a  reissue  thereof  on  the  2d  of  November, 
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1858 ;  that  such  reissued  patent  was  not  assigned  to  Bachelder 
prior  to  the  granting  of  the  extension,  and  was  in  force  when 
such  extension  was  gr&nted  ;  that  the  certificate  of  extension 
was  made  npon  a  copy  of  the  original  patent,  and  not  npon 
the  original  patent  itself  or  npon  such  reissued  patent ;  and 
that  such  extension  and  the  subsequent  reissues  of  the  patent 
were  without  authority  of  law,  and  are  null  and  void.  Bach- 
elder having  assigned  the  original  patent  to  Singer  and  Clark, 
it  was  surrendered  by  them,  and  a  reissue  of  it  was  granted  to 
them  November  2d,  1858,  on  an  amended  specification  signed 
by  Singer  and  Clark  and  not  signed  by  Bachelder.  Bachelder 
petitioned  for  the  extension  of  the  original  patent.  The  cer- 
tificate of  extension  made  by  the  Commissioner  of  Patents  is 
dated  on  the  21st  of  April,  1863,  and  certifies  that  the  original 
patent  is  extended  for  the  term  of  seven  years  from  the  8th  of 
May,  1863,  and  orders  that,  as  it  appears  that  the  original 
patent  has  been  lost  and  cannot  be  produced,  the  certificate  of 
extension  be  entered  on  a  certified  copy  thereof.  On  this  state 
of  facts,  it  is  contended  on  the  part  of  the  defendants,  that,  as 
the  original  patent  was  surrendered  on  the  2d  of  November, 
1858,  and  was  not  in  existence  thereafter,  and  as  only  the  re- 
issue of  that  date  was  in  existence  thereafter  down  to  and 
until  after  the  8th  of  May,  1863,  the  extension  was  an  exten- 
sion of  a  patent  not  in  existence,  and  was  made  after  the  term 
of  the  original  patent  had  expired  by  such  surrender,  and, 
therefore,  in  violation  of  the  provision  of  the  18th  section  of 
Act  of  July  4th,  1836,  (5  U.  S.  Stat,  at  Large,  125,)  which 
provides,  that  ^^  no  extension  of  a  patent  shall  be  granted  after 
the  expiration  of  the  term  for  which  it  was  originally  issued ;" 
and  that,  consequently,  the  extension  is  null  and  void.  The 
view  urged  is,  that  such  surrender  extinguished  the  original 
patent  so  completely  that  any  rights  which,  under  the  said 
18th  section,  Bachelder  had,  after  such  surrender,  to  apply  for 
and  obtain  an  extension,  could  be  exercised  by  him  only  to 
obtain  an  extension  of  the  reissue  to  Singer  and  Clark,  and 
must  be  asserted  by  him  only  under  and  in  respect  to  such  re- 
issue.   These  views  cannot  be  maintained.     The  question  is 
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disposed  of  by  the  decision  in  the  case  of  Potter  v.  HMcmdj 
(4  Blatchf.  a  C.  H.j  206,)  raade  by  Mr.  Justice  Nelson  and 
Judge  Ingersoll,  in  1858.  The  Court  say :  "  We  adopt  the 
rule  laid  down  by  Judge  Story,  in  the  case  of  Woodwcrih  v. 
SUme^  (3  Sbory^  749,)  that  it  is  not  in  the  power  of  the  pat- 
entee, by  a  surrender  of  his  patent,  to  aflfect,  without  their 
consent,  the  rights  of  third  persons,  to  whom  he  had  pre- 
Tiously  passed  his  interest  in  the  whole  or  a  part  of  the  patent. 
This  consent  may  be  manifested,  either  by  joining  in  the  sur- 
render with  the  patentee,  or  by  previously  authorizing  it,  or 
by  subsequently  ratifying  or  approving  it.  To  take  advantage 
and  benefit  of  it,  would  be  a  ratification.  When  such  consent 
is  given,  the  rights  of  the  party  so  consenting,  in  and  to  the  old 
patent,  are  forever  gone."  Again,  the  Court  say :  "  To  deter- 
mine, then,  the  question,  whether  the  rights  of  a  third  person 
to  whom  a  patentee  has  previously  passed  his  interest  in  a 
part  of  a  patent,  can  be  aflfected,  without  his  consent,  by  the 
surrender  of  the  old  patent  by  the  patentee  alone,  and  the 
taking  of  a  reissued  one,  it  is  necessary  to  determine  whether, 
after  such  surrender  and  reissue,  (both  the  surrender  and  the 
reissue  being  valid,)  such  third  person  has  the  same  rights 
under  the  old  patent,  if  he  chooses  not  to  take  advantage  of  the 
surrender  and  the  reissue,  that  he  had  to  that  patent  before  such 
surrender  and  reissue.  If  he  has,  then  it  will  follow,  that,  by  the 
surrender  and  the  reissue,  his  rights  have  not  been  injuriously 
aflfected,  and,  consequently,  that  there  can  be  no  valid  objec- 
tion to  the  same."  Still  further,  they  say :  "  It  is  objected, 
that,  if  the  person  to  whom  the  patentee  has  passed  his  interest 
in  a  part  of  the  patent,  can  hold  the  right  so  passed,  under 
such  patent,  after  the  same  has  been  surrendered  by  the 
patentee  and  a  reissued  one  obtained,  and  if  the  patentee  can, 
at  the  same  time,  hold  the  rights  not  so  passed  to  such  person 
under  and  by  virtue  of  the  reissued  patent,  one  right  to  an 
invention  may  exist  in  one  person,  in  one  part  of  the  United 
States,  and  a  different  right  to  the  same  invention  may  exist 
in  another  person,  in  a  different  part  of  the  United  States, 
the  one  right  evidenced  by  one  patent,  with  the  transfer  of 
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the  right  therein,  and  the  other  right  evidenced  by  another 
patent ;  that  there  wonld  be  two  or  more  patents  to  secure 
the  different  rights  which  different  persons  might  have  to 
one  whole  invention ;  and  that  this  wonld  not  be  in  accord- 
ance with  the  patent  laws  of  the  United  States,  but  directly 
opposed  to  the  same,  because  such  laws  authorize  only  one 
patent  for  one  whole  invention.    The  object  of  a  patent  is, 
to  secure  rights  to  an  invention  throughout  the  whole  of  the 
United  States.    We  can  discover  no  good  reason  why  a  por« 
tiori,  or  the  whole,  of  the  invention,  for  a  particular  portion 
of  the  United  States,  may  not  be  secured  by  one  patent,  and 
the  remaining  portion  of  the  invention,  for  the  residue  of  the 
United  States,  be  secured  by  another  patent.     These  two 
patents  would,  in  effect,  constitute  together  but  one  patent 
for  the  whole  invention,  for  the  whole  United  States."     These 
principles  and  views  apply,  with  especial  force,  to  the  case  in 
hand.    Where  a  patentee,  having  secured  his  invention  by  a 
patent  with  a  specification  in  such  form  as  he  regards  to  be 
most  proper,  assigns  the  entire  patent  for  the  original  term 
only,  reserving  his  right,  under  the  18th  section  of  the  Act  of 
1836,  to  apply  for  and  obtain  an  extension,  it  ought  not  to  be, 
and  it  is  not,  in  the  power  of  the  assignee,  by  surrendering 
the  patent  and  obtaining  a  reissue  of  it,  on  a  specification  not 
signed,  assented  to,  or  adopted  by  the  patentee,  and  which 
perhaps  the  patentee  may  regard  as  rendering  the  reissued 
patent  invalid,  or  as  securing,  by  new  and  different  claims, 
rights  of  little  value,  to  affsct,  without  his  consent,  the  statu- 
tory right  conferred  on  the  patentee  to  apply  for  and  obtain 
an  extension  of  the  only  patent  which  he  has  ever  adopted  or 
assented    to.      The  point  taken    that    such   right    is  thus 
affected,  is    not  made    with    any  grace,  nor  is  it  entitled 
to     any    favor.       It   is    not    made    in    the    interest    of 
the  assignees,  Singer    and   Clark,  who    obtained    the    re- 
issue.   They  have  no   interest   whatever  in    the   extended 
term.    Their  rights  expired  with  the  first  term.     The  point 
is  taken  in  the  interest  of  infringers,  to  whom  it  must  be  a 
matter  of  indifference  whether  the  certificate  of  extension 
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was  made  on  the  original  patent,  or  on  the  reissue  granted  to 
Singer  and  Clark.    As  Bachelder  did  not  choose  to  take  ad- 
vantage of  the  surrender  and  reissue,  or  to  ratify  and  adopt 
them,  he  had,  after  such  surrender  and  reissue,  the  same 
rights,  in  respect  to  obtaining  an  extension  or  prolongation  of 
the  original  term  of  fd^orteen  years,  under  the  original  pa- 
tent, that  he  had  before  such  surrender  and  reissue.    The 
fSsust  that  his  assignment  to  Singer  and  Clark  was  of  the 
whole  original  patent,  and  not  of  an  undivided  part  thereof, 
or  of  his  interest  in  the  same  within  and  throughout  a  speci- 
fied part  of  the  United  States,  can  make  no  difference.    He 
still  retained  his  right  to  apply  for  an  extension  of  the  origi- 
nal patent,  as  fully  as  he  would  have  done  if  he  had  conveyed 
away  less  than  the  whole  of  his  interest  in  the  original  term. 
The  extended  term  did  not  come  into  being  until  the  term 
granted  by  the  reissue  expired,  so  that  the  apparent  objection 
does  not  obtain  that  there  were  two  patents  in  existence  at 
the  same  time  for  one  and  the  same  invention.     The  inhibi- 
tion, in  the  18th  section  of  the  Act  of  1836,  against  granting 
an  extension  after  the  expiration  of  the  term  for  which  a  pa- 
tent was  originally  issued,  was  intended  to  close  the  door  ab- 
solutely, after  the  fourteen  years  have  expired,  against  the 
issuing  then  of  a  further  seven  years'  grant.    The  mischief 
to  be  guarded  against  was,  that  after  the  fourteen  years  had 
expired,  individuals  who  had  relied  on  such  expiration  should 
not  be  surprised  by  a  grant  thereafter  of  a  new  term  of  seven 
years.    In  the  present  case,  the  fourteen  .years  had  not  ex- 
pired when  the  extension  was  granted  by  the  certificate  re- 
ferred to.    The  case  of  MoffiM  v.  Oa/rr^  (1  Blaeh^  273,)  has 
no  application  to  the  present  case.    There,  the  patentee  him- 
self had  surrendered  his  patent,  and  the  question  was  whether, 
after  such  surrender,  he  could  maintain  a  suit  at  law  to  re- 
cover  damages  for   an   infringement  of    the    enrrendered 
patent. 

The  objections  to  the  validity  of  the  extension  are  over- 
ruled, and  there  must  be  a  decree  for  a  perpetual  injunction 
and  an  account,  in  respect  to  the  seven  claims  referred  to,  with 
costs  to  the  plaintiffs. 
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T)iE  President,  Managers,  and   Company   of  the  Dela- 
ware AND  Hudson  Canal  Company 

vs. 

Henry  C.  Clark#     In  Equity. 

The  plaintiffs,  being  coal-miners,  claimed  the  ezclosiye  right  to  use  the  words 
*'  Lackawanna  coal  **  as  a  name  or  trade-mark  for  coal,  and  brought  this  suit 
to  enjoin  the  defendant  from  using  those  words  to  designate  coal  sold  by  him 
which  was  not  mined  by  the  plaintiffs:  Meld,  that  the  plaintiffs,  by  their  acts 
of  acquiescence  in  the  use  of  those  words  by  the  defendant  to  designate  coal 
sold  by  him  which  had  not  been  mined  by  the  plaintiffis,  had  licensed  the  de- 
fendant to  use  those  words  to  designate  the  coal  sold  by  him,  and  were  equit- 
ably estopped  from  enjoining  the  defendant  from  using  those  words  for  such 
purpose. 

The  basis  of  the  action  of  a  Court  of  equity  to  restrain  the  infringement  of  the 
right  to  a  trade-mark,  is  fraud  on  the  part  of  the  defendant. 

(Before  Blatobfosd,  J.,  Southern  District  of  New  York,  January  5th,  1870.) 

This  was  a  final  hearing,  on  pleadings  and  proofs. 

Edward  H.  Owen  and  Stephen  P.  Nash^  for  the  plaintiffs. 

WUlicmh  FvUerton  and  Eraatua  B  Mndd^  for  the  de- 
fendant. 

Blatohford,  J.  The  plaintiffs  are  a  corporation  created 
by  the  State  of  New  York.  The  defendant  is,  and  has  been 
for  twenty-nine  years,  a  dealer  in  coal,  carrying  on  business  at 
Providence,  in  the  State  of  Rhode  Island,  and  having  yards 
there  where  he  stores,  and  from  which  he  sells,  coal.  The 
plaintiffs  own  and  operate  a  canal,  from  Bond  on  t,  on  the 
Hudson  River,  to  Ilonesdale,  in  the  State  of  Pennsylvania, 
and  a  railroad  from  Ilonesdale  to  lands  in  that  State  which 
they  own,  and  from  which  they  have,  for  many  years  past,  been 
mining  coal,  which  they  have  afterwards  sent  to  market  on 
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said  railroad  and  said  canal.  They  assert,  in  their  bill,  which 
was  filed  Jannary  2d,  1867,  that  they  have  a  title  to  the  name 
of  "Lackawanna  coal,"  as  a  special,  particular,  and  distinctive 
name  or  trade-mark  for  their  coal,  the  product  of  their  mines, 
in  distinction  from  the  coal  of  other  parties ;  that,  for  a  num- 
ber of  years  past,  they  have  sold  and  consigned,  and  still  con- 
tinue to  sell  and  consign,  large  quantities  of  the  said  "  Lack- 
awanna coal "  for  sale  and  consumption  in  Providence  afore- 
said, and  in  its  vicinity ;  that  certain  dealers  in  Providence 
keep  on  hand  for  sale,  and  advertise  and  sell,  the  plaintiffs' 
coal  under  the  aforesaid  name  of  "  Lackawanna  coal ; "  that 
the  defendant  has  carried  on  and  still  carries  on,  at  Provid- 
ence, the  business  of  a  coal  merchant  or  dealer  in  coal,  and 
for  that  purpose  owns  and  occupies  a  yard  in  which  he  keeps 
anthracite  coal  for  sale;  .that  he  does  not  purchase,  keep,  or 
have  for  sale  any  of  the  plaintiffs'  "  Lackawanna  coal,"  but 
exclusively  buys,  sells  and  deals  in  other  and  different  kinds 
of  anthracite  coal,  which  have  been  named  by  the  producers 
thereof,  and  are  generally  called  and  known  by  the  names  of, 
"Scranton  coal"  and  "Pittston  coal,"  and  are  produced  by 
other  and  different  companies ;  that  the  coal  in  which  the  de- 
fendant deals  is  of  the  same  general  appearance  as  the  plaint- 
iffs' "Lackawanna  coal; "  that  the  defendant  has  been  wrong- 
fully and  fraudulently  selling  and  offering  for  sale*his  afore- 
said Scranton  and  Pittston  coal  by  the  name  of,  atid  as,  and 
for,  "  Lackawanna  coal,"  and,  to  carry  out  and  effect  such 
fraud  and  deception,  has  erected,  or  caused  to  be  erected,  and 
has,  a  sign  upon  or  at  his  coal  yard,  whereon  is  painted  or  in- 
scribed the  name  "Lackawanna  coal,"  thereby  falsely  and 
fraudulently  representing,  and  designing  and  intending  to 
have  the  public  to  imderstand  and  believe,  that  he  keeps  and 
has  for  sale  the  plaintiffs'  "  Lackawanna  coal ; "that,  in  order 
further  to  carry  out  his  aforesaid  false  and  fraudulent  designs 
and  intentions,  and  to  injure  the  plaintiffs  in  the  sale  of  their 
aforesaid  coal,  he  has  falsely  advertised,  and  continues  to  ad- 
vertise, in  the  public  newspapers  printed  in  the  city  of  Prov- 
idence, that  he  has  for  sale   "  Lackawanna  coal,"  whereas. 

Vol.  Vn.- 
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in  truth  and  in  fact,  he  has  not  any  of  Biich  coal; 
that  he  has  been  and  is  selling  and  offering  to  sell  his 
said  coal  as  and  for  the  "  Lackawanna  coa?'  of  the  plaintiffs ; 
that  he  is,  in  these  ways,  pirating,  and  wrongftilly  and  frandn- 
lently  using,  the  plaintiffs'  aforesaid  name  or  trade-mark,  and 
thereby  injuring  them  in  the  sale  of  their  "  Lackawanna  coal," 
and  deceiving  the  public ;  that,  as  an  excuse  for  such  wrongful 
and  fraudulent  acts,  he  gives  out  and  pretends,  that  his  coal 
comes  from  a  region  of  country  in  the  State  of  Pennsylvania, 
known  as  the  Lackawanna  region  or  valley,  and  that,  there- 
fore, he  is  entitled  to  advertise  and  sell  his  coal  by  the  name 
of  ^^  Lackawanna  coal ; "  that  his  coal  is  sold  and  delivered  to 
him  by  the  original  producers  thereof,  imder  their  distinctive 
trade-marks  or  names  of  "  Pittston  coal "  and  "  Scranton  coal," 
so  given  to  it  by  the  producers  thereof,  and  that 
the  greater  portion  thereof,  if  not  aU,  is  taken  from 
the  valley  or  region  more  properly  known  as  the  Wyoming 
Valley  ;  that,  when  the  word  "  Lackawanna  "  was  adopted  by 
the  plaintiffs  as  their  trade-mark  as  aforesaid,  it  had  never 
been  used  or  combined  with  the  word  "  coal,"  so  as  to  form 
the  compound  word  or  term  ^^  Lackawanna  coal,"  and  that  it 
has  not,  at  any  time  since,  been  so  used  by  any  producer  of 
coal  except  the  plainti£b ;  that,  so  far  as  respects  the  use  of 
the  word,  as  applied  to  coal,  the  plaintiffs  have  a  prior  and 
exclusive  right  thereto,  in  which  they  should  be  protected ; 
that  the  use  of  the  plaintiffs'  aforesaid  trade-mark  or  name  by 
the  defendant  is  fraudulent,  and  is  used  with  the  design  to  ob- 
tain for  his  coal  the  reputation  and  credit  due  to,  and  pos- 
sessed by,  the  plaintiff'  coal,  and  to  injure  the  plaintiffs  in  the 
premises;  and  that  the  plaintiffs  have  never,  in  any  manner, 
authorized  the  defendant  to  use  or  apply  such  name  to  his  coal, 
nor,  in  any  wise,  acquiesced  in  his  use  thereof.  The  prayer 
of  the  bill  is,  that  the  defendant,  and  his  agents,  may  be  en- 
joined and  restrained  from  keeping  or  using  a  sign  over, 
or  upon,  or  about  his  coal-yard,  or  place  of  business, 
with  the  words  "Lackawanna  coal,"  or  "Lackawanna," 
painted  or  inscribed  thereon,  and  from  advertising  "  Lacka- 
wanna coal "  for  sale,  and  from  selling,  or  offering  or  attempt- 
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ing  to  sell,  hiB  aforesaid  coal  or  any  coal  which  does  not  come 
from  the  plainti^'  mines,  under  or  by  the  name  of  ^'  Lacka- 
wanna coal/'  and  that  he  may  account  for  or  pay  to  the  plain- 
tiffs whatever  profits  he  may  have  realized  from  the  use  of 
the  plaintiffs'  name  or  trade-mark,  and  from  the  sale  of  his 
coal  xmder  or  by  the  name  of  ^^  Lackawanna  coal." 

The  answer,  which  was  filed  on  the  11th  of  April,  1867, 
denies  that  the  name  of  "  Lackawanna  coal  '\  ever  has  been, 
or  now  is,  either  in  the  city  of  Providence  and  vicinity,  or 
elsewhere,  the  peculiar  property  and  trade-mark  of  the 
plaintiffs.  It  admits  that  the  defendant  has  been,  and  still  is, 
engaged  in  business  as  a  dealer  in  coal  in  Providence,  and 
occupies  a  yard  in  which  he  keeps  anthracite  coal  for  sale, 
and  does  not  purchase  or  keep  for  sale  any  of  the  plaintiffs' 
^^  Lackawanna  coal,"  and  deals  almost  exclusively  in  the  va- 
rieties of  coal  mentioned  in  the  bill  by  the  names  of  Scranton 
coal  and  Pittston  coal.  It  denies  that  the  said  varieties  of 
coal  are  exclusively  known  by  those  names,  and  avers  that 
they  are  generally  known  by  the  name  of  "  Lackawanna  coal," 
and  are  so  regarded  and  so  styled  by  dealers  in  coal  and  the 
public  generally.  It  admits  that  the  defendant  is  advertising 
and  selling  the  two  varieties  of  coal  mentioned  in  the  bill 
as  Scranton  coal  and  Pittston  coal,  by  the  name  of,  and  as, 
and  for,  ^^  Lackawanna  coal ; "  and  that  he  has  a  sign  upon  his 
yard,  whereon  is  inscribed  the  name  ^^  Lackawanna  coal."  It 
avers  that  said  sign,  ^^  Lackawanna  coal,"  has  been  upon  his 
said  premises  during  the  last  seven  or  eight  years ;  that,  during 
the  greater  part  of  said  period,  the  premises  adjoining  the 
said  coal-yard  of  the  defendant  have  been  used  and  occupied 
by  the  plaintiffs,  or  by  persons  in  their  employment  and  in- 
terest, for  the  purpose  of  selling  their  coal ;  that,  during  said 
period,  he  has  advertised  and  sold  large  quantities  of  the  said 
two  varieties  of  coal  mentioned  in  the  bill  as  Pittston  coal 
and  Scranton  coal,  under  and  by  the  name  of  ^^  Lackawanna 
coal ; "  that,  during  the  whole  of  the  above  period,  and  for  a 
considerable  number  of  years  previous  thereto,  he  had  not 
purchased  any  of  the  coal  of  the  plaintiffs,  or  offered  any  of 
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the  same  for  Bale,  as  the  plaio  tiffs  well  knew ;  that  the  plain- 
tiffs, in  January,  I860,  issued  a  circular,  in  which  they  cau* 
tioned  consumers  of  ^^  Lackawanna  coal "  against  coals  not 
coming  from  their  Company,  and  directed  buyers  to  "  ask  for 
Lackawanna  that  comes  directly  from  the  Delaware  and  Hud- 
son Canal  Company  ; "  and  that  the  plaintiffs  never  made  any 
daim  or  pretence  that  they  were  entitled  to  the  exclusive  use 
of  the  name  "  Lackawanna  coal,"  to  the  knowledge  of  the  de- 
fendant, until  a  short  time  prior  to  the  commencement  of  this 
action.  It  denies  that  the  defendant  has  intended  or  prac- 
tised any  falsehood,  fraud,  or  deceit,  in  advertising,  offering 
for  sale,  or  selling,  any  of  the  above-mentioned  varieties  of 
coal,  either  towards  the  plaintiffs,  or  any  other  person.  It 
also  denies  that  the  plainti&  have  a  prior  or  exclusive  right, 
as  respects  the  use  of  the  word  "  Lackawanna,"  as  applied  to 
coal,  and  that  they  are  entitled  to  any  protection  in  respect 
thereto,  and  avers  that,  even  if  such  prior  right  to  said  use  of 
said  word  or  term  had  existed,  as  to  constitute  a  trade-mark, 
such  right,  and  all  claim  to  protection  in  reference  to  the 
same,  have  been  wholly  lost  to  the  plaintiffs  by  their  long  con- 
tinued abandonment  of  the  same,  and  their  acquiescence  in 
the  common  and  general  use  of  said  word  or  term  by  the 
coal  trade  and  the  public,  as  relating  to,  and  being  properly 
the  designation  of,  all  coals  mined  and  produced  in  the  Lacka- 
wanna valley. 

I  have  come  to  the  conclusion  that,  upon  established  prin- 
ciples of  equity  jurisprudence,  the  bill  in  this  case  must  be 
dismissed,  on  the  ground  that,  whatever  right  or  title  the 
plaintiffs  may  have  had,  as  against  the  defendant,  to  the  ex- 
clusive use  of  the  words  ^'Lackawanna  coal,"  as  a  trade- 
mark, their  acts,  in  regard  to  his  use  of  those  words  to  desig- 
nate coal  sold  by  him  which  was  not  coal  mined  or  put  in 
market  by  the  plaintiffs,  have  amounted  to  a  license  to  him 
to  use  those  words  to  designate  Scranton  coal  and  Pittston 
coal,  and  thus  to  an  equitable  estoppel  against  their  claim  to 
the  relief  prayed  for  by  the  bill.  The  defendant  has  been  in 
the  coal  business  at  Providence  since  the  year  1840,  engaged 
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in  buying  and  selling  coal  at  wholesale  and  retaU.  The  coal 
mined  and  pnt  in  market  by  the  Pennsylvania  Coal  Company, 
being  that  which  is  called  in  the  bill  ^^  Pittston  coal,"  was 
first  put  into  the  market  in  1850  or  1851.  The  coal  mined 
and  put  in  market  by  the  Delaware,  Lackawanna  and  West- 
em  Railroad  Company,  being  that  which  is  called  in  the  bill 
"  Scrauton  coal,"  was  first  put  into  the  market  in  1856  or 
1867.  Ever  since  those  coals  were  so  first  put  into  the  mar- 
ket, the  defendant  has  been  in  the  habit  of  selling  them  as 
"Lackawanna  coal."  Until  August,  1866,  the  plaintiflfe 
never  complained  to  the  defendant  that  he  was  using  without 
right  the  words  "Lackawanna  coal,"  to  designate  Pittston 
coal  and  Scranton  coal.  From  about  1857  to  1860,  a  Mr. 
Lawton  was  agent  of  the  plaintiffs  for  the  sale  of  their  coal  in 
New  England,  and  conducted  such  agency  at  Providence, 
among  other  places.  During  that  period,  Mr.  Lawton  com- 
plained to  Mr.  Soutter,  the  Vice  President  of  the  plaintiff, 
that  other  persons  were  selling  as  Lackawanna  coal,  coal  not 
put  into  market  by  the  plaintiffs,  and,  under  the  instructions 
of  Mr.  Soutter,  Mr.  Lawton  placed  on  the  premises  in  Provi- 
dence from  which  the  coal  of  the  plaintiffs  was  being  sold  by 
him,  Lawton,  a  sign  bearing  the  words  "Old  Company's 
Lackawanna  Coal."  Mr.  Lawton  testifies,  that  the  object  in 
erecting  such  sign  was  to  designate  the  coal  of  the  plaintiffs 
sold  by  him  from  Scranton  coal  then  being  sold  by  the  de* 
fendant.  The  agency  of  Mr.  Lawton  at  Providence  con- 
sisted of  the  exclusive  privilege  of  selling  at  that  place  the 
coal  of  the  plaintiffs  shipped  by  them  to  that  place,  for  which 
he  received  from  the  plaintiffs  a  commission.  During  the 
year  1860,  the  plaintiff  kept  a  yard  in  Providence  for  the 
sale  of  their  coal,  for  which  yard  they  paid  rent.  During 
that  year,  the  attention  of  their  agent  at  Providence,  Mr. 
Hopkins,  was  called  by  Mr.  Soutter,  who  was  still  the 
Yice  President  of  the  plaintiffi,  to  the  fact  that  the  defend- 
ant was  selling  at  Providence,  as  "  Lackawanna  coal,"  Pitts- 
ton coal  and  Scranton  coal.  On  the  24th  of  January,  1860, 
the  plaintiffi  issued  a  printed  circular  to  the  trade,  dated  at 
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their  office  in  New  York,  and  signed  by  Mr.  Soutter,  as  their 
Vice  President,  in  which  this  language  was  used :  "  We  feel 
constrained  to  caution  consumers  of  Lackawanna  coal  against 
coals  not  coming  from  our  Company,  but  which  are  largely 
sold  in  the  Eastern  States  and  delivered  as  genuine  Lacka- 
wanna to  parties  who  inquire  for,  and  are  led  to  believe  they 
are  getting,  our  coal.  To  avoid  this,  buyers  should  ask  for 
Lackawanna  that  comes  directly  from  the  Delaware  and  Hud- 
son Canal  Company."  From  1861  to  1869  Mr.  Hopkins  con- 
tinued to  be  the  agent  of  the  plaintiffs  at  Providence,  under 
a  like  arrangement  with  that  before-mentioned  as  subsisting 
with  Mr.  Lawton  from  1857  to  1860.  The  same  sign  before 
referred  to  as  put  up  by  Mr.  Lawton  in  1860,  was  transferred, 
in  1862  or  1863,  to  the  building  occupied  by  Mr.  Hopkins, 
and  from  which  the  plaintiffs'  coal  has  been  and  is  sold  in 
Providence,  and  has  remained  there  ever  since  and  still  re- 
mains there.  The  defendant  has  bought  no  coal  from  the 
plaintiffs  since  about  1862.  Ever  since  1862  or  1863  he  has 
had  upon  his  premises  at  Providence,  from  which  he  has 
been  selling  Pittston  coal  and  Scranton  coal,  signs  with  the 
words  "  Lackawanna  coal "  upon  them.  During  the  five 
years  from  1862  to  1866,  he  sold  under  the  name  of  "  Lacka- 
wanna coal "  over  fifty  thousand  tons  of  Pittston  coal  and 
Scranton  coal.  Most  of  it  was  Scranton  coal.  Under  the 
foregoing  circumstances,  whatever  rights  the  plaintiffs  may 
once  have  been  entitled  to  enforce  against  the  defendant, 
they  have  lost  those  rights  as  against  him  by  their  acquies- 
cence in  his  use  of  the  words  ^'  Lackawanna  coal"  to  designate 
coal  from  the  Lackawanna  region  that  was  not  put  into  mar- 
ket by  the  plaintiffs. 

The  basis  of  the  action  of  a  Court  of  equity  to  restrain 
the  infringement  of  the  right  to  a  trade-mark,  is  fraud  on  the 
part  of  the  defendant.  There  is  no  evidence  in  this  case  to 
show  that  the  defendant  has  ever  untruly  represented  Pitts- 
on  coal  or  Scranton  coal  as  having  been  mined  or  put  into 
market  by  the  plaintiffs,  or  has  ever  untruly  sold  either  of 
such  coals  as  having  been  mined  or  put  into  market  by  the 
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plaintiffs.  It  appears  that  other  dealers  in  coal  in  Providence 
have,  for  many  years  past,  been  selling  Scranton  coal  as 
Lacka>f  anna  coal.  Mr.  Moses  Taylor,  who  has  been  for  the 
last  fifteen  years  a  director  and  manager  of  the  Delaware, 
Lackawanna  and  Western  Kailroad  Company,  which  mines 
and  puts  into  the  market  what  is  called  in  the  bill  Scranton 
coal,  testifies,  that  his  Company  has  sold  to  the  defendant 
tbonsands  of  tons  of  coal  of  its  own  production  by  the  name 
of  "  Lackawanna  coal "  simply. 

I  do  not  see  that  the  defendant,  in  what  he  has  done,  has 
been  acting  otherwise  than  honestly  and  fairly.  He  has  not 
sold  as  the  plaintiffs'  coal  what  was  not  their  coal ;  and,  even 
assuming  the  existence,  to  the  fullest  extent  claimed  in  the 
bill,  of  the  right  of  the  plainti&,  as  againsi  others  than  the 
defendant,  to  the  exclusive  use  of  the  words  ^^  Lackawanna 
coal,"  as  a  trade-mark,  the  defendant,  in  aU  that  he  has  done, 
has  done  it  under  such  acts  of  acquiescence  on  the  part  of  the 
plaintiffs  as  are  equivalent  to  a  license  to  him  by  them  to  do 
what  he  has  done.  To  grant  the  prayer  of  the  bill,  namely, 
to  enjoin  the  defendant  from  continuing  to  keep  up  the  signs 
referred  to,  bearing  the  words  "  Lackawanna  coal,"  and  from 
advertising  ^^  Lackawanna  coal "  for  sale,  and  from  selling 
Scranton  coal  or  Pittston  coal  as  '^Lackawanna  coal,"  and  to 
compel  him  to  pay  to  the  plaintiffs  the  profits  he  has  derived 
from  the  use  in  his  business  of  the  words  '^  Lackawanna  coal," 
in  the  way  in  which  he  has  used  them,  and  from  the  sale  of 
Pittston  coal  and  Scranton  coal  under  the  name  of  '^  Lacka- 
wanna coal,"  would,  therefore,  be  a  violation  of  every  true 
principle  of  equity. 

The  bill  is  dismissed,  with  costs. 
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Stewart  Habtbhorn 
Lemon  Jl.  Tripp  and  Samuel  M.  Boyd.    In  Equity. 

The  claim  of  the  reissued  patent  granted  to  Stewart  Hartshorn,  Angost  27th, 
1867,  on  the  surrender  of  the  original  patent  to  him,  of  October  11th, 
1804,  for  an  "improyed  shade  fixture,"  namely,  "the  application  to  a  shade 
roller,  provided  with  a  spiral  spring  for  antomatically  raising  or  rolling  up 
the  shade,  of  a  pawl  and  a  ratchet^  or  notched  hub,  so  arranged  that  the 
former  will  engage  with  the  latter,  at  any  point  or  height  of  the  shade,  by 
simply  checking  thh  rotation  of  the  roller  and  the  upward  movement  of  the 
shade  under  the  influence  of  the  spring,  substantially  as  set  forth,"  is  in- 

'  fringed  by  a  shade  fixture  which  has  such  a  spiral  spring  in  a  roller,  and  a 
scroll  hub  with  a  notch  or  rebate  fixed  to  the  bracket,  and  a  pin  or  bolt  elid- 
ing in  a  socket  on  the  end  of  the  roller. 

The  patent  sustained,  in  respect  to  the  novelty  of  the  invention,  as  against  a 
pre-existing  shade  fixture  which,  only  when  out  of  order,  operated  like  the 
patented  fixture,  and  was  not  accessible  to  the  public,  and  passed  out  of  exist- 
ence, and  was  unknown  to  the  patentee. 

(Before  Blatohfokd,  J.,  Southern  District  of  New  York,  January  16th,  1870.) 

This  was  a  final  hearing,  on  pleadings  and  proofs. 

•  Stephen  D.  Zaw^  for  the  plaintiff. 

Charles  M.  Keller^  for  the  defendants. 

Blatchfobd,  J.  The  bill  in  this  case  is  founded  on  re- 
issued letters  patent  of  the  United  States  granted  to  the 
•plaintiff,  August  27th,  1867,  for  an  "  improved  shade  fixture," 
on  the  surrender  of  letters  patent  granted  to  him,  as*  inven- 
tor, October  11th,  1864:.  The  specification  of  the  reissue, 
which  is  signed  by  the  inventor,  says:  "This  invention  re- 
lates to  an  improvement  in  that  class  of  shade  fixtures  in 
which  the  shade  roller  is  provided  with  a  spiral  spring  for  the 
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purpose  of  automatically  winding  up  the  shade.  The  inven- 
tion consists  in  the  application  of  a  pawl  and  ratchet  or 
notched  hub,  arranged  in  such  a  manner  that  the  shade  may 
be  stopped  and  retained  at  any  desired  height  or  point,  with- 
in the  scope  of  its  movement,  by  a  simple  manipulation  of  the 
shade,  as  hereinafter  fully  shown  and  described,  the  usual  cord 
for  operating  or  turning  the  shade  roller  being  dispensed  with 
entirely,  as  well  as  counterpoises,  which  have  in  some  instan- 
ces been  employed,  in  connection  with  spring  rollers,  for  hold- 
ing the  shade  at  any  desired  point."  The  roller  on  which  the 
window  shade  is  wound  has  fitted  within  it  a  spiral  spring, 
which  is  arranged  in  such  a  manner  that  it  will  have  a  tend- ' 
ency  to  turn  the  roller  and  wind  up  the  shade.  This  feature 
of  a  spring  within  a  shade  roller,  for  the  purpose  of  winding  or 
rolling  up  the  shade,  is  stated,  in  the  specification,  not  to  be 
new.  To  one  of  the  brackets  in  which  the  shade  roller  is  hung, 
there  is  attached,  by  a  pivot,  a  pawl.  The  pivot  passes  through 
one  end  of  the  pawl.  The  opposite  end  of  the  pawl  has  a  tend- 
ency to  drop,  by  its  own  gravity,  on  a  hub,  attached  concentric- 
ally to  a  plate,  which  is  secured  to  one  end  of  the  roller.  The 
pawl  is  provided  with  a  projection,  which,  when  the  pawl 
drops,  engages  with  either  one  or  two  notches  in  the  hub,  and 
holds  the  roller,  preventing  the  shade  from  being  wound  upon 
it.  Such  projection  is  made  rather  oblique  or  inclined  at  one 
side,  so  as  to  admit  of  being  forced  out  of  the  notch,  when  the 
shade  is  pulled  down.  The  other  side  of  the  projection  is 
made  at  right  angles  with  the  bottom  of  the  pawl,  so  as  to 
catch  firmly  against  the  front  edge  of  the  notch,  and  prevent 
the  spring  from  forcing  the  projection  out  therefrom,  and 
winding  up  the  shade.  But,  by  pulling  down  the  shade,  so 
that  the  projection  on  the  pawl  will  be  forced  out  of  the  notch 
in  which  it  is  fitted,  and  then  allowing  the  spring  to  turn  the 
roller  briskly  back,  the  projection  will  slip  over  the  notches, 
or  the  notches  will  pass  under  the  projection,  without  catch- 
ing, and  the  sha^e  may  be  wound  up  to  the  desired  height  by 
the  spring,  the  projection  on  the  pawl  catching  into  a  notch 
as  soon  as  the  motion  of  the  roller  is  checked.    The  patentee 


122  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Hartshorn  v.  Tripp, 

says,  in  his  specification,  that,  if  desired,  the  pawl  maj  be 
placed  underneath  or  at  one  side  of  the  hab,  instead  of  over  it, 
as  represented,  and  a  spring  be  made  to  bear  against  it,  in 
order  that  the  projection  on  the  pawl  may  engage  with  the 
notches,  but  that  he  prefers  the  former  method.  The  claim  is 
as  follows :  "  The  application  to  a  shade  roller,  provided  with 
a  spiral  spring  for  automatically  raising  or  rolling  up  the 
shade,  of  a  pawl  and  a  ratchet,,  or  notched  Imb,  so  arranged 
that  the  former  will  engage  with  the  latter,  at  any  point  or 
height  of  the  shade,  by  simply  checking  the  rotation  of  the 
roller  and  the  upward  movement  of  the  shade  under  the  in- 
fluence of  the  spring,  substantially  as  set  forth." 

In  the  shade  fixture  of  the  defendants,  there  is  a  roller, 
provided  with  a  coiled  or  spiral  spring,  secured  within  it. 
Instead  of  the  plaintiff's  hub,  with  two  notches  on  the  roller, 
the  defendants  have  a  scroll  hub,  with  one  notch,  or  rebate, 
fixed  to  the  bracket ;  and,  in  place  of  the  pivoted  pawl  of  the 
plaintiff,  the  defendants  have  a  pin  or  bolt,  sliding  in  a  socket, 
on  the  end  of  the  roller.  When  the  defendants'  roller  is  re- 
volving rapidly,  carrying  the  socket  and  pin,  the  pin,  which 
is  wholly  within  the  socket  at  that  time,  will  not  drop  out  of 
it  by  gravity,  because  the  force  of  the  centrifugal  action, 
which  tends  to  make  the  pin  hug  the  walls  of  its  socket,  is 
sufficient  to  overcome  the  tendency  of  the  pin  to  fall  out  by 
the  force  of  gravity  and  engage  with  the  notch  in  the  scroll 
hub.  But,  when  the  motion  of  the  roller  is  checked  suffi- 
ciently to  allow  the  force  of  gravity  to  predominate,  in  respect 
to  the  pin,  over  the  centrifugal  action,«the  pin  drops  out  of  its 
socket,  and  engages  with  the  notch,  an^  the  rotation  of  the 
roller  is  arrested.  Having  transferred  from  the  bracket  to 
the  roller  the  instrument  that  engages  with  the  notch,  and  hav- 
ing transferred  the  notch  from  the  roller  to  the  bracket,  the 
defendants  contend  that  the  mode  of  operation  of  such  instru- 
ment, in  connection  with  the  notch,  to  permit  and  arrest  the 
rotation  of  the  roller,  is,  in  their  shade  fixture,  so  different 
from  what  it  is  in  the  plaintiff's,  as  to  relieve  them  from  the 
charge  of  infringement.    It  is  contended  by  the  defendants, 
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that,  in  the  plaintiff's  fixtnre,  the  pawl  is  kicked  or  thrown 
up  by  the  passage  of  the  hab  and  notches  nnder  the  pawl, 
when  the  roller  is  moving  fast,  and  is  by  that  means  prevented 
from  engaging  with  a  notch ;  bat  that,  in  the  defendants'  fix- 
tnre,  the  pin  is  not  kicked  or  thrown  np,  bat,  when  it  has 
once  dropped,  by  gravity,  into  its  socket,  is  kept  there,  and 
prevented  from  dropping  oat,  so  as  to  engage  with  the  notch, 
by  the  centrifogal  force  generated  by  the  rapid  rotation  of  the 
roller.  It  is  contended  that  there  is  a  difference  in  principle 
in  the  two  operations.  Bat,  the  defendants'  jSxtare  has  a 
roUer  provided  with  a  spiral  spring,  for  the  pnrpose  of  anto- 
matically  winding  np  the  shade.  It  has,  in  sabstance,  a  pawl 
and  a  notched  hab,  arranged  in  snch  a  manner  that  the  shade 
may  be  stopped  and  retained  at  any  desired  height  or  point, 
within  the  scope  of  its  movement,  by  a  simple  manipnlation 
of  the  shade,  the  usual  cord  for  operating  or  taming  the  roller 
beifig  entirely  dispensed  with,  bb  well  as  counterpoises.  The 
pawl  and  notched  hub  are  so  arranged,  that  the  former  will 
engage  with  the  latter,  at  any  point  or  height  of  the  shade,  by 
simply  checking  the  rotation  of  the  roller,  and  the  upward 
movement  of  the  shade,  under  the  influence  of  the  spring.  In 
the  plaintiff^s  fixture,  the  pawl  engages  with  the  notch  by 
the  force  of  gravity  acting  on  the  pawl.  In  the  defendants' 
fixture,  the  pin  engages  with  the  notch,  by  the  force  of  grav* 
ity  acting  on  the  pin.  The  mode  of  operation  in  engaging,  in 
the  two,  is,  therefore,  alike.  The  withholding  from  engage- 
meat  is  effected,  in  the  plaintiff's  fixture,  by  the  rapid  passage 
of  the  hub  and  its  notches  under  the  projection  on  the  pawl, 
the  hub  and  notches  throwing  up  the  pawl,  and  not  allowing 
the  force  of  gravity  to  effect  the  engagement  of  the  projection 
with  a  notch,  until  the  rotation  of  the  roller  has  become  so 
slow  as  to  permit  the  force  of  gravity  to  overcome  the  force 
with  which  the  pawl  is  thrown  up  by  the  rotation  of  the  hub 
and  notches.  The  withholding  from  engagement  is  effected, 
in  the  defendants'  fixture,  by  the  rapid  rotation  of  the  pin 
over  the  notch,  the  centrifogal  action  on  the  pin  not  allowing 
the  force  of  gravity  to  effect  the  engagement  of  the  pin  with 
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the  notch,  until  the  rotation  of  the  roller  has  become  so  slow 
as  to  permit  the  force  of  gravity  to  overcome  th^  force  of 
such  centrifugal  action.  There  is  no  difference  between 
these  two  modes  of  operation,  in  the  withholding  from  en- 
gagement, so  far  as  regards  the  real  invention  of  the  plaintiff, 
and  the  scope  of  the  claim  of  his  patent.  In  both  fix- 
tures, the  withholding  from  engagement  is  effected  by  so 
arranging,  in  connection  with  each  other,  a  pawl  and  a 
notch  in  a  hub,  the  pawl  being  non-rotating  when  the  notch  is 
rotating,  or  the  notch  being  non-rotating  when  the  pawl  is 
rotating,  that,  when  the  roller  rotates  with  sufficient  rapidity, 
the  pawl  and  the  notch  will  pass  by  each  other  without  en- 
gagement. Whether  the  failure  to  engage  is  due  to  the  thrust- 
ing away  of  the  pawl  by  the  direct  application  of  force  to 
it,  or  by  the  application  to  it  of  sufficient  centrifiigal  action 
generated  by  its  own  rotation,  is  subsidiary  to,  and  outside  of, 
the  mode  of  operation  embraced  in  the  scope  of  the  invention 
and  claim  of  the  plaintiff.  It  may  be  that  there  is  something 
in  the  defendants'  arrangement  that  is  patentable,  as  an  im- 
provement on  the  form  of  construction  found  in  the  plaintiff's 
description  and  drawings,  but  that  gives  no  right  to  the  de- 
fendants to  use  such  improvement  without  the  license  of  the 
plaintiff*,  so  long  as  the  fixture  embodying  such  improvement 
contains,  as  it  does,  the  invention  patented  by  the  plaintiff. 
The  infringement  by  the  defendants  is,  therefore,  established. 
It  is  shown,  by  the  evidence,  that  a  witness,  named  Frank- 
lin N.  Willard,  saw  in  Boston,  more  than  thirty-five  years 
ago,  a  shade  fixture  on  the  window  of  a  carriage,  which  fixture 
had  been  originally  constructed  with  a  pawl  and  a  ratchet 
wheel,  the  pawl  being  kept  in  the  teeth  of  the  wheel  by  a 
spring,  so  that,  in  order  to  allow  the  coiled  spring  in  the  roller 
of  the  fixture  to  act  to  roll  up  the  shade,  it  was  necessary  to 
pull  and  keep  the  pawl  out  of  the  ratchet  by  means  of  a  cord 
attached  to  the  pawl.  The  teeth  in  the  wheel  had  become  so 
worn,  firom  long  use,  that,  when  the  shade  was  allowed  to  run 
up  with  a  certain  rapidity,  the  pawl  would  slip  over  the  teeth 
and  not  be  caught  in  any  one  of  them,  the  force  of  the  spring 
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that  bore  on  the  pawl  being  too  great.  When  the  shade  was 
allowed  to  run  np  slowly,  the  pawl  would  engage  properly 
with  the  teeth.  The  witness  never  saw,  prior  to  the  plaintiflPs 
invention,  any  other  fixture  operating  like  this  carriage  fix- 
tore,  and  never  made  one  like  it.  Snch  fixture  was  on  a  car- 
riage that  was  brought  for  general  repairs  to  a  carriage  shop 
in  which  the  witness  was  employed  as  a  workman  at  the  time. 
In  view  of  the  facts,  that  the  fixture  referred  to  was  not  con- 
structed or  designed  for  the  purpose  of  being  used  to  roll  up 
the  shade  without  the  employment  of  the  cord  to  pull  and 
keep  the  pawl  out  of  the  teeth  of  the  ratchet  wheel,  and  that 
every  person  who  looked  at  the  fixture  would  see  that  such 
was  its  construction,  and  that  no  one  would  see,  from  looking 
at  it,  even  in  its  worn  condition,  that  it  could  be  operated  to 
roll  up  the  shade  without  so  employing  such  cord,  and  that  it 
is  not  shown  to  have  been  so  operated  and  used  in  a  manner 
fairly  accessible  to  the  public,  and  that,  for  aught  that  appears, 
it  passed  out  of  the  memory  of  the  witness  until  recalled  to  it 
by  the  controversy  in  this  suit,  and  gave  birth  to  no  progeny, 
but  passed  out  of  existence,  giving  no  hint  to  any  one  at  the 
time,  even  to  the  witness  who  now  recalls  it,  that  it  was  of 
any  use  in  its  worn  and  abnormal  condition,  and  that  the 
plaintiiF  never  had  any  knowledge  of  it,  it  cannot  be  set  up  to 
invalidate  the  plaintiff's  patent.  {Gayler  v.  WUder^  10  Sow., 
477 ;  Oahoan  v.  Mng,  1  CUfford,  692,  611,  612.)  Indeed, 
the  learned  counsel  for  the  defendants  did  ndt  so  contend,  on 
the  hearing. 

There  must  be  a  decree  for  the  plaintiff,  for  a  perpetual 
injunction  and  an  account  of  profits,  with  costs. 
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Jedediah  Wilcox 
Albert  Komp.     In  EQUixr. 

The  first  three  clahos  of  the  patent  reissued  to  Jedediah  Wilcoz,  as  assignee, 
August  4th,  1868,  on  the  surrender  of  the  original  patent  granted  to  Bela  A. 
Mann,  as  inventor,  December  24th,  1861,  for  improvements  in  machinery  for 
fastening  clasps  or  spangles  to  the  hoops  and  tapes  of  hoop-ekirte,  are  valid. 

The  first  claim  of  the  patent  granted  to  Joseph  Baird,  December  9th,  1862,  for 
improvements  in  machinery  for  fastening  clasps  or  i^anglee  to  the  hoops  and 
tapes  of  hoop-eldrte,  is  valid. 

The  first  claim  of  the  Baird  patent  is  not  infringed  by  machinery  constructed 
in  accordance  with  the  patent  granted  to  Albert  Komp,  May  7lh,  1867. 

The  third  claim  of  the  Baird  patent  is  valid  and  is  infringed  by  such  machinery. 

(Before  Blatchfobd,  J.,  Southern  District  of  New  York,  January  18th,  1870.) 

This  was  a  final  hearing,  on  pleadings  and  proofs. 

John  B,  StarpleB^  for  the  plaintiff. 

J.   Van  Sanimoord^  for  the  defendant. 

Blatchford,  J.  This  is  a  suit  brought  for  the  infringe- 
ment of  letters  patent  Four  letters  patent  are  set  out  and 
relied  on  in  the  bill,  all  of  them  being  patents  for  improve- 
ments in  machinery  for  fastening  clasps  or  spangles  to  the 
hoops  and  tapes  of  hoop  skirts.  One  is  a  patent  granted  to 
Thomas  B.  DeForest,  November  ith,  1862,  and  owned  by  the 
plaintiff.  One  is  a  patent  granted  to  Joseph  Baird,  Decem- 
ber 9th,  1862,  and  owned  by  the  plaintiff.  One  is  a  patent 
reissued  to  the  plaintiff,  as  assignee,  August  4th,  1863,  on  the 
surrender  of  a  patent  granted  to  Bela  A.  Mann,  as  inventor, 
December  24th,  1861.  One  is  a  patent  granted  to  Chauncey 
L.  Olmstead,  October  3 1st,  1865,  and  owned  by  the  plaintiff. 
The  plaintiff  brings  the  case  to  hearing  only  on  the  Mann  and 
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Baird  patents,  and  withdraws  his  claim  to  recover  in  this  suit 
on  either  of  the  other  two  patents. 

The  inventions  set  forth  in  the  Baird  patent  are  specific 
improvements  upon  those  described  in  the  Mann  patent.  The 
Mann  patent  will,  therefore,  be  first  considered.  The  specifi- 
cation of  the  reissued  Mann  patent,  which  is  signed  by  Mann, 
says:  "Previous  to  my  invention,  the  hoops  of  ladies'  hoop 
skirts  have  been  secured  to  the  tapes  by  m  Ans  of  clasps,  whose 
tongues  are  inserted  through  the  tapes  and  clinched  over  the 
hoops.  The  operation  of  applying  the  clasps  and  clinching 
has  been  performed  by  hand,  and,  in  some  cases,  pliers 
operated  by  hand  have  been  used  to  effect  the  clinching  by 
pressure.  The  object  of  my  invention  is  to  enable  the  skirt 
clasp  to  be  applied  to  the  skirts  and  clinched  with  greater 
rapidity  than  has  heretofore  been  practicable,  and  to  dispense 
with  the  handling  of  the  clasps,  the  application  of  the  clasps 
in  proper  positions  for  clinching,  and  their  subsequent  clinch- 
ing, being  effected  by  machinery.  To  this  end,  the  first  part 
of  my  invention  consists  in  a  skirt  clasp-feeding  device,  con- 
sisting substantially  of  an  inclined  plate,  and  one  or  more 
guide  bars,  or  their  equivalent,  operating  in  such  manner  that 
skirt  clasps  "(^hich  are  supplied  to  the  feeding  device  with  their 
tongues  in  various  positions  relatively  to  the  place  of  supply,  are 
delivered  by  the  device  with  their  tongues  in  the  same  posi- 
tions relatively  to  the  place  of  delivery.  The^econd  part  of  my 
invention  consists  in  the  construction  of  a  feeding  device,  op- 
erating substantially  as  above  set  forth,  with  an  opening  to 
permit  the  escape  of  misarranged  skirt  clasps.  The  third 
part  of  my  invention  consists  in  the  combination  of  a  hopper 
with  a  clasp-feeding  device,  and  with  a  clasp-supplying  device, 
or  their  joint  or  several  equivalents,  the  combination  of  these 
devices,  as  a  whole,  being  such,  that  skirt  clasps  placed  pro- 
miscuously in  the  hopper  are  secured  in  the  clasp-supplying 
device  with  their  tongues  in  the  same  positions  relatively  there- 
to, and  are  held  ther^|^in  a  row  ready  for  the  performance  of 
a  subsequent  operatidUr  The  fourth  part  of  my  invention  con- 
sists in  the  combination  of  a  clasp-clinching  device  with  a 


128  SOUTHERN  DISTRICT  OP  NEW  YORK, 

Wilooz  tr.  Eomp. 

clasp-Bappljing  device,  the  combination  being  snch  that  skirt 
clasps  supplied  in  a  row  are  operated  upon  in  succession  by 
the  clinching  device.  The  fitTth  part  of  my  invention  consists 
in  the  combination,  in  one  machine,  of  a  hopper,  a  clasp-feed- 
ing device,  a  clasp-supplying  device,  and  a  clasp-clinching  de- 
vice, or  their  joint  or  several  equivalents,  the  combination,  as 
a  whole,  operating  in  such  manner,  that  skirt  clasps  placed 
promiscuously  in  Ae  hopper  may  be  clinched  in  succession 
upon  articles  submitted  to  the  niachine.  The  sixth  part  of 
my  invention  consists  in  the  combination  of  a  clasp-clinching 
device  with  a  liberating  device,  which  permits  the  disengage- 
ment of  the  clasp  from  the  clasping  machine.  The  seventh 
part  of  my  invention  consists  in  the  combination  of  a  clinching 
device  for  clinching  clasps,  and  of  a  device  for  supplying  it 
with  clasps,  with  a  treadle  to  control  the  same  by  the  foot,  so 
that,  in  the  operation  of  clinching  clasps  to  skirts,  the  hands 
of  the  operator  are  left  at  liberty  to  manipulate  the  skirt." 

The  essential  parts  of  the  Mann  machine  will  now  be  des- 
cribed: There  is  a  shallow  sheet-metal  box  or  pan,  forming  a 
hopper,  to  which  a  greater  or  less  inclination  can  be  given, 
which  is  open  at  its  front  end,  and  has  a  short  vertical  plate  or 
ledge  fitted  obliquely  at  its  front  part  and  right  hand  side. 
To  the  open  front  end  of  the  hopper  is  attached  the  back  end 
of  a  feeding  plate,  which  has  a  greater  inclination  than  the 
hopper  has.  The  feeding  plate  is  a  plane  with  two  bars  at- 
tached at  about  right  angles  with  each  other.  The  bars  are 
not  in  contact,  there  being  a  space  between  them.  Each  bar 
has  a  groove  in  the  lower  part  of  its  face.  Tlie  feeding  plate 
and  the  bars,  which  latter  act  as  guide  bars,  constitute  the 
feeding  device.  The  feeding  plate  has  an  oblong  slot  or  open- 
ing made  through  it  at  its  front  part.  This  slot  or  opening, 
which  is  quite  near  to  one  of  the  two  bars,  permits  the  escape 
of  misarranged  clasps  into  a  box  placed  beneath  it.  Next  in 
order  to  the  feeding  device  is  the  clasp-supplying  device,  in 
which  the  clasps  from  the  feeding  dev^are  received  and  held 
in  a  row,  to  be  supplied  in  successioniBhe  by  one,  by  means 
of  a  liberating  device,  to  a  clasp-clinching  device.    The  clasp- 
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supplying  device  is  formed  by  two  vertical  plates  and  a  groove. 
The  plates  are  secured  to  the  front  side  of  a  head  or  bar,  with 
a  small  or  narrow  space  between  them,  to  receive  and  guide 
the  tongues  of  the  clasps.  The  plates  overlap  the  edges  of 
the  groove  which  is  made  in  the  face  of  the  head.  The  lower 
ends  of  the  plates  are  curved,  so  as  to  project  beneath  the  un- 
der part  of  the  head.  The  liberating  device  is  situated  at  the 
lower  end  of  the  clasp-supplying  device.  It  consists  of  two 
plates  or  jaws  held  together  by  a  spring,  which  permits  them 
to  be  opened  when  a  clasp  is  to  be  liberated.  The  clasps  in 
the  clasp-supplier  are  supplied  to  the  clinching  device.  The 
clasp  is  compressed  in  such  manner  that  the  tongues  are  bent 
between  the  under  side  of  the  head  before-mentioned  and  a 
clinching  block  of  steel,  which  has  a  circular  groove  extending 
longitudinally  in  its  upper  surface.  Guides  are  provided  to 
receive  the  hoop  to  which  the  clasp  is  to  be  applied.  The 
clasp  has  two  tongues  projecting  from  a  plate.  The  clasps  are 
placed  promiscuously  in  the  hopper,  and  gradually  pass  down 
upon  the  feeding  plate,  the  jar  or  vibration  of  the  machine, 
when  in  operation,  constituting  a  sufficient  shake  motion. 
The  clasps  pass  down  the  feeding  plate  against  one  of  the  bars, 
in  an  inverted  position,  and  are  conducted  by  it  to  the  other 
bar.  As  the  clasps  pass  down  the  bars,  they  arrange  them- 
selves with  their  tongues  in  the  same  positions  with  reference 
to  the  bars,  the  plates  of  the  clasps  fitting  into  the  grooves  of 
the  bars,  so  that,  when  the  clasps  reach,  in  succession,  the 
place  of  delivery,  their  tongues  are  in  the  same  position  rela- 
tive thereto.  In  case  any  clasp  has  not  arranged  itself  with 
its  tongues  in  the  proper  position,  it  cannot  pass  by  the  slot 
in  the  feeding  plate,  which  is  so  close  to  the  lower  bar,  that 
the  misarranged  clasp  tips  over  through  the  slot  and 
falls  into  the  box  beneath.  This  lower  bar  conducts 
the  clasps  to  the  passage  way  of  the  clasp-supplying 
device,  formed  by  the  plates  and  the  groove  before-mentioned. 
This  passage  way  may  be  filled  with  clasps,  which  are  held 
in  a  row,  with  their  prongs  projecting  through  the  space  be- 
tween the  plates.    The  lowest  clasp  of  the  row  has  an  upright 
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position,  with  its  tongues  pointing  down  as  the  lower  curved 
ends  of  the  plates  of  the  clasp-supplying  device  conduct  it 
between  the  plates  or  jaws  of  the  liberating  device,  which  re- 
tain it  in  that  position  under  the  head  and  directly  over  the 
clinching  block.  The  hoop  is  placed  in  position,  with  the 
loop  of  the  tape  in  the  clinching  block.  Then,  by  the  action 
^f  the  foot  of  the  operator  on  the  treadle,  the  clinching  block, 
with  the  hoop,  is  elevated,  and  the  prongs  of  the  clasp  are 
forced  through  the  edges  or  sides  of  the  loop  and  through  the 
tape,  and,  coming  in  contact  with  the  concave  surface  of  the 
clinching  block,  are  bent  in  and  clinched  at  the  under  side  of 
the  tape.  After  each  clasp  is  clinched,  the  hoop  is  moved 
along  and  is  secured  to  every  tape  of  the  skirt  in  the  same 
manner,  the  clasps  feeding  themselves  down  in  the  passage 
way  behind  the  plates  of  the  clasp-supplying  device  by  their 
own  gravity.  As  each  clasp  is  clinched,  the  plates  or  jaws  of 
the  liberating  device  are  forced  upwards  and  apart  by  the  ac- 
tion of  the  clinching  block,  so  as  to  liberate  the  clinched 
clasp,  the  plates  or  jaws  instantly  closing  by  the  action  of  the 
spring.  The  clinching  has  been  effected  by  the  elevation  of 
the  clinching  block,  which  then  descends,  to  re-ascend  again. 
There  are  seven  claims  in  the  patent :  (1.)  "A  clasp-feeding 
device,  consisting  substantially  of  an  inclined  plate,  and  one 
or  more  guide-bars,  the  whole  operating  substantially  as  here- 
in set  forth ; "  (2.)  "  The  said  feeding  device,  constructed 
with  an  opening  to  permit  the  escape  of  misarranged  clasps, 
substantially  as  herein  set  forth ; "  (3.)  "  The  combination  of 
a  hopper  with  a  clasp-feeding  device,  and  with  a  clasp-supply- 
ing device,  the  combination,  as  a  whole,  operating  substan- 
tially as  herein  set  forth ; "  (4.)  "  The  combination  of  a  dasp- 
dinching  device  with  a  clasp-supplying  device,  the. whole 
ox>erating  substantially  as  herein  set  forth  ;  "  (5.)  "  The  com- 
bination of  a  hopper,  a  clasp-feeding  device,  a  clasp-supplying 
device,  and  a  clasp-clinching  device,  the  combination,  as  a 
whole,  operating  substantially  as  herein  set  forth ; "  (6.) 
"  The  combination  of  a  clasp-clinching  device  with  a  libera- 
ting device,  operating  substantially  as  herein  set  forth ;  '^  (7.) 
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"  The  combination  of  a  clasp-clinching  device  and  of  a  clasp- 
snpplying  device  with  a  treadle  operating  substantially  as 
herein  set  forth." 

The  value  of  the  inventions  embodied  in  the  Mann  patent 
is  unquestionable.  The  tapes  must  be  secured  to  the  hoops, 
so  as  to  prevent  any  sliding,  in  use,  of  the  tapes  on  the  hoops, 
and  any  falling  away  of  the  hoops  from  their  proper  positions, 
and  the  advantage  of  doing  the  work  by  machinery  instead  of 
by  hand  is  obvious  and  is  shown  by  the  evidence.  Before 
the  invention  of  Mann  this  work  was  always  done  by  hand. 

It  is  claimed  by  the  plaintiff  that  the  machine  of  the  de- 
fendant infringes  the  first  three  claims  of  the  Mann  patent,  in 
having  substantially  the  same  clasp-feeding  device,  with  its 
inclined  plate  and  guide-bars,  and  the  opening  to  permit  the 
escape  of  misarranged  clasps,  and  substantially  the  same  com- 
bination of  hopper,  clasp-feeding  device  and  clasp-supplying 
device,  that  are  found  in  the  Mann  patent,  and  aU  operating 
in  substantially  the  same  ^manner  that  is  set  forth  in  that 
patent.  There  can  be  no  doubt  that  the  defendant  has  bodily 
appropriated  every  thing  that  is  embraced  in  the  first  three 
claims  of  the  Mann  patent.  He  has,  in  his  machine,  a  clasp- 
feeding  device,  consisting  substantially  of  an  inclined  plate 
and  guide-bar  operating  in  such  manner  that  skirt-clasps 
which  are  supplied  to  the  feeding  device  with  their  tongues 
in  various  positions  relatively  to  the  place  of  supply,  are  de- 
livered with  their  tongues  in  the  same  positions  relatively  to 
the  place  of  delivery.  Such  feeding  device  is  constructed 
with  an  opening  to  permit  the  escape  of  misarranged  clasps, 
and  is  so  combined  with  a  hopper  and  with  a  clasp-supplying 
device,  that  clasps  placed  promiscuously  in  the  hopper  are 
secured  in  the  clasp-supplying  device  with  their  tongues  in 
the  same  positions  relatively  thereto,  and  are  held  therein  in  a 
row  ready  for  the  performance  of  a  subsequent  operation.  In 
fact,  the  construction  of  the  defendant's  machine,  in  respect 
to  the  hopper,  the  feeding  device,  the  opening  for  escape  and 
the  dasp-supplying  device,  is  scarcely  varied  in  form  from  the 
construction  shown  in  the  Mann  patent.  The  infringement 
of  the  first  tliree  claims  of  that  patent  is,  therefore,  clear. 


132  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Wilcox  V.  Eomp. 

The  defence  as  to  the  Mann  patent  is  placed  mainly  on 
two  grounds  :  (1.)  That  Mann  did  not  invent  what  is  claimed 
in  his  patent,  but  that  it  was,  in  fact,  invented  by  one  Samuel 
R.  Wilmot,  and  communicated  to  and  wrongfully  patented 
by  Mann ;  (2.)  That  the  first  three  claims  of  the  Mann  patent 
are  anticipated  by  what  is  found  in  letters  patent  of  the 
United  States  granted  to  William  H.  Van  Gieson,  November 
30th,  1858,  for  an  "  improved  machine  for  plating  nail-heads,*' 
and  the  first  two  claims  of  the  Mann  patent  are  anticipated 
by  what  is  found  in  letters  patent  of  the  United  States 
granted  to  M.  M.  Rhodes  and  J.  C.  Rhodes,  May  8th,  1855, 
for  a  "machine  for  leathering  tacks." 

The  evidence  clearly  shows  that  Mann  was  an  original  and 
independent  inventor  of  what  is  claimed  in  the  Mann  patent ; 
and  the  defendant  wholly  fails  to  show  that  anything  that 
Wilmot  did  in  the  way  of  inventing  or  constructing  a  machine 
like  Mann's  was  in  any  way  made  known  to  Mann  before 
Mann  made  his  invention.  Besides,  it  is  not  shown  that  what 
Wilmot  did,  if  it  was  prior  in  time  to  Mannas  invention, 
amounted  to  anything  more  than  a  mere  experiment,  which 
was  abandoned. 

It  is  a  mistake  to  suppose,  as  is  contended  by  the  counsel 
for  the  defendant,  that  the  first  claim  of  the  Mann  patent 
covers  every  clasp-feeding  device  which  consists  substantially 
of  an  inclined  plate  and  one  or  more  guide-bars,  whether,  the 
whole  operates  or  not  substantially  as  set  forth  in  the  Mann 
patent.  In  order  to  be  within  such  claim,  the  inclined  plate 
and  the  guide-bars  must  operate  in  substantially  the  same 
manner,  as  a  whole,  as  the  inclined  plate  and  the  guide-bars 
of  Mann,  in  feeding  clasps  of  substantially  the  same  character 
as  the  clasps  shown  in  the  Mann  patent.  So,  also,  to  be 
within  the  second  claim  of  the  Mann  patent,  such  inclined 
plate  and  such  guide-bars  must  operate  in  substantially  the 
same  manner,  in  connection  with  the  opening  for  the  escape 
of  such  clasps  as  are  misarranged,  to  permit  such  escape,  as  in 
the  patent  of  Mann.  And,  to  be  within  the  third  claim 
of  that  patent,  the  combination  must  be  substantially  one  of 
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such  a  hopper,  and  such  a  feeding  device,  and  such  a  supply- 
ing device,  as  are  shown  in  the  Mann  patent,  and  must,  as  a 
whole,  operate  in  substantially  the  same  manner  as  the  com- 
bination named  in  such  third  claim  does,  in  feeding  and  sup- 
plying such  clasps  as  are  shown  in  such  patent.   The  erroneous 
view  taken,  on  the  part  of  the  defendant,  as  to  the  scope  of  the 
claims  of  the  Mann  patent,  is  the  foundation  of  the  position 
assumed  on  the  part  of  the  defendant,  that  Van  Gieson's  pat- 
ent anticipates  the  first  claim  of  the  Mann  patent,  because  the 
former  describes  a  machine  for  feeding  the  shells  or  clasps 
which  go  around  the  heads  of  nails  used  on  trunks,  which 
machine  has  a  feeding  device  consisting  of  an  inclined  plate 
and  one  or    more  guide-bars,   and  because  such  feeding  de- 
vice  is,  therefore,   a  clasp-feeding  device  consisting  of  those 
instrumentalities.     The  same  thing  is  true  in  regard  to  the 
claims  made  by  the   defendant,  that  Van  Gieson's  patent 
anticipates  the  second  claim  of  the  Mann  patent,  because  the 
former  describes  an  opening  for  escape  in  the  feeding  device, 
and  that  Van  Gieson's  patent  anticipates  the  third  claim  of 
the  Mann  patent,  because  the  former  describes  a  hopper,  a 
feeding  device,  and  a  supplying  device.     The  same  remarks 
are  true  in  respect  to  the  views  urged  on  the  part  of  the 
defendant  in  regard  to  the  Khodes  patent  for  the  machine  for 
leathering  tacks. 

In  the  clasp-feeding  device  of  Mann,  which  forms  the  sub- 
ject of  the  first  claim  of  the  Mann  patent,  the  upright  face  of 
the  guide-bar  is  separated  from  the  surface  of  the  inclined 
plate  by  a  space  into  which  the  head  of  the  descending  clasp 
enters  as  far  as  the  tongues  on  the  clasp  will  allow,  so  that  the 
tongues  rest  and  slide  against  the  upright  face  of  the  guide- 
bar,  and  the  entire  clasp,  consisting  of  head  and  tongues,  is 
thus  guided  to  the  lower  end  of  the  inclined  plate  with  the 
tongues  in  the  position  required  to  enable  them  to  enter  prop- 
erly the  clasp-supplying  device.  In  Van  Gieson's  shell  or 
clasp-feeding  device,  the  upright  face  of  his  v-shaped  funnel  is 
not  separated  from  the  surface  of  the  inclined  plate  by  any 
space.    There  is,  therefore,  in  Van  Gieson's  device  no  provi- 
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sion  for  allowing  the  tongues  of  a  clasp  to  arrange  themselves 
against  the  upright  face  of  the  funnel,  and  no  provision  for 
guiding  the  clasp  to  the  lower  end  of  the  inclined  plate,  with 
their  tongues  in  the  position  required  for  entering  properly  a 
clasp-supplying  device.  In  Van  Gieson's  machine,  there  are  two 
inclined  plates,  with  a  space  between  them  for  feeding  nails, 
which  slide  down  the  plates  suspended  by  their  heads,  with 
their  points  hanging  down  between  the  plates.  In  the  Mann 
machine,  the  inclined  plate  supports  the  clasps  with  their  heads 
downwards,  and  their  points  upwards.  The  mode  of  opera- 
tion of  each  of  the  two  feeding  devices  of  Van  Gieson  is  dif- 
ferent frorii  the  mode  of  operation  of  the  feeding  device  of 
Mann,  and  neither  one  of  Van  Gieson's  feeding  devices  can  be 
used  to  feed  the  clasps  which  the  feeding  device  of  Mann  feeds. 
The  feeding  device  in  the  Bhodes  patent  operates  on  the  same 
principle  as  the  nail-feeding  device  in  the  Van  Gieson  patent, 
and  in  a  substantially  different  manner  from  the  feeding 
device  in  the  Mann  patent. 

Although  the  Van  Gieson  machine  and  the  Bhodes  ma- 
chine have  each  of  them  an  opening  to  permit  the  escape  of 
misarranged  articles,  yet,  inasmuch  as  neither  of  those  ma- 
chines has  the  feeding  device  of  Mann,  they  do  not  present 
the  same  arrangement  or  combination  that  is  foimd  in  the 
second  claim  of  the  Mann  patent. 

So,  in  regard  to  the  third  claim  in  the  Mann  patent,  there 
is  not  found  in  the  Van  Gieson  machine  any  combination  of 
hopper,  clasp-feeding  device,  and  clasp-supplying  device, 
which  operates,  as  a  whole,  substantially  like  the  combination, 
in  the  Mann  machine,  of  those  three  instrumentalities,  as 
there  found.  There  is  not  in  the  Van  Gieson  machine  any 
such  clasp-feeding  device,  or  any  such  clasp^upplying  device, 
as  is  found  in  the  Mann  patent. 

It  follows,  therefore,  that  neither  one  of  the  first  three 
claims  of  the  Mann  patent  is  invalidated  by  any  thing  that  is 
found  in  the  Van  Gibson  patent  or  in  the  Rhodes  patent. 

We  come  now  to  the  consideration  of  the  Baird  patent. 
The  specification  of  that  patent  says  :     "  A  machine  for  apply- 
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ing  clasps  to  the  hoops  of  hoop  skirts  was  invented  by  Bela  A. 
Mann,  by  which  machine  the  clasps,  thrown  promiscnously 
into  the  hopper,  are  fed  to  a  clasp-supplying  device,  from 
which  they  are  applied  in  succession  to,  and  clasped  upon, 
the  hoops  of  the  skirt  that  are  presented  to  the  ma- 
chine. In  this  machine,  the  parts  are  so  arranged  that,  in  the 
operation  of  clasping,  the  whole  skirt  which  is  being  operated 
upon  is  raised  at  the  application  of  each  clasp.  This  arrange- 
ment is  objectionable,  and  the  object  of  my  invention  is,  to 
permit  the  skirt  to  remain  in  one  place  during  the  operation  of 
applying  all  the  clasps,  by  which  means  the  operation  of  clasp- 
ing is  greatly  facilitated.  My  invention  consists,  first,  in  the 
combination  of  a  rest  for  the  hoops  of  the  skirt,  with  clasp- 
feeding  and  cldsp-supplying  devices,  by  means  of  a  moving 
clasp-carrying  device,  which  receives  the  clasps  in  succession, 
and  carries  them  to  the  skirt-hoop  presented  to  the  machine. 
The  second  part  of  my  invention  consists  in  constructing  the 
clasp-carrier  in  such  maimer,  and  in  so  combining  it  with  the 
clasp-supplier,  that  it  not  only  carries  the  clasp,  but  also  forms 
a  gate  which  prevents  the  escape  of  clasps  from  the  clasp-sup- 
plier. The  third  part  of  my  invention  consists  in  construct- 
ing the  claspK»rrier  in  such  manner,  and  in  so  combining  it 
with  the  hoop-rest,  that  it  not  only  carries  the  clasp,  but  also 
forms  one  of  the  members  by  which  the  clasp  is  applied  to  the 
hoop.  The  general  appearance  of  the  machine  in  which  I 
have  embodied  my  improvements  is  similar  to  that  of  Bela 
A.  Mann,  as  it  contains  a  hopper,  a  clasp-feeding  device,  a 
clasp-supplying  device,  and  a  clasp-clinching  device."  The 
specification  then  describes  the  hopper,  the  feeding  device, 
the  opening  for  escape,  and  the  supplying  device.  They  are 
those  of  the  Mann  patent.  The  clasp-carrier  consists  of  a  slide 
moving  vertically  in  guides,  and  fitted,  at  its  lower  end,  with 
a  pair  of  jaws,  which  jaws  are  at  a  sufiicient  distance  from  the 
end  of  the  slide  to  form  a  receptacle  to  hold  the  plate  of  a  single 
clasp  with  its  tongues  projecting  down  between  the  lips  of  the 
jaws.  Means  are  provided  for  opening  the  jaws  to  permit  the 
clasps  to  escape.  The  jaws  are  drawn  towards  each  other  by  a 
spring,  to  hold  the  clasp  until  they  are  opened.    Below  the  slide 
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is  the  skirt-rest,  which  is  a  grooved  block  ot  steel  immediately 
beneath  the  lower  end  of  the  slide,  so  that,  when  the  slide  is 
depressed,  carrying  the  clasp  in  its  jaws,  the  tongues  of  the 
clasp  are  clinched  by  being  driven  against  the  grooved  block. 
The  grooved  block  forms  a  hoop-rest  and  supports  the  hoop, 
and  is  famished  with  a  guide  to  ensure  the  application  of  the 
clasps  at  the  proper  places.  The  upper  surface  of  the  hoop- 
rest  is  convex,  and  the  lower  surfaces  of  the  jaws  of  the  slide 
are  bevelled,  so  that  the  striking  of  the  two  against  each  other 
opens  the  jaws  and  permits  the  clasp  held  by  them  to  pass 
between  them.  They  are  then  withdrawn  by  the  rise  of  the 
slide.  The  slide  is  worked  by  a  foot-treadle,  and  is  returned 
to  its  highest  position  by  a  spring.  When  it  is  at  that  posi- 
tion, the  receptacle  within  its  jaws  is  opposite  to  the  mouth 
of  the  clasp-supplying  device,  so  that  it  then  receives  a  clasp, 
which  is  pushed  edgewise  into  it  from  the  lower  end  of  the 
clasp-supplier,  by  the  pressure  of  the  column  of  clasps  above, 
the  lower  end  of  the  clasp-supplier  being  bent  for  the  purpose. 
The  face  of  the  slide  moves  in  close  proximity  to  the  mouth 
of  the  clasp-supplier,  so  that  it  forms  a  gate  which  closes  the 
mouth  of  the  clasp-supplier,  and  prevents  the  escape  of  clasps 
improperly.  The  specification  says :  "  The  movement  of  the 
clasp-carrier  need  not  necessarily  be  in  a  straight  line,  because 
it  is  obvious  that  it  might  be  made  to  move  in  the  arc  of  a 
circle,  provided  the  hoop-rest  be  properly  located  to  present 
the  hoop  to  receive  the  clasp.  All  that  is  necessary  is,  that 
the  clasp-carrier  should  be  moved  in  such  manner,  that  it  will 
receive  clasps  from  the  clasp-supplier,  and  carry  them  onward 
in  the  machine,  to  be  subsequently  clinched  upon  the  hoop." 
The  claims  of  the  patent  are  these :  (1.)  "  The  combination 
of  a  hoop-rest,  a  clasp-feeder,  a  clasp-supplier,  and  a  moving 
clasp-carrier,  the  combination,  as  a  whole,  operating  substan- 
tially as  set  forth  ; "  (2.)  "  The  combination  of  a  clasp-carrier 
with  the  clasp-supplier,  in  such  manner  that  the  clasp-carrier 
forms  a  gate  or  stop  to  prevent  the  escape  of  clasps,  the  com- 
bination, as  a  whole,  operating  substantially  as  set  forth ; " 
(3.)  "  The  combination  of  a  clasp-carrier  with  the  hoop-rest, 
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in  such  manner  that  the  clasp-carrier  forms  one  of  the  mem- 
bers by  which  the  clasp  is  clinched  upon  the  hoop."  It  is 
not  alleged  that  the  defendant's  machine  infringes  the  second 
claim  of  the  Baird  patent,  but  it  is  asserted  that  it  infringes 
the  first  and  third  claims. 

The  machine  of  the  defendant,  in  the  particulars  in  which 
it  is  alleged  to  infringe  such  first  and  third  claims,  is  construc- 
ted substantially  in  accordance  with  letters  patent  granted  to 
the  defendant  May  7th,  1867.  The  mouth  of  the  groove  in 
the  clasp-supplier  is  closed  by  a  spring-latch,  which  prevents 
the  clasps  from  leaving  the  clasp-supplier  spontaneously. 
From  the  clasp-supplier,  one  clasp  after  another  is  transferred 
to  a  clasp-carrier  which  swings  up  and*  doMH  on  a  pivot 
through  an  arc  of  ninety  degrees  or  nearly  so.  The  face  of 
the  clasp-carrier  is  provided  with  a  groove,  which  is  just  wide 
enough  to  pass  over  the  spring-latch  before-mentioned,  and, 
when  the  clasp-carrier  is  swung  upwards,  it  strikes  the  spring- 
latch  and  opens  it,  and  a  single  clasp  is  transferred  from  the 
clasp-supplier  to  the  clasp-carrier.  The  motion  of  the  clasp- 
carrier  is  then  reversed,  and,  as  it  goes  down,  the  clasp  is  re- 
versed or  brought  into  the  proper  position  to  allow  its  points 
to  penetrate  the  tape  placed  on  an  anvil  at  the  end  of  its 
range  of  motion.  The  anvil  has  a  semi-circular  groove,  so 
that  the  points  of  the  clasps  can  penetrate  the  tape,  and  they 
are  clinched  by  the  action  of  a  hammer,  which  is  worked  by 
appropriate  machinery,  and  which,  by  striking  the  clasp-car- 
rier, causes  it  to  clinch  the  tongues  of  the  clasp  against  the' 
anvil  beneath.  In  the  Baird  machine,  as  in  the  Mann  ma- 
chine, the  lower  ends  of  the  plates  of  the  clasp-supplier  are 
curved,  so  that  the  lowest  cldsp  in  the  row  of  clasps  in  the 
clasp-supplier  has  its  tongues  pointing  downward  as  it  enters 
between  the  plates  or  jaws  of  the  liberating  device,  and  in 
that  position  it  descends  vertically  and  enters  the  tape.  The 
plate  or  head  of  the  clasp  is,  therefore,  in  the  Mann  and 
Baird  machines,  changed,  in  the  clasp-supplier,  from  a  verti- 
cal to  a  horizontal  position.  In  the  defendant's  machine,  the 
plate  of  the  clasp  is  in  a  vertical  position  when  it  leaves  the 
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clasp-supplier  and  enters  the  clasp-carrier,  and  it  is  changed 
to  be  in  a  horizontal  position,  with  the  tongues  of  the  clasp 
projecting  downwards,  by  the  motion  of  the  clasp-carrier 
through  the  arc  of  a  circle. 

The  first  claim  of  the  Baird  patent  claims  "the  combina- 
tion of  a  hoop-rest,  a  clasp-feeder,  a  clasp  supplier  and  a 
moving  clasp-^sarrier,  the  combination,  as  a  whole,  operating 
substantially  as  set  forth."  The  machine  of  the  defendant  has 
substantially  the  same  hoop-rest,the  same  clasp-feeder,  and  the 
same  clasp-supplier,  that  the  Eaird  machine  has,  and  it  has  a 
moving  clasp-carrier.  But  its  moving  dasp-carrier  does  not 
operate  substantially  in  the  manner  that  the  Baird  moving 
clasp-carrier  operates,  as  described  in  the  Baird  patent.  That 
patent  describes  the  clasp-carrier  as  consisting  of  a  slide 
moving  in  guides,  and,  although,  in  its  description  and  draw- 
ings, it  represents  such  slide  as  moving  vertically,  it  states 
that  its  movement  need  not  necessarily  be  in  a  straight  line, 
but  that  it  may  be  made  to  move  in  the  arc  of  a  circle.  The 
slide  and  guides  may  be  curved,  so  that  the  slide  will  move 
in  the  arc  of  a  circle,  but  still  the  clasp-carrier  must  be  sub- 
stantially a  slide  moving  in  guides.  Although  the  defend- 
ant's clasp-carrier  moves  in  the  arc  of  a  circle,  yet  it  is  not 
substantially  a  slide  moving  in  guides,  and  does  not  operate 
in  substantially  the  same  manner  as  the  Baird  moving  dasp- 
carrier.  Therefore,  the  combination,  in  the  defendant's  ma- 
chine, of  his  hoop-rest,  clasp-feeder,  clasp-supplier  and  clasp- 
carrier,  does  not,  as  a  whole,  operate  substantially  in  the  same 
manner  as  the  combination,  in  the  Baird  patent,  of  the  hoop- 
rest,  clasp-feeder,  clasp-supplier  and  clasp-carrier  described 
therein.  It  follows,  that  the  first  claim  of  the  Baird  patent 
is  not  infringed. 

In  the  defendant's  machine,  the  clasp-carrier  is  combined 
with  the  hoop-rest  in  such  a  manner  that  the  clasp-carrier 
forms  one  of  the  members  by  which  the  clasp  is  clinched  upon 
the  hoop.  It  is,  in  the  defendant's  machine,  the  blow  of  the 
hammer  upon  the  top  of  the  clasp-carrier  which  clinches  the 
'  poiuts  of  the  clasps  against  the  hoop-rest  or  anvil.    The  third 
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daim  of  the  Baird  patent  is,  therefore,  infringed  by  the  de- 
fendant. 

There  is  nothing  in  the  Yan  Oieson  patent  or  the  Ehodes 
patent  that  anticipates  what  is  covered  by  the  third  claim  of 
the  Baird  patent,  nor  is  it  anticipated  by  any  thing  found  in 
the  De  Forest  patent  or  the  Mann  patent. 

It  results,  that  there  must  be  a  decree  in  favor  of  the 
plaintiff  for  a  perpetual  injunction  and  an  account  of  profits, 
as  respects  the  first  three  claims  of  the  Mann  patent  and  the 
third  claim  of  the  Baird  patent,  and  for  the  costs  of  this 
suit. 


Francis  Tomes  and  others 

vs. 
Hbhan  J.  Eedfield. 

Iq  this  case,  which  was  a  salt  against  a  Collector  of  customs,  for  the  return  of 
duties,  paid  under  protest,  on  commissions  and  charges,  sundry  words  found 
in  the  record  of  the  verdict,  and  which  it  appeared  were  not  part  of  the  yerdiot 
as  rendered,  but  were  inserted  by  a  clerical  mistake,  were  expunged  by  the 
Court,  and  sundry  other  words,  not  found  in  the  record  of  the  yerdict,  and 
which  it  appeared  were  part  of  the  yerdict  as  rendered,  but  were  omitted  by 
a  clerical  mistake,  were  inserted  by  the  Court 

Effect  of  a  written  stipulaUon  made  by  the  attorney  for  the  plaintiff  with  the 
attorney  for  the  defendant,  after  yerdiot,  in  respect  to  the  manner  in  which 
any  question  which  should  arise  before  the  referee  as  to  the  sufficiency  of  a 
protest,  should  be  disposed  of,  as  an  estoppel  upon  the  right  of  the  defendanW 
to  raise,  by  exception  to  the  report  of  the  referee,  a  question  as  to  the  suffi' 
dency  of  such  protest,  considered. 

The  proper  manner  of  acyustiug  a  yerdiot  for  excessiye  duties  on  charges^ 
stated. 

(Before  Blatobfokd,  J.,  Southern  District  of  New  York,  January  Slst,  1870.) 

This  was  an  action,  commenced  in  June,  1863,  to  recover 
back  an  excess  of  duties  alleged  to  have  been  paid  to  the  de- 


140  SOUTHERN  DISTRICrr  OF  NEW  YORK, 

Tomes  v.  Redfield. 


fendant,  as  Collector  of  the  port  of  New  York,  under  protest, 
on  sundry  importations  of  merchandise  from  Europe.  On  the 
6th  of  January,  1864,  the  case  was  brought  to  trial  before  the 
Court  and  a  jury,  and  a  verdict  was  rendered  in  the  follow- 
ing terms,  as  then  recorded  in  the  minutes  of  the  Court : 
"  By  consent  of  counsel,  the  jury  find  a  verdict  for  the  plain- 
tiff, for  the  amount,  with  interest,  of  the  excess  of  duties  paid 
under  protest,  on  more  than  two  per  cent,  commission  on  all 
importations,  specified  in  the  bill  of  particulars  in  this  cause, 
from  the  continent  of  Europe,  except  Paris,  and  on  more  than 
one  and  a  half  per  cent,  commission  on  importations  from  Great 
Britain ;  and  a  like  verdict  for  the  excess  of  duty  paid  under  pro- 
test, on  the  importations,  specified  in  the  bill  of  particulars  in 
this  csLUBGj/rom  the  Corvtmerd  of  Europe^  upon  diarges,  above 
those  set  forth  in  the  reports  of  Isaac  Phillips,  appraiser,  dated 
October  13th,  1856,  and  of  the  several  subsequent  dates,  the 
amount  in  this  cause  to  be  adjusted  by  the  clerk  of  this  Court, 
or  his  deputy."  On  the  16th  of  March,  1865,  an  order  was 
made  revoking  the  reference  of  such  adjustment.  On  the 
28th  of  March,  1867,  an  order  was  made  referring  it  to  R.  E. 
Stilwell,  Esquire,  a  Commissioner  oi  this  Court,  to  take  and 
state  an  account  of  the  claim  of  the  plainti1&  in  the  cause,  and 
to  assess  their  damages,  upon  the  principles  settled  on  the 
trial,  being  guided  upon  such  reference  by  the  rulings  of  law, 
and  the  charge  to  the  jury,  made  by  the  Court,  and  by  the  ver- 
dict rendered  on  the  questions  of  fact  submitted.  On  the  7th 
of  August,  1869,  it  appearing  to  the  Court  that  the  words 
"  from  the  continent  of  Europe,"  above  underscored,  had  been 
erroneously  transcribed  into  the  minutes  of  the  Court,  as  a 
^art  of  the  record  of  the  verdict,  and  that  those  words  formed 
no  part  of  the  verdict  as  given,  an  order  was  made  expunging 
such  words.  On  the  same  day  that  the  verdict  was  rendered » 
January  6th,  1864,  the  attorney  for  the  plaintiffs  gave  to  the 
attorney  for  the  defendant  a  written  stipulation  in  reference 
to  this  case  and  several  other  cases,  in  which  a  like  verdict 
had  that  day  been  given.  The  stipulation  was  in  the  follow- 
ing words :    "  As  to  the  cases  in  which  verdicts  have  been 
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this  day  taken  in  the  United  States  Circuit  Court,  and  re- 
ferred to  the  clerk,  I  do  hereby  stipulate,  that  if,  in  adjusting 
any  of  the  verdicts  in  these  cases,  the  clerk  shall  find  the  pro- 
tests on  which  the  verdict  is  based  different  from  those  in  like 
cases  which  have  been  heretofore  adjusted  by  himself,  or  by  the 
Custom-House,  and  any  question  shall  arise  as  to  the  sufficiency 
of  such  protest,  if  it  shall  not  appear  to  said  clerk  that  the  Court 
has  already  passed  upon  it  and  held  it  to  be  valid,  or  the 
Custom-House  recognized  it  as  sufficient,  by  refunding  upon 
it  in  like  cases,  then  the  clerk  shall  report  the  same,  with  his 
findings,  to  the  Court,  which  shall  decide  the  question."  On 
the  3d  of  November,  1869,  a  motion  was  made  by  the  plain- 
tiffs to  correct  the  record  of  the  verdict  as  found  in  the  min- 
utes of  the  Court,  by  inserting  after  the  words,  "  and  of  the 
several  subsequent  dates,"  the  words,  "  as  modified  by  Treas- 
ury Instructions  dated  May  21st,  1863."  That  motion  was 
ordered  to  stand  over  until  the  hearing  on  the  report  of  the 
referee,  without  prejudice  to  its  being  then  renewed. 

On  the  foregoing  state  of  facts,  the  reference  proceeded 
before  the  referee.  On  the  20th  of  October,  1869,  he  filed 
his  report.  He  reported  that  the  plaintiffs  were  entitled  to 
judgment  on  the  verdict,  for  $3,078.66,  as  of  the  12th  of  July, 
1869.  In  the  report,  ho  said:  "I  do  further  find  and  re- 
port, that  I  have  aUowed,  in  such  adjustment,  a  refund  of  du- 
ties on  commissions  on  entries  to  which  no  specific  protests 
are  attached,  but  which  are  subsequent  in  date  to  the  protest 
attached  to  entry  per  Pacific,  January  9th,  1854,  to  which  the 
first  prospective  protest  against  duty  on  commissions  is  at- 
tached, and  that  it  is  under  such  prospective  protest  that  I 
allow  all  refunds  upon  commissions  upon  subsequent  entries 
not  specifically  protested.  Such  protest  was  attached  to  an 
entry  of  portmonnaies  from  Paris,  and  is  the  same  in  form  as 
other  protests  upon  which  adjustments  have  been  made  by 
me,  under  decisions  of  the  Courts,  and  I  do  further  find  and 
report,  that  I  have  allowed  a  reftmd  on  charges  on  entries  to 
which  no  specific  protests  are  attached,  when  such  entries  are 
of  a  date  subsequent  to  the  entry  per  Arctic,  April  22d,  1854,  to 
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which  entry  is  attached  the  first  prospective  protest  against 
charges,  and  which  is  also  in  the  same  form  as  other  protests 
npon  which  adjustments  have  been  made  by  me,  under  de- 
cisions of  the  Courts.  The  entries  upon  which  refunds  have 
been  adjusted  were  made  at  different  dates,  between  January 
7th,  1854,  and  June  22d,  1857,  and  were  for  different  kinds 
of  goods,  as  shown  by  the  entries  and  invoices." 

The  case  now  came  before  the  Court  on  exceptions,  filed 
by  the  defendant,  to  the  report  of  the  referee,  and  on  a  motion 
made  by  the  defendant  to  vacate  the  order  of  the  7th  of 
August,  1869,  and  on  a  renewal  by  the  plaintiffs  of  their  mo- 
tion of  the  3d  of  November,  1869. 

WiUiam  M.  EoarU  and  Ahnon  W.  Oriswdldj  for  the 
plaintiffs. 

Edwards  Pierrepont  {District  Attorney)  and  WiUiam 
Stanlej/j  (Assistant  District  Attorney^)  for  the  defeudant. 

Blatchfobd,  J.  I  see  no  ground  for  vacating  the  order 
of  the  7th  of  Augnst,  1869.  The  mistake  in  inserting  in  the 
record  of  the  verdict  in  the  minutes  the  words  expunged  by 
that  order  was,  on  the  evidence  laid  before  the  Court,  clearly 
a  clerical  mistake,  and  those  words  formed  no  part  of  the  ver- 
dict as  rendered  and  as  understood  by  both  parties  at  the 
time. 

As  to  the  motion  to  insert  in  the  record  of  the  verdict,  as 
found  in  the  minutes  of  the  Court,  after  the  words,  "  and  of 
the  several  subsequeut  dates,"  the  words,  "  as  modified  by 
Treasury  Instructions  dated  May  21st,  1863,"  I  am  satisfied, 
on  the  evidence  produced,  that  the  omission  of  those  words 
was  a  clerical  mistake,  and  that  the  verdict  as  given  contained 
them.  The  then  attorney  for  the  defendant  in  the  suit,  who 
was  the  then  Attorney  of  the  United  States  for  the  Southern 
District  of  New  York,  made  a  report  to  the  Collector  of  the 
port  of  New  York,  on  the  81st  of  March,  1854,  as  to  the  par- 
ticulars of  the  verdict,  reciting  it  as  containing  the  words  in 
question.    The  motion  is,  therefore,  granted. 
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The  exceptions  to  the  report  will  now  be  considered.  The 
first  exception  complains,  that  the  referee  has  allowed  amounts 
paid  for  duties  on  commissions,  without  any  protest  against 
such  payment  having  been  made  at  the  time  thereof,  or  at  any 
time,  and  without  any  protest  having  been  made  except  the 
protest  attached  to  the  entry  by  the  Pacific,  dated  January 
9th,  1854: ;  and  that  such  protest  was  not  sufficient  to  warrant 
the  recovery  back  of  the  payments  made  subsequent  to  such 
protest  and  without  reference  thereto,  because  it  was  a  protest 
against  the  payment  of  duties  on  commissions  on  an  importa- 
tion of  portmonnaies  from  Paris,  and  the  Collector  received 
no  notice  that  the  plain  tifis  desired  that  notice  to  apply  to 
importations  of  various  other  articles  not  portmonnaies,  im- 
ported from  Great  Britain  subsequently,  the  duties  on  which 
are  included. in  the  amount  reported.  The  defendant  seeks, 
by  this  first  exception,  to  raise  and  obtain  a  decision  on  the 
question  as  to  the  sufficiency  of  the  prospective  protest  at- 
tached to  the  entry  by  the  Pacific,  as  a  protest  in  this  case. 
But  I  do  not  think  that  the  defendant  is  in  a  position  to  raise 
any  such  question  in  this  case.  The  making  of  a  proper  pro- 
test in  writing,  at  the  time  the  alleged  excessive  duties  were 
paid,  was,  under  the  statute,  an  indispensable  prerequisite  to 
the  right  of  the  plaintiffs  to  maintaii^  a  suit  to  recover  back 
such  excessive  duties,  and  the  fact  that  a  verdict  was  rendered 
for  the  plaintiffs  is  conclusive  evidence,  at  this  stage  of  the 
case,  that  proof  was  given  at  the  trial  that  such  a  protest  was 
made.  The  verdict  finds,  that  the  excessive  duties  paid  by  the 
plaintiffs  were  paid  under  protest,  that  is,  under  such  a  protest 
as  the  law  requires.  The  legitimate  effect  of  such  verdict  can- 
not be  varied  except  by  the  consent  of  the  plaintiffs.  Nothing 
is  shown  which  is  claimed  to  vary  such  effect,  except  what  is 
found  in  the  plaintiffs'  stipulation  of  January  6th,  1864.  That 
stipulation  concedes  this,  and  no  more — that  if,  in  adjusting 
the  verdict,  the  clerk  shall  find  the  protests  on  which  the  ver- 
dict is  based  different  from  those  in  like  cases  which  had  been 
adjusted  by  himself,  or  by  the  Custom -House,  prior  to  the  6th 
of  January,  1864,  then,  and  only  then,  may  a  question  be 
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raised  as  to  the  sufficiency  of  the  protests.  It  is  for  the  de- 
fendant to  show  affirmatively,  that  the  clerk,  in  adjusting  the 
verdict,  has  found  the  protests  on  which  the  verdict  is  based 
to  be  different  from  those  in  like  cases  which  had  been  ad- 
justed by  himself,  or  by  the  Custom-House,  prior  to  the  6th  of 
January,  1864.  The  defendant  does  not  show,  by  the  report 
of  the  referee,  who  stands  in  the  place  of  the  clerk,  or  other- 
wise, that  the  referee  had  found  any  such  fact  to  exist  in  ref- 
erence to  the  protests  on  which  the  verdict  is  based.  There- 
fore, the  defendant  cannot  raise  any  question  as  to  the  suffi- 
ciency of  the  protests. 

These  views  dispose,  also,  of  the  second  exception,  which 
is,  that  the  protest  attached  to  the  entry  by  the  Pacific  was  a 
protest  against  the  payment  of  duties  on  commissions  exceed- 
ing two  and  one  half  per  cent.,  and  conceded  that  two  per  cent, 
could  properly  be  exacted,  and  that  the  referee  has  allowed 
the  plaintiffs  to  recover  back  all  duties  paid  on  commissions 
on  importations  from  Great  Britain  which  exceeded  one  and  a 
half  per  cent.  The  defendant  is  concluded  as  to  the  sufficiency 
of  the  protests,  and  the  referee  has  strictly  followed  the  ver- 
dict in  allowing  such  recovery. 

The  third  exception  complains,  that  the  referee  has  allowed 
amounts  paid  for  duties  on  charges,  without  any  protest  against 
their  payment  having  been  made  at  the  time  thereof,  and 
without  any  protest  against  their  payment  having  been  made 
at  any  time,  and  without  any  protest  having  been  made,  except 
the  protest  attached  to  the  entry  by  the  Arctic,  of  tlie  date  of 
April  22d,  1854.  The  decision  in  regard  to  the  first  excep- 
tion applies  to  this  one,  and  it  is  overruled. 

The  fourth  exception  complains,  that  there  was  no  evidence 
before  the  referee  that  any  of  the  duties  which  the  plaintiffs 
had  paid  were  upon  charges,  above  those  set  forth  in  the 
report  of  Isaac  Phillips,  dated  October  13th,  1856,  or  in  his 
reports  of  subsequent  dates,  and  that  nevertheless  it  appears, 
by  the  report  of  the  referee,  that  he  has  allowed  to  the  plaint- 
iffs various  amounts,  upon  the  theory  that  such  amounts  were 
excessive  duties  paid  upon  charges,  above  those  set  forth  in 
said  reports. 
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The  fifth  exception  complaiDs,  that  it  appears,  by  the 
evidence,  that  the  referee  has  included,  in  the  amount  reported 
by  him,  items  of  charges  for  inland  freight  in  England  and 
elsewhere,  which  are  not  above  those  set  forth  in  any  report 
of  Isaac  Phillips,  dated  October  13th,  1856,  or  of  any  subse- 
quent date,  and  that,  therefore,  the  verdict  does  not  authorize 
their  recovery. 

The  process  by  which  the  referee  arrived  at  the 
amount  which  he  has  reported  as  due  to  the  plaintiflfs  for 
excessive  duties  on  charges,  was  to  deduct  the  amounts  which 
appeared,  by  the  invoices  and  entries,  to  be  the  amounts  of 
the  charges  for  the  transportation  of  the  goods  from  the  inte- 
rior of  the  country  by  land  or  water  carriage,  incurred  prior 
to  the  time  of  exportation,  from  the  total  amounts  of  costs  and 
charges  upon  which  duties  were  paid.  He  took,  as  his  author- 
ity for  doing  so,  the  Treasury  Instructions  of  May  2l8t,  1863, 
which  contain  this  direction :  '^  Collectors  and  others  are 
informed  that  this  Department  concurs  in  the  decisions  of  the 
Courts,  that  charges  for  transportation  of  goods  from  the  inte- 
rior of  the  country  by  railroad  or  water  carriage,  incurred 
prior  to  the  time  of  exportation,  cannot  be  added  to  the  value 
of  the  goods,  for  the  purpose  of  establishing  their  dutiable 
value."  The  entries  covered  by  the  report  in  the  present  case 
were  made  at  various  dates  between  January  7th,  1854,  and 
June  22d,  1857.  The  Act  governing  the  fixing  of  the  dutiable 
values  of  the  goods  embraced  in  those  entries  was  the  Act  of 
March  3d,  1851,  (9  U.  S.  Stat,  at  La/rge^  629.)  It  was  decided 
by  the  Circuit  Court  for  the  District  of  California,  in  G%bJ)  v. 
WofShington^  (1  McAUister^s  H.,  430,)  that,  under  that 
Act,  charges  for  inland  transportation  were  not  dutiable,  and 
it  is  understood  that  other  decisions  were  made  by  Courts  of 
the  United  States  to  the  same  effect,  prior  to  May,  1863. 
{Forman  v.  Peadeey  21  Monthly  Load  Reporter^  273.)  The 
Instructions  of  May,  1863,  did  not  prescribe  any  new  rule, 
but  only  recognized  the  proper  construction  of  the  Act  of 
1851,  in  respect  to  charges  for  inland  transportation,  to  be 
that  set  forth  in  the  Instructions.    The  verdict  in  this  case,  as 
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now  amended,  and  as  it  mnst  be  held  to  have  always  read,  for 
all  parposes,  in  saying  that  the  refund  is  to  be  of  the  excess  of 
duty  paid  upon  charges  above  those  set  forth  in  the  reports  of 
Isaac  Phillips,  as  modified  by  the  Treasury  Instructions  of 
May  21st,  1863,  means,  that  such  Treasuiy  Instructions  are  to 
control  in  respect  to  the  charges  which  are  to  form  part  of  the 
dutiable  value  of  goods.    The  same  Instructions  provide,  that 
port  charges,  dray  age,  commissions  and  export  duty  are  to  be 
padded,  to  fix  the  dutiable  value  of  goods.    In  respect  to  the 
xshargies  so  to  be  added,  the  reports  of  Mr.  Phillips  as  apprais- 
er  were  ne<;e8sary,  and  were  adopted,  as  appears  from  the  ver- 
dict in  this  case,  by  the  Government,  as  fixing  the  amounts  of 
the  .charges  so  to  be  added.    Such  amounts  were  average 
Amo:unts,  fixed  for  importations  from  any  one  country,  but 
varying  between  Importations  from  different  countries.    But, 
in  respect  to  -charges  that  were  not  to  be  added,  and  which 
oould  form  no  part  of  dutiable  value,  such  as  charges  for  in- 
land transportation,  the  law  having  so  declared,  if  any  such 
charges  are  found  to  have  been  contained  in  the  invoices  and 
entries,  aod  to  have  entered  into  the  values  on  which  duties 
were  paid,  the  plain  method  of  arriving  at  the  accurate  duti- 
able values,  is  to  deduct  the  amounts  of  such  charges  from 
the  total  amounts  of  the  invoices  and  entries.    This  is  just 
what  the  referee  has  done.    Verdicts,  in  form  precisely  like 
the  verdict  in  this  case,  were  rendered  at  the  same  time  in 
thirteen  other  cases  brought  for  return  of  excessive  duties  paid 
under  protest,  five  against  this  defendant,  and  eight  against 
Collector  Schell,  one  of  those  eight  being  a  suit  by  these 
plaintiffs.    Each  verdict  was,  as  is  seen,  one  for  excess  of 
duty  paid  upon  charges  generally— not  merely  for  excess  of 
duty  paid  on  charges  for  inland  transportation,  which  were 
not  dutiable  at  all,  but  for  excess  of  duty  on  charges  dutiable 
in  kind,  where  the  excess  was  in  the  amount  of  the  charges. 
Hence,  the  language  of  the  verdicts.    Where  it  was  necessary 
to  resort  to  the  reports  of  Mr.  Phillips  to. ascertain  the  proper 
amount  of  charges,  such  resort  was  to  be  had.     Where  the 
charges  were  not  dutiable  at  all,  such  as  charges  for  inland 
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traDsportation,  bo  Bach  resort  was  to  be  had,  because  it  was 
nnneoessary,  and  because  the  Instructions  of  May^  1868, 
reciting  the  law,  were  to  control.  So,  also,  such  Instructions 
were  to  control  the  reports  of  Mr.  Phillips,  where  they  cov- 
ered any  point  as  to  which  resort  was  to  be  had  to  such 
reports. 

The  exceptions  are  all  of  tliem  oTerruled,  and  the  report  is 
confirmed,  and  judgment  must  be  entered  for  the  plaintiffs, 
on  the  verdict,  for  $3,078.66,  with  interest  from  July  12th, 
1869. 


Robert  C.  Morgan 

ff8. 

Henry  H.  Van  Dyck. 

Fnder  the  6th,  6ih  and  10th  Sections  of  the  Act  of  August  6th.  1846,  (9  U.  8. 
Slat,  at  Large,  69,)  and  the  Act  of  March  8d,  1867,  (11  Id.,  249,)  and  the  two 
sets  of  Circidar  InatrnctionB  issued  by  the  Secretary  of  the  Treasury  on  the 
27th  of  Hay,  1867,  and  the  Act  of  July  17th,  1862,  (12  Id,  698,)  and  the  Cir- 
cular of  the  Treasury  Department  of  October  27th,  1862,  and  the  Act  of  May 
2d,  1866,  (14  id,  41,)  and  the  Act  of  June  14th,  1866,  (/dl,  64,)  and  the  Cir- 
cular  of  the  Treasury  Department  of  Noyember  10th,  1866,  moneys  of  the 
United  States  placed  in  the  hands  of  an  assistant  quarter-master  in  the  United 
States'  army,  for  disbursement  by  him  as  a  disbursing  officer  of  the  United 
States,  and  deporited  by  him  with  an  assistant  treasurer  of  the  United  States, 
continue  still  to  be  moneys  of  the  United  States. 

Such  assistant  treasurer  is  not  liable  in  assumpsit  to  such  depositor  for  such 
moneys. 
* 
(Before  Blatcbford,  J.,  Southern  District  of  New  York,  February  1st,  1870.) 

This  was  an  action  of  assumpeit  tried  before  the  Court 
without  a  jury. 

Morace  M.  EuggZeSy  for  the  plaintiff. 

Benjamin  K.  PheVpB^  {Assistant  District  Attorney y)  for 
the  defendant. 
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Blatohfobd,  J.  This  suit  is  brought  to  recover  the  Bom 
of  $2,321.83,  which  the  plaintiff  alleges  to  be  due  to  him  from 
the  defendant,  as  the  balance,  in  the  hands  of  the  defendant, 
of  moneys  deposited  by  the  plaintiff  with  the  defendant  daring 
the  year  1867,  subject  to  draft  on  demand.  At  the  time  of 
the  deposit  of  the  moneys  in  question,  the  plaintiff  was  an  as- 
sistant quarter-master  in  the  United  States'  army,  and  the  de- 
fendant was  assistant  treasurer  of  the  United  States  at  the  city 
of  New  York.  The  moneys  deposited  were  moneys  of  the 
United  States,  entrusted  to  the  plaintiff  for  disbursement,  as 
such  assistant  quarter-master,  in  payment  of  claims  against  the 
United  States.  On  the  merits,  the  defendant  claims  that  he 
paid  out  the  $2,321.33  on  drafts  or  cheques  drawn  on  him  by 
the  plaintiff  therefor,  and  the  plaintiff  claims  that  such  drafts 
or  cheques  were  some  of  them  forgeries  of  his  signature,  and 
some  of  them  altered  to  larger  amounts  than  their  true  amounts. 
Independently  of  the  merits,  however,  the  defendant  claims 
that  there  can  be  no  recovery  against  him  in  this  action. 

The  6th  section  of  the  Act  of  August  6th,  1846,  (9  V.  S. 
Stat  at  ZargSj  59,)  provides  for  the  appointment  of  an  assist- 
ant treasurer  of  the  United  States,  to  be  located  at  the  city  of 
New  York.  The  6th  section  provides,  that  every  assistant 
treasurer  shall  keep  safely  all  the  public  money  at  any  time 
placed  in  his  possession  and  custody,  till  the  same  is  ordered 
by  the  proper  department  or  officer  of  the  Government  to  be 
transferred  or  paid  out,  and,  when  such  orders  for  transfer  or 
payment  are  received,  faithfully  and  promptly  to  make  the 
same  as  directed,  and  to  do  and  perform  all  other  duties,  as 
fiscal  agent  of  the  Government,  which  may  be  imposed  by  that 
or  any  other  Act  of  Congress,  or  by  any  regulation  of  the  Treas- 
ury Department  made  in  conformity  to  law.  The  10th  sec- 
tion provides,  that  it  shall  be  lawful  for  the  Secretary  of  the 
Treasury  to  transfer  the  moneys  in  the  hands  of  any  assistant 
treasurer  to  the  Treasury  of  the  United  States ;  and,  also,  to 
transfer  moneys  in  the  hands  of  any  assistant  treasurer  to  any 
other  depositary  constituted  by  the  Act,  at  his  discretion,  and 
as  the  safety  of  the  public  moneys  and  the  convenience  of  the 
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public  service  shall  seem  to  him  to  require.  The  Act  of 
March  8d,  1857,  (11  U.  8.  Stat  at  Large^  249,)  amends  the 
Act  of  Angust  6th,  1846,  by  providing  that  every  disbursing 
oflScer  or  agent  of  the  United  States,  having  any  money  of 
the  United  States  entrusted  to  him  for  disbursement,  shall 
deposit  the  same  with  the  Treasurer  of  the  United  States,  or 
with  some  one  of  the  assistant  treasurers  or  public  depositaries, 
and  draw  for  the  same  only  in  favor  of  the  persons  to  whom  pay- 
ment is  to  be  made  in  pursuance  of  law  and  instructions,  ex- 
cept when  payments  are  to  be  made  in  sums  under  twenty 
dollars ;  and  that,  for  a  failure  to  safely  keep  all  moneys 
deposited  by  any  disbursing  oflScer  or  disbursing  agent  of  the 
United  States,  the  Treasurer  of  the  United  States,  assistant 
treasurer  and  public  depositaries  shall  be  held  guilty  of  the 
crime  of  embezzlement  of  said  moneys.  For  the  pui'pose  of 
carrying  into  effect  the  provisions  of  this  last-named  Act,  the 
Secretary  of  the  Treasury,  on  the  27th  of  May,  1857,  issued 
two  sets  of  Circular  Instructions.  One  of  them  was  addressed 
to  the  disbursing  officers  and  disbursing  agents  employed  under 
the  direction  of  the  Treasury  Department,  and  directs  those 
officers  to  deposit  all  public  moneys  advanced  to  them  for  dis- 
bursemett,  in  their  hands,  or  which  may  be  remitted  to  them, 
with  the  nearest  or  most  convenient  public  depositary,  to  their 
credit,  to  be  paid  out  by  such  public  depositary  only  upon  their 
drafts  or  cheques  in  favor  of  the  persons  to  whom  payment  is  to 
be  rnade.  It  further  directs,  that  drafts  and  cheques  upon  pub- 
lic depositaries,  drawn  by  disbursing  officers  or  disbursing 
agents,  shall  not  be  returned  to  them  after  payment,  but 
be  held  by  the  depositary  subject  to  the  order  of  the  Treas- 
ury Department,  and  that  the  disbursing  officer  or  dis- 
bursing  agent  shall  be  furnished,  on  application  to  the 
depositary,  but  not  more  frequently  than  once  a  month, 
with  an  official  statement  of  his  deposit  account;  The  other 
set  of  Circular  Instructions  was  addressed  to  the  assistant 
treasurers  and  other  public  depositaries,  and  directs,  that 
whenever  any  money  shall  be  offered  for  deposit  with  them  by 
any  disbursing  officer  or  disbursing  agent  of  the  United  States, 
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they  shall  receive  it,  and  place  the  amount  to  the  credit  of 
snch  o£Scer  or  agent  on  their  books,  subject  to  the  drafts  or 
cheques  of  such  officer  or  agent  only  in  favor  of  the  persons  to 
whom  payment  is  to  be  made.  It  also  directs  that,  whenever 
any  disbursing  officer  or  disbursing  agent  shall  die  or  resign, 
or  be  superseded  or  removed,  further  payment  of  his  drafts  or 
cheques  shall  be  at  once  stopped,  and  states  that  specific  in- 
structions will  be  given  in  such  cases  as  to  the  payment  of 
outstanding  cheques  and  the  disposal  of  the  balance  deposited 
to  the  credit  of  such  officer  or  agent.  It  also  contains  direc- 
tions as  to  furnishing  tbe  disbursing  officer  or  disbursing  agent, 
on  request,  with  statements  in  detail  showing  the  sums  receiv- 
ed for  his  credit,  and  the  amounts  paid  out  on  his  draftis  or 
cheques,  and  directions  that  the  drafts  or  cheques  shall  not  be 
returned  to  the  disbursing  officers  or  disbursing  agents  afl«r 
payment,  but  shall  be  kept  in  such  manner  as  to  be  accessible 
if  required  by  the  accounting  officers  in  the  adjustment  of  the 
accounts  of  such  officers  or  agents.  On  the  17th  of  July,  1862, 
an  Act  was  passed,  (12  U.  S.  Stat,  at  Large^  593,)  providing, 
that  any  officer  or  agent  of  the  United  States  who  shall  re- 
ceive public  money  which  he  shall  not  be  authorized  to  retain 
as  salary,  pay  or  emolument,  shall  render  monthly  accounts 
thereof  to  the  proper  accounting  officer  of  tbe  Treasury,  and 
shall,  in  default  thereof,  be  deemed  a  defaulter,  and  be  subject  to 
all  the  penalties  prescribed  by  the  16th  section  of  the  Act  of 
August  6th,  1846.  By  a  Circular  i^ued  by  the  Treasury  De- 
partment on  the  27th  of  October,  1862,  and  addressed  to  the 
assistant  treasurer  at  New  York,  the  attention  of  that  officer 
is  called  to  the  Act  of  July  17th,  1862,  and  a  strict  compliance 
by  him  with  the  requirements  of  that  Act  is  enjoined  upon 
him.  By  the  Act  of  May  2d,  1866,  (14  U.  S.  Stat  at  Zarge^ 
41,)  it  is  provided,  that  all  moneys  represented  by  cheques  or 
drafts  issued  by  any  disbursing  officer  of  any  department  of 
the  Government  of  the  United  States,  upon  any  assistant  treas- 
urer, where  such  moneys  are  represented  on  the  books  of  the 
assistant  treasurer  as  standing  to  the  credit  of  such  disbursing 
officer,  and  such  drafts  shall  have  been  dated  before  July  Ist, 
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1863,  and  shall  have  been  issued  in  liquidation  of  a  debt  due 
irom  the  United  States,  and  shall  remain  outstanding  on  the 
1st  of  July,  1866,  shall  be  deposited  by  the  Treasurer  of  the 
United-  States,  to  be  covered  into  the  Treasury  by  warrant, 
and  that  the  like  course  shall  be  pursued,  at  the  close  of  every 
fiscal  year,  in  respect  to  all  drafts  and  cheques  which  shall  then 
have  remained  outstanding  for  three  years  or  more.  The  Act 
of  the  14th  of  June,  1866,  (U  U.  S.  Stat  at  Lan^e,  64,)  pro- 
vides, that  it  shall  be  the  duty  of  every  disbursing  oflScer  of 
the  United  States  having  any  public  money  entrusted  to  him 
for  disbursement,  to  deposit  the  same  with  the  Treasurer  or 
some  one  of  the  assistant  treasurers  of  the  United  States,  and 
to  draw  for  the  same  only  as  it  may  be  required  for  payments 
to  be  made  by  him  pursuant  to  law,  subject  to  the  power  of 
the  Secretary  of  the  Treasury  to  specially  authorize  such  public 
money  to  be  deposited  or  kept  otherwise,  under  certain  cir- 
cumstances. This  Act  provides  for  the  punishment,  as  a  felony 
of  a  violation  of  its  provisions.  On  the  10th  of  November, 
1866,  a  Circular  was  issued  by  the  Treasury  Department, 
amending  the  Circular  of  May  27th,  1857,  by  providing,  that 
cheques  drawn  by  disbursing  officers  or  disbursing  agents,  who 
may  die,  resign,  or  be  superseded  or  removed,  shall  be  paid 
from  funds  on  hand  to  their  credit,  unless  the  same  have  been 
drawn  more  than  four  months  before  their  presentation,  or 
there  are  reasons  for  suspecting  fraud,  or  circumstances  which 
would  lead  a  judicious  officer  to  decline  to  pay  the  same. 

It  is  quite  apparent,  from  these  provisions  of  law  and  these 
regulations  made  by  the  Treasmy  Department,  that  moneys  of 
the  United  States  which  were  placed  in  the  hands  of  the  plain- 
tiff for  disbursement  by  him  as  a  disbursing  officer  of  the 
United  States,  were  not  the  less  public  moneys  belonging  to 
the  Government  of  the  United  States,  after  they  came  to  the 
hands  of  the  plaintiff,  and  after  they  were  deposited  by  the 
plaintiff,  as  such  disbursing  officer,  with  the  defendant,  as  as- 
sistant treasurer  of  the  United  States,  than  they  were  before 
they  reached  the  hands  of  the  plaintiff.  The  moneys  were 
never  the  property  of  the  plaintiff.     He  is  bound,  indeed,  to 
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account  for  them  to  his  superior  officer ;  but,  if  he  shows  that 
he  has,  in  compliance  with  the  laws  and  the  regulations,  de- 
posited them  with  a  designated  depositary,  and  that  he  has 
not  withdrawn  them  from  the  custody  of  such  depositary,  he 
does  account  for  them.  To  an  action  brought  against  him  by 
the  United  States  for  such  moneys,  it  is  a  complete  defence 
for  him  to  show  such  a  state  of  facts.  If,  as  was  suggested  at 
the  trial,  the  plaintiff  has  paid  a  second  time  into  the  Treasury 
of  the  United  States  the  moneys  which  he  so  deposited  with 
the  defendant,  that  circumstance  alone  cannot  create  in  favor 
of  the  plaintiff  against  the  defendant  a  right  of  action  which 
did  not  otherwise  exist.  The  moneys  were  not  voluntarily 
deposited  by  the  plaintiff  or  voluntarily  received  by  the  de- 
fendant. There  was  nothing  in  the  nature  of  a  contract  or 
agreement  between  the  parties,  which  could  be  broken  so  as 
to  lay  a  foundation  for  an  action  of  assumpsit.  For  a  breach 
of  duty  by  the  defendant  in  not  paying  genuine  drafts  by  the 
plaintiff  for  moneys  deposited,  the  defendant  is  responsible  only 
to  the  common  superior  of  both  parties — ^the  United  States. 
The  obligation  of  the  defendant  was  created  by  law  and  not 
by  contract  and  was  an  obligation  to  the  United  States  and 
not  to  the  plaintiff. 

I  find  for  the  defendant  and  direct  a  judgment  to  be  en- 
tered in  his  favor,  with  costs. 


Edward  W.    Paige  and  othebs,  as  execittobs,  &o.,  of 

Alonzo  C.  Paige,  deceased 

David  Banks,  Junior,  aitd  others.    In  Equity. 

Where  P.  agreed  to  furnish  to  G„  in  mannscript,  for  Bve  years,  the  reports  of  a 
Conrt  for  publication,  and  that  6.  should  have  the  copyright  of  such  reports 
forever,  and  G.  agreed  to  publish  such  reports  and  to  pay  P.  $1,000  per  vol- 
ume for  each  volume  he,  G.,  should  publish,  and  P.  furnished  to  G.  the  manu- 
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script  for  a  yolame  of  such  reports,  which  G.  published,  and  for  which  G-. 
took  oat  a  copyright,  as  proprietor,  in  1830,  under  the  Act  of  May  Slst,  1790, 
(1  U.  S.  Stat,  at  Large,  124,;  and,  in  1858,  P.  and  G.  each  of  them  renewed 
the  cop3rright  of  such  volume,  for  his  own  benefit,  for  fourteen  years,  under 
the  Act  of  February  8d,  1881,  (4  7dl,  439,)  and  then  P.  sued  G.  for  an  infringe- 
ment of  such  copyright  as  renewed  by  P. :  Held,  that,  under  the  agreement. 
G.  had  the  perpetual  right,  as  against  P.,  to  print,  publish  and  sell  copies  of 
such  volume,  without  giving  to  P.  any  further  compensation,  in  respect  there- 
of, beyond  the  $1,000. 

(Before  Blatghfobd,  J.,  Southern  District  of  New  York,  February  4th,  1870.) 

This  was  a  final  hearing,  on  pleadings  and  proofs,  of  a  bill 
in  equity  brought  for  the  alleged  infringement  of  copyrights. 
Although  the  scope  of  the  bill  was  wider,  the  case  at  the  hear- 
ing was  limited  to  the  question  of  infringement  by  the  sale 
of  what  is  known  as  the  first  volume  of  "  Paige's  Chancery 
Reports." 

Duncam,  CanvpbeUj  for  the  plaintiffs. 

Elbert  E.  Anderaorhy  for  the  defendants. 

Blatohfoed,  J.  On  the  7th  of  October,  1828,  Alonzo 
C.  Paige,  the  testator  of  the  plaintiffs,  entered  into  a  written 
agreement  with  William^Gould  and  David  Banks,  of  whose 
rights  under  said  agreement  the  defendants  are  the  assignees, 
which  agreement  was  as  follows :  "  Articles  of  Agreement 
made  this  7th  day  of  October,  in  the  year  1828,  between 
Alonzo  C.  Paige,  of  the  city  of  Schenectady,  of  the  one  part, 
and  William  Gould  and  David  Banks,  of  the  other  part,  wit- 
nesseth,  that  the  said  Alonzo  C.  Paige,  (the  said  William 
Gould  and  David  Banks  performing  the  agreements  to  be 
done  and  performed  as  hereinafter  contained,)  during  the 
term  of  five  years  from  th^  twenty-eighth  day  of  April  last, 
if  the  said  Alonzo  shall  so  long  remain  reporter  of  the  Court 
of  Chancery,  shall  and  will  furnish  the  said  Gould  and  Banks, 
in  manuscript,  the  reports  of  the  said  Court  for  publication, 
and  that  the  said  Gould  and  Banks  shall  have  the  copyright 
of  said  reports  to  them  and  their  heirs  and  assigns  forever ; 
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and  the  said  William  Gould  and  David  Banks  covenant  and 
agree  to  and  with  the  said  Alonzo,  that  they  vrill  publish  said 
reports  in  royal  octavo  volumes  of  between  six  and  seven  hun- 
dred pages,  on  paper  and  type  suitable  for  snch  a  work,  that 
they  will  deliver  to  the  said  Alonzo  twelve  copies  free  of  ex- 
pense, that  they  will  sell  said  reports  to  the  members  of  the 
bar  of  New  York  at  a  sum  not  exceeding  six  dollars  per  vol- 
ume, bound  in  calf,  for  each  volume  they  shall  so  sell,  within 
one  year  next  subsequent  to  the  publication  of  such  volume ; 
and  the  said  Gould  and  Banks  agree  to  pay  to  the  said  Alonzo 
one  thousand  dollars  per  volume  for  every  volume  they  shall 
publish,  and  at  the  same  rate  for  less  than  a  volume,  within 
six  months  after  the  publication  of  each  volume.  It  is  under- 
stood that  the  said  Alonzo  C.  Paige  is  to  read  and  correct  the 
proof-sheets  of  said  reports  as  the  same  are  furnished  him. 
In  witness  whereof  the  said  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written.  A.  G. 
Paige,  (L.  S.)  D.  Banks,  (L.  S.)  William  Gould  (L.  S.)" 

Under  this  agreement,  Mr.  Paige  furnished  to  Gould  and 
Banks  the  manuscript  for  a  volume  of  reports  which  was  sub- 
sequently published  by  them  and  is  now  known  as  volume 
one  of  "  Paige's  Chancery  Reports."  Gould  and  Banks  took 
out  a  copyright  of  that  volume,  as  proprietors  thereof,  under 
and  by  virtue  of  the  laws  of  the  United  States,  by  depositing 
the  title  of  the  same  in  the  proper  clerk's  office  on  the  5th  of 
January,  1830.  This  copyright  was  taken  out  under  the  Act 
of  May  31st,  1790,  (1  U.  S.  Stat  at  La/rge,  124,)  and  was 
limited  in  duration,  by  that  Act,  to  fourteen  years,  with  a 
right  of  renewal,  by  taking  certain  prescribed  steps,  for  four- 
teen years  more.  By  the  16th  section  of  the  Act  of  February 
3d,  1831,  (4  Z7.  /SI  Stat,  at  Large^  '^39,)  provision  was  made 
for  the  continuance  ipso  fa^to  of  then  existing  copyrights, 
in  certain  cases,  for  such  additional  period  of  time  as  would, 
together  with  the  time  which  should  have  elapsed  from  the 
first  entry  of  such  copyright,  make  up  the  term  of  twenty- 
eight  years.  Waiving  the  question  as  to  whether  Mr.  Paige 
or  Gould  and  Banks  were  the  lawful  proprietors  of  the  copy- 
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right  of  the  first  volnme  of  the  Eeports,  during  the  term 
from  January  5th,  1844,  to  January  6th,  1858,  the  proprietor- 
ship of  the  copyright  in  such  first  volume  during  a  term 
from  January  5th,  1858,  to  January  5th,  1872,  is  claimed  for 
Mr.  Paige,  as  well  as  for  Gould  and  Banks.  It  is  claimed 
that  Mr.  Paige,  by  proper  steps  taken,  renewed  the  copyright 
of  such  first  volume  under  the  Act  of  1831,  for  his  own 
benefit,  for  the  term  of  fourteen  years  from  the  6th  of  Janu- 
ary, 1858,  and  that  the  assignors  to  the  defendants,  by  like 
proper  steps,  renewed  such  copyright  under  said  Act,  for 
their  own  benefit,  for  the  same  term.  The  defendants  have, 
since  the  5th  of  January,  1858,  sold  copies  of  such  first  vol- 
ume published  by  them,  and  made  profits  thereon. 

The  right  of  the  defendants  as  against  the  plaintifiB  de- 
pends upon  the  construction  to  be  given  to  the  agreement  be- 
fore recited.  If  Mr.  Paige,  by  that  agreement,  debarred  him- 
self firom  obtaining,  as  against  the  defendants,  a  copyright  for 
such 'first  volume,  the  plaintiffs  cannot  recover  in  this  suit. 
By  that  agreement,  Mr.  Paige  agreed  to  furnish  to  Gk>uld  and 
Banks,  in  manuscript,  during  the  term  of  five  years  from 
April  28th,  1830,  the  reports  of  the  Court  of  Chancery  for 
publication,  and  that  Gould  and  Banks  should  have  the  copy- 
right of  said  reports  to  them  and  their  heirs  and  assigns  for- 
ever. Gould  and  Banks  agreed  to  publish  said  reports  in  a 
specified  style,  to  furnish  Mr.  Paige  with  a  specified  number 
of  copies  free  of  expense,  to  limit  the  selling  price  of  each  vol- 
ume under  certain  circumstances,  and  to  pay  to  Mr.  Paige  one 
thousand  dollars  per  volume  for  every  volume  they  diould 
publish,  and  at  the  same  rate  for  less  than  a  volume,  within  six 
months  after  the  publication  of  each  volume.  It  is  to  be  noted, 
in  respect  to  this  agreement,  that  Gould  and  Banks  are  not  lim- 
ited by  it  to  the  publication  of  any  specified  number  of  copies 
of  each  volume.  Mr.  Paige  is  to  furnish  the  reports,  in  manu- 
script, for  publication.  The  ptiblication  is  to  be  made  by  Gould 
and  Banks.  The  number  of  copies  to  be  published  of  each 
volume  is  unrestricted.  Mr.  Paige  is  to  be  paid  one  thousand 
dollars  for  each  volume  published.    The  publication  spoken 
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of  everywhere  in  the  agreement  is  the  publication  of  a  vol- 
nme.  When  such  volume  is  once  published,  Mr.  Paige  is  to 
have,  within  six  months  after  the  publication  thereof,  that  is, 
within  six  months  after  the  first  printed  copy  is  made  public, 
the  one  thousand  dollars.  No  matter  how  many  copies  of  the 
volume  shall  be,  after  that,  printed  or  sold  by  Gould  and 
Banks,  Mr.  Paige  is  never  to  have  any  more  from  them,  as 
compensation,  in  respect  of  such  volume,  than  the  one  thou- 
sand dollars.  These  provisions  clearly  give  to  Gould  and 
Banks,  as  against  Mr.  Paige,  the  perpetual  right  to  print,  pub- 
lish and  sell  copies  of  such  first  volume,  without  giving  to 
Mr.  Paige  any  further  compensation,  in  respect  thereof,  be- 
yond the  one  thousand  dollars,  unless  some  other  clause  in  the 
agreement  restricts  such  right  on  the  part  of  Gould  and  Banks. 
It  is  claimed  that  such  right  is  restricted  by  the  provision  that 
Gould  and  Banks  shall  have  the  copyright  of  the  reports  to 
them  and  their  heirs  and  assigns  forever.  It  is  contended 
that,  under  that  provision,  the  whole  agreement  is  to  the 
effect,  that  Gould  and  Banks  are  to  have,  as  against  Mr.  Paige, 
the  exclusive  right  to  publish  aud  sell  the  volumes  of  reports 
no  longer,  at  most,  than  during  the  term  known  to  the  law, 
under  the  Act  of  1790,  at  the  date  of  the  agreement,  as  the 
term  for  which  a  copyright  could  be  obtained,  that  is,  28 
years,  or  not  beyond  the  5th  of  January,  1858.  But  the  pro- 
vision in  respect  to  copyright  was  inserted  in  the  agreement 
for  the  sole  purpose,  manifestly,  of  making  it  clear  that  Gould 
and  Banks  were  to  be  understood  to  be  such  assignees  of  Mr. 
Paige,  as  the  author  of  the  books,  as  could,  under  the  Act  of 
]  790,  secure  to  themselves  a  copyright.  There  is  no  provi- 
sion in  the  agreemeiit  for  the  taking  out  of  a  copyright  by  Mr. 
Paige,  and  for  the  transfer  thereof  to  Gould  and  Banks.  The 
provision  in  the  agreement  in  respect  to  copyright  cannot  be 
held  to  cause  the  agreement  to  confer  any  less  rights  on  Gould 
and  Banks,  if  such  provision  be  availed  of  by  them,  than  if 
they  do  not  avail  themselves  of  it.  If  they  had  not  chosen  to 
take  out  any  copyright,  as  proprietors,  of  any  volume  of  the 
reports,  they  would  have  had,  as  against  Mr.  Paige,  the  per- 
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petual  right  to  print,  publish  and  sell  the  reports.  If  they 
had  not  choosen  to  avail  themselves  of  the  provision  of  the 
agreement  in  regard  to  copyright,  in  respect  to  the  first  vol- 
ume, the  construction  of  the  agreement  would  have  been  in  no 
manner  dependent  upon  the  existence  or  contents  of  such  pro- 
vision. Nor  can  it  be  dependent  thereon  when,  as  against 
others  than  Mr.  Paige,  Gould  and  Banks  have  availed  them- 
selves of  the  privilege  of  copyrighting  such  volume.  So,  also, 
Gould  and  Banks,  not  being  restricted  as  to  the  number  of 
copies  of  each  volume  which  they  might  publish,  might  have 
printed  at  once,  at  the  outset,  copies  enough  of  the  first  vol- 
ume to  supply  the  probable  demand  during  the  duration  of 
any  possible  copyright  therefor.  If  they  had  done  so,  they 
would,  under  the  agreement,  have  had  as  much  right  to  con- 
tinue to  sell  those  copies,  after  the  5th  of  January,  1858,  as 
they  would  have  had  to  sell  any  copies  of  such  first  volume 
during  the  term  of  any  copyright  thereon ;  and  they  have  an 
equal  right,  as  against  Mr.  Paige,  to  print  copies  of  such  first 
volume  after  the  5th  of  January,  1858,  and  to  sell  such  copies. 
Taking  the  whole  agreement  together,  it  is  manifest,  that  it 
reserves  to  Mr.  Paige  no  right  to  prevent  Gould  and  Banks, 
or  their  assigns,  from  printing,  publishing  and  selling,  at 
all  times  after  its  date,  as  many  copies  of  any  volume  of  the 
reports  as  they  choose,  without  paying  to  him  more  than  one 
thousand  dollars  for  such  volume,  and  that  it  conveys  to  them 
the  right,  as  against  Mr.  Paige,  to  print,  publish  and  sell,  at 
all  times  aft;er  its  date,  as  many  copies  of  any  volume  of  the 
reports  as  they  choose. 

There  must  be  a  decree  dismissing  the  bill,  with  costs. 
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vs. 

Charles  Oakpbbll. 

Where,  In  a  snit  in  personam  in  Admiralty,  after  answer,  a  decree  was  taken  by 
default  for  the  libellant  at  the  hearing  in  the  District  Court,  and  a  reference 
was  made  to  a  Commissioner  to  take  proof  of  damages,  and  the  respondent  ap- 
peared before  the  Commiasioner  and  contested  the  amonnt  of  damages,  and 
the  Commiasioner  made  a  report,  to  which  no  exception  was  taken,  and  a  final 
decree  was  entered,  from  which  the  respondent  appealed  to  this  Conit,  and 
the  libellant  then  moved  this  Court  to  dismiss  the  appeal :  Seldf  that  the  mo- 
tion must  be  denied,  and  the  case  be  heard  in  the  usual  way,  on  the  call  of  the 
calendar. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  February  8th,  1870.) 

This  was  a  motion  on  the  part  of  the  libellant  in  a  soit  in 
Admiralty,  to  dismiss  an  appeal  taken  by  the  respondent  to 
this  Court  from  a  decree  of  the  District  Court.  An  answer 
was  put  in  in  the  District  Court ;  but,  when  the  hearing  took 
place,  the  respondent,  on  the  Court's  refusing  to  postpone  the 
same,  declined  to  appear,  and  a  default  w^b  entered,  and  a 
reference  was  made  to  a  Commissioner  to  take  proof  of  damages. 
The  respondent  appeared  before  the  Commissioner  and  contest- 
ed the  amount  of  damages.  The  Commissioner  made  a  report, 
to  which  no  exception  was  taken.  A  final  decree  for  the 
amount  was  entered,  from  which  an  appeal  was  taken  by  the 
respondent  to  this  Court..  The  libellant  now  moved  to  dismiss 
such  appeal. 

Charles  Donahue^  for  the  libellant. 

Dexter  A.  HcmhinSy  for  the  respondent. 

Kelson,  J.  It  is  admitted  that  the  appeal  is,  in  form, 
r^ular.  I  agree  that  the  merits  were  concluded  by  the 
default,  and  cannot  be  heard  over  again  in  this  Court.  That 
would  be  hearing  an  original  case,  of  which  this  Court  has  no 
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jurisdiction.  But  the  respondent  appeared  before  the  Commis- 
sioner and  contested  the  damages ;  and,  although  he  took  no 
exception  to  the  report,  and  will  not  be  able  to  avail  himself 
of  any  errors  in  the  same,  yet  I  am  not  prepared  to  say  that 
the  proper  remedy  of  the  libellant  is  by  a  motion  to  dismiss. 
The  case  stands  on  the  footing  of  an  appeal  in  Admiralty, 
where  the  merits  have  been  contested,  and  a  decree  has  been 
entered  for  the  libellant,  and  an  appeal  has  been  taken. 
Although  no  errors  may  have  been  committed  by  the  Court 
below,  and,  on  a  motion  to  dismiss,  this  Court  would  so  hold, 
such  a  remedy  could  not  be  applied.  The  case  must  be  heard 
in  the  usual  way  in  which  appeals  are  heard,  upon  a  call  of 
the  calendar.  In  the  present  case,  the  respondent  had  a  right 
to  appeal,  and  to  review  the  decree  as  to  the  question  of 
damages,  and,  hence,  it  must  be  heard  in  the  usual  way.  The 
motion  is  denied,  but  without  costs. 


In  re  Abraham  BmiNaEB  and  Abraham  B.  Clark. 

Under  the  14th  section  of  the  Jadiciary  Act  of  September  24th,  1789,  (I  U.  8, 
8taL  at  Large,  81,)  this  Court  haa  power  to  issue  a  writ  of  prohibition  only 
in  cases  where  such  writ  is  necessary  for  the  exercise  of  its  jurisdiction. 

Where  C.  had,  jointly  with  B.,  his  co-partner,  been  adjudged  a  bankrupt  by  the 
decree  of  the  District  Court,  and  had  brought  such  decree  before  this  Conrt 
for  review,  and  was  also  prosecuting  suits  in  a  State  Court  against  B.  in 
respect  to  the  property  of  the  copartnership  and  the  proceedings  in  the  Dis- 
trict Conrt :  Held,  that  this  Court  had  no  authority  \a  issue  a  writ  of  prohib- 
ition to  the  State  Court  from  further  entertaining  such  suits. 

The  nature  of  the  superintending  or  rerisory  power  given  to  the  Circuit  Conrt 
over  proceedings  in  bankruptcy,  by  the  2d  section  of  the  bankruptcy  Act  of 
March  2d,  1867,  (14  U,  8.  8kU,  at  Large,  618,)  considered  and  stated. 

(Before  Woodruff  and  Blatohfoed,  JJ.,  Southern  District  of  New  York, 
February  11th,  1870.) 

Woodruff,  J.  A  petition  is  presented  to  this  Court  by 
Abraham  Bininger,  (who  has,  with  Abraham  B.  Clark,  who 
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was  his  partner  in  the  firm  of  Abraham  Binin^er  &  Co.,  been 
adjudged  bankrupt  by  the  District  Court,)  and  by  sundry  cred- 
itors of  said  firm,  setting  forth  that,  upon  the  petition  of  creditors 
of  said  firm,  the  saidBininger  and  Clark  have,  by  a  decree  of  the 
District  Court,  been  adjudged  bankrupt ;  that  the  said  Clark 
is  now  prosecuting  in  tnis  Court,  in  pursuance  of  the  second 
section  of  the  bankrupt  Act,  a  proceeding  for  the  review  of 
that  adjudication  ;  that,  prior  to  the  institution  of  the  proceed- 
ings in  bankruptcy  in  the  District  Court,  the  said  Clark  had 
filed  his  bill  in  the  Superior  Court  of  the  city  of  New  York, 
against  his  partner  Bininger,  for  an  accounting,  and  for  the 
settlement  of  tlie  affairs  of  the  co-partnership,  the  payment 
of  the  debts  and  the  distribution  of  the  assets ;  that  a  receiver 
had  been  appointed  in  such  suit,  who  was  or  claimed  to  be  in 
the  possession  of  the  property  of  the  firm  ;  and  that,  after  the 
proceedings  in  bankruptcy  were  instituted,  the  said  Clark  com- 
menced successively  two  actions  in  the  said  State  Court  and  pro- 
cured from  that  tribunal  injunctions  restraining  the  petitioning 
creditors  from  prosecuting  the'said  proceedings  in  bankruptcy. 
The  petition  gives  with  much  detail  facts  and  circumstances 
tending  to  show  that  the  purpose  and  eflect  of  the  prosecution 
of  these  several  suits  in  the  Superior  Court  and  of  motions 
therein  to  enforce  obedience  to  said  injunctions,  is  to  defeat 
the  operation  of  the  adjudication  of  the  District  Court,  and  to 
hinder  or  obstruct  the  administration  of  the  property  of  the 
bankrupts  by  the  District  Court  under  the  bankrupt  law  of 
the  United  States.  It  is  thereupon  prayed,  that  this  Court 
vrill,  pursuant  to  the  llth  section  of  the  Act  of  September  24th, 
1789,  {IV.  S.  Stat,  at  Zarge^  81,)  issue  a  writ  of  prohibition, 
addressed  to  the  said  Superior  Court  and  the  judges  thereof, 
prohibiting  the  said  Court  and  the  said  judges  from  further 
entertaining  the  said  actions,  or  from  entertaining  any  other 
or  further  proceedings  on  the  petition  or  application,  or  at  the 
suit,  of  the  said  Clark,  for  the  purpose  of  interfering  with  the 
said  adjudication  and  with  the  jurisdiction  of  the  said  District 
Court,  and  from  interfering  with  or  nullifying  the  effect  of 
the  jurisdiction  of  this  Court  under  the  bankrupt  Act. 

It  is  not  suggested  that  this  Court  has  power  to  issue  ^^9 
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writ  praye(J  for,  unless  the  anthority  is  conferred  by,  or  is  im- 
plied from,  some  express  statute ;  and,  both  in  the  petition  and 
in  the  brief  submitted  by  the  counsel  for  the  petitioners,  such 
power  is  sought  to  be  derived  from  the  fourteenth  section  of 
the  said  Act  of  1789.  That  section  provides,  that  all  of  the 
Courts  of  the  United  States  previously  mentioned  in  the  Act, 
including  the  Circuit  Court,  "  shall  have  power  to  issue  writ« 
of  scire  facias^  habeas  corpus  and  all  other  writs  not  specially 
provided  for  by  statute,  which  may  be  necessaiy  for  the  exer- 
cise of  their  respective  jurisdictions  and  agreeable  to  the  prin- 
ciples and  usages  of  law/'  In  Ex  parte  Christy^  (8  How.^  292,) 
the  Supreme  Court,  referring  to  this  section,  and  to  section 
thirteen,  which  gives  express  power  to  that  Court  to  issue  writs 
of  prohibition  to  the  District  Courts,  when  proceeding  as 
Courts  of  Admiralty  and  maritime  jurisdiction,  disclaimed,  in 
its  opinion,  delivered  by  Mr.  Justice  Story,  any  general  au- 
thority to  issue  a  writ  of  prohibition,  in  a  case  in  bankruptcy, 
to  a  District  Court,  over  whose  orders  and  decrees  in  such 
cases  the  Supreme  Court  possessed  no  revising  power,  how- 
ever the  District  Court  exceeded  its  jurisdiction ;  and  the 
ground  stated  was,  that  the  District  Court,  by  such  orders  and 
decrees,  did  not  Interfere  with,  evade  or  obstruct  any  appel- 
late authority  of  the  Supreme  Court.  Without  pausing,  then, 
to  inquire,  whether,  under  the  said  fourteenth  section,  this 
Court  has  power,  and,  if  so,  in  what  cases,  to  issue  a  writ  of 
prohibition  to  a  State  Court,  it  is  clear  that,  if  the  power  exists, 
the  limitation  is  explicit  which  confines  that  power  to  cases 
wherein  such  writ  is  necessary  for  the  exercise  of  the  juris-  ' 
diction  of  this  Court ;  and,  since  the  power  is  not  claimed  to 
exist  under  any  grant  of  general  jurisdiction,  or  to  have  been 
conferred  by  any  other  statute,  the  test  of  the  power  to  issue 
the  writ  now  applied  for  lies  in  the  inquiry,  whether,  in  the 
case  made  by  the  petition,  such  writ  is  necessary  for  the  ex- 
ercise of  any  jurisdiction  now  vested  in  the  Circuit  Court,  in 
the  matter  in  litigation,  and  is  agreeable  to  the  principles  and 
usages  of  law. 

What,  then,  is  the  jurisdiction  which  this  Court  has  over  the 

Vol.  VIL— 11 


162  SOUTHERN  DISTRICT  OF  NEW  YORK. 

In  re  Abraham  Binioger. 

proceedings  set  forth  in  the  petition  ?  By  a  petition  of  re- 
view, Clark,  the  plaintiff  in  the  actions  in  the  Superior  Conrt, 
has  sought  in  this  Court  a  review  of  the  decree  of  the  District 
Court  whereby  he  is  adjudged  a  bankrupt,  and,  for  the  pur- 
poses of  that  review,  this  Court  has  acquired  jurisdiction  of 
those  proceedings.  But,  the  exercise  of  that  jurisdiction  is 
in  nowise  obstructed  or  interfered  with  by  the  actions  prose- 
cuted by  him  in  the  Superior  Court,  He  may  pursue  that 
appeal  to  the  revisory  power  of  this  Court,  and  the  respond- 
ents therein  may  here  insist  upon  the  correctness  of  the  de- 
cree of  the  District  Court,  and  this  Court  will  proceed  to  hear 
jwad  reverse  or  afiSrm  that  decree,  entirely  unaffected  by  the 
jpeyxdency  or  the  prosecution  of  those  actions ;  and  the  action 
.of  this  Court  in  the  matter  of  that  review  will  terminate  with 
sueh  affirmance  or  reversal.  If  such  decree  shall  be  affirmed, 
the  decsre^  of  the  District  Court  will  stand  as  the  decree  of 
that  Court  jwid  not  of  this  Court,  to  be  carried  into  due  exe- 
cution by  that  Court  and  not  by  this  Court. 

The  argument  of  the  counsel  for  the  petitioners  involves 
the  assumption  that,  by  force  of  the  second  section  of  the 
bankrupt  law,  rthie  Court  possesses,  concurrently  with  the 
District  Court,  all  the  powers  conferred  by  the  first  section  of 
that  Act  upon  the  last-named  Court,  and  that,  therefore,  what- 
ever impedes  the  execution  of  the  decrees  of  the  District 
Court  or  obstructs  or  interferes  with  the  administration  of 
the  estate  of  the  bankrupts  by  that  Court,  warrants  the  peti- 
tioners in  insisting  that  the  exercise  of  the  jurisdiction  of  this 
Court  is  obstructed  or  hindered,  and  in  claiming  in  this  Court 
that  the  writ  of  prohibition  is  necessary.  In  the  first  place, 
this  view  overlooks  the  familiar  doctrine,  that,  where  the  ju- 
risdiction of  two  Courts  is  concurrent,  the  one  which  first 
obtains  jurisdiction  of  the  subject  matter  and  of  the  parties, 
by  the  actual  institution  of  proceedings  therein,  holds  such 
jurisdiction  exclusively  of  the  other.  But,  in  the  next  place, 
the  Act  of  Congress  does  not  thus  blend  or  confound  the  two 
Courts  in  the  administration  of  the  law.  The  Courts  are  dis- 
tinct under  that  Act,  as  under  all  others,  and  exercise  a  sepa- 


FEBRUARY,   1870.  163 


In  re  Abraham  Bininger. 


rate  jurisdiction,  each  in  its  own  sphere.  This  is  not  supposed 
to  be  doubtful  in  respect  to  the  appellate  jurisdiction  conferred 
on  the  Circuit  Court,  by  the  eighth  and  twenty-fourth  sections 
of  the  Act,  to  review,  by  appeal  or  writ  of  error,  the  proceed- 
ings of  the  District  Court,  or  in  respect  to  actions  at  law  or 
in  equity  whereof  the  two  Courts  are  declared  to  have  concur, 
rent  jiwisdiction,  as,  for  example,  actions  brought  by  or  against 
the  assignee  in  bankruptcy,  as  provided  in  the  second  section. 
Nor  is  it  at  all  to  be  suggested  that  proceedings  in  bankruptcy 
can  be  initiated  in  this  Court.  For  that  purpose,  the  juris- 
diction of  the  District  Court  is  plainly  exclusive. 

The  provisions  of  the  second  section  which  are  relied  upon 
are  those  which  declare  that  "  the  several  Circuit  Courts  of  the 
United  States  within  and  for  the  districts  where  the  proceed- 
ings in  bankruptcy   shall  be  pending,  shall  have  a  general 
superintendence  and  jurisdiction  of  all  cases  and  questions  aris- 
ing under  this  Act;  and,  except  when  special  provision  is 
otherwise  made,  may,  upon  bill,  petition,  or  other  proper  pro- 
cess, of  any  party  aggrieved,  hear  and  determine  the  case  in 
a  Court  of  equity."     The  claim  that  the  prohibition  prayed 
for  in  the  petition  herein  is  necessary  to  the  exercise  of  the 
jurisdiction  of  this  Court  in  the  matter  of  the  bankruptcy  of 
Bininger  and  Clark,  can  only  rest  upon  the  ground  that,  by 
force  of  the  language  above  cited,  it  is  competent  for  the  par- 
ties to   come  into  this  Court  and  seek  original  orders  and 
decrees,  in  the  due  and  ordinary  course  of  such  proceedings, 
either  to  facilitate  the  completion  thereof  or  to  carry  them 
into  effect;  that,  the  proceedings  having  been  duly  instituted, 
the  parties  have  an  option  to  apply  to  either  Court  to  expedite 
or  consummate  the  same ;  and,  in  short,  that,  so  soon  as  such 
proceedings  have  been  begun,  they  may  be  continued  in  either 
Court  or  partly  in  one  and  partly  in  the  other.    And  yet,  when 
this  claim  is  thus  broadly  stated,  no  counsel  will,  we  think, 
seriously  insist  that  the  section  warrants  so  unprecedented 
and  extraordinary  a  confusion  of  jurisdiction.    Nevertheless, 
to  insist  that  this  Court  has  jurisdiction,  in  the  proceedings 
themselves,  to  make  orders  in  specific  execution  or  enforce- 
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ment  of  the  decrees  or  orders  of  the  District  Court,  involves 
all  that  is  above  suggested. 

The  superintendence  and  jurisdiction  conferred  in  that 
clause  of  the  second  section  are  revisory  of  cases  and  ques- 
tions arising  in  the  District  Court,  and  contemplate  a  review 
of  what  is  presented  to  that  Court  for  consideration  and  de- 
cision.    They  may  include  the  power  which,  in  a  special  and, 

^  perhaps,  more  restricted  form,  was  given  in  the  sixth  section 
of  the  bankrupt  Act  of  1841,  wherein  authority  was  given 
to  adjourn  any  point  or  question  arising  in  any  case  in  bank- 
ruptcy into  the  Circuit  Court,  to  be  there  heard  and  deter- 
mined; and  it  may  be  that,  under  the  present  Act,  the 
presentation  of  such  questions  and  the  jurisdiction  of  this  Court 
over  them  do  not,  as  in  the  former,  depend  upon  the  discretion 
of  the  District  Court.  As  to  this  it  is  not  necessary  to  ex- 
press an  opinion ;  but,  in  either  view,  the  questions,  or  the  cases 
presenting  such  questions,  must  arise  in  the  District  Court, 
and  their  determination  in  this  Court  is  for  either  the  guid- 
ance or  the  control  of  the  District  Court.  This  is  not  a  juris- 
diction to  assume  the  conduct  of  the  proceedings,  or  to  speci- 
fically enforce  or  execute  the  orders  or  decrees  of  that  Court. 
For  that  purpose,  the  District  Court  has  ample  and  exclusive 
power.  This  jurisdiction,  which  is  given,  for  revisory  and 
perhaps  advisory  purposes,  to  the  Circuit  Court,  it  can  exer- 
cise notwithstanding  the  pendency  and  the  prosecution  of  the 
actions  mentioned  in  the  petition  herein.  The  exercise  of 
that  jurisdiction  is  not  obstructed  by  any  thing  shown  by  the 
petition.  The  jurisdiction  of  this  Court  in  the  case  in  ques- 
tion, so  far  afi  shown  by  the  petition  for  the  writ  of  prohibi- 

.  tion,  arises  on  a  petition  for  a  review  of  the  adjudication  made 
in  the  District  Court  declaring  Bininger  and  Clark  bankrupts. 
There  is  no  impediment  to  the  exercise  of  that  jurisdiction. 
The  alleged  proceedings  in  the  State  Court  in  no  wise  inter- 
fere therewith.  A  prohibition  of  such  action  in  the  State 
Court  as  is  set  out  in  the  petition  is  not  necessary  for  the  ex- 
ercise of  any  jurisdiction  in  the  matter  of  the  bankruptcy  of 
Bininger  and  Clark  which  this  Court  has  acquired.     This 
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Court  can  review,  in  the  manner  and  for  all  the  purposes  con- 
templated by  the  second  section  of  the  Act,  the  orders,  deci- 
sions and  decree  already  made,  and  those  which  may  be  made 
in  the  District  Court.  Such  review'  cannot  be  rendered  inop- 
erative or  ineffectual  by  any  action  of  the  State  Court.  It 
belongs  to  the  District  Court,  and  not  to  this  Court,  to  carry 
into  execution  the  orders  and  decrees  of  the  District  Court. 

If,  therefore,  it  were  to  be  assumed  that  a  State  Court 
stands  in  such  a  relation  to  a  Federal  Court,  that,  agreeably 
"  to  the  principles  and  usages  of  law,"  a  writ  of  prohibition 
could  be  issued  by  the  latter  to  the  former,  the  petition  before 
us  does  not  present  a  case  in  which  such  writ  is  necessary  to 
the  exercise  of  our  jurisdiction. 

We  have  preferred  to  place  our  decision  upon  the  grounds 
above  stated,  not  only  because  these  questions  of  lie  con- 
struction of  the  second  section  of  the  Act  are  of  immediate 
practical  importance,  but,  also,  because  they  are  directly  in- 
volved in,  and  are  decisive  of,  other  motions  pending  before  us 
in  the  same  proceedings  in  bankruptcy  mentioned  in  the 
petition. 

The  application  must  be  denied. 


Franda  N,  Bangs^  for  the  application. 
Roger  A.  Pry  or  ^  opposed. 


In  re  Abra^ham  Bininger  and  Abraham  B.  Clark. 

The  snpermteDdence  and  jurisdiction  conferred  upon  this  Ck)urt  by  the  2d  eeo- 
tion  of  the  bankruptcy  Act  of  March  2d,  1867,  (U  U,  S.  Stat,  at  Large,  618,) 
is  revisory,  and  does  not  confer  on  this  Court  the  power  specifically  to  exe- 
cute the  decrees  of  the  District  Court,  or  to  assume  the'  primary  exercise  of 
the  jurisdiction  conferred  on  the  District  Court  by  the  1st  section  of  that 
Act. 

(Before  Woodrdfp  and  Blatchfobd,  JJ.,  Southern  District  of  New  York,  Feb- 
ruary 11th,  1870.) 
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Woodruff,  J.  The  petitioner,  John  S.  Beecher,  assignee 
in  bankruptcy  of  Abraham  Bininger  and  Abraham  B.  Clark, 
applies  for  an  order  directing  the  marshal  to  take  possession 
of  the  joint  estate  and  property  of  the  said  bankrupts,  and 
restraining  and  enjoining  the  bankrupts  and  certain  persons 
heretofore  appointed  receivers  of  the  said  joint  property,  in 
an  action  pending  in  one  of  the  State  Courts  between  the  said 
bankrupts,  for  the  settlement  of  their  copartnership  affairs, 
from  any  interference  with  the  said  property,  to  the  end  that 
the  said  property  may  be  brought  within  the  jurisdiction  of 
the  District  Court  for  the  Southern  District  of  New  York 
or  within  the  jurisdiction  of  this  Court,  and  that  the  District 
Court  or  this  Court  may  collect  the  assets  of  the  said  bank- 
rupts, ascertain  and  liquidate  liens,  adjust  priorities  and  con- 
flicting interests,  marshal  and  dispose  of  the  funds,  so  as  to 
secure  the  rights  of  all  parties,  and  make  due  distribution 
among  all  the  creditors,  and  directing  that  thereupon  the  pro- 
ceedings on  this  petition  may  be  continued  in  the  said  Dis- 
trict Court,  and  restraining  and  enjoining  the  said  Clark 
from  further  prosecuting  his  said  action  against  Bininger 
in  the  State  Court,  and  directing  him  to  permit  the 
petitioner,  as  assignee  in  bankruptcy,  to  prosecute  such  action 
in  the  name  of  the  said  Clark,  and  by  such  attorney  as  the 
petitioner  may  employ,  and  for  such  other  or  further  order  or 
relief  as  may  be  proper. 

The  petitioner  has  wholly  mistaken  the  nature  and  pur- 
pose of  the  general  superintendence  and  jurisdiction  con- 
ferred upon  this  Court  by  the  second  section  of  the  bankrupt 
Act.  In  the  matter  of  the  petition  of  Abraham  Bininger 
and  others  for  a  writ  of  prohibition,  {a/nte^p.  159,)  submitted 
at  the  time  the  motion  was  made  for  the  relief  herein  prayed 
for,  that  subject  has  been  discussed  and  the  conclusions  of  the 
Court  stated,  that  such  superintendence  and  jurisdiction  is 
revisory,  in  its  nature  and  purpose,  and  was  not  intended  to 
give  to  the  parties  an  option  to  come  to  this  tribunal  for 
original  orders,  in  the  nature  of  a  specific  execution  of  the 
decrees  of  the  District  Court.    By  the  first  section  of  the  Act, 
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the  District  Conrts  are  confltituted  Courts  of  bankruptcy  and 
declared  to  have  original  jurisdiction  in  all  matters  and  pro- 
ceedings in  bankruptcy.  Such  jurisdiction,  according  to  the 
very  terms  of  the  section,  extends  to  and  includes  the  collec- 
tion of  all  the  assets  of  the  bankrupt,  the  ascertainment  and 
liquidation  of  liens,  the  adjustment  of  priorities,  and  the 
other  matters  which  the  petitioner  seeks  to  secure  through 
the  order  of  this  Court ;   and  it  is    declared  that  the  said 

*  Courts  shall  have  ftill  authority  to  compel  obedience  to  all  or- 
ders and  decrees  passed  by  them  in  bankruptcy,  by  process  of 
contempt  and  other  remedial  process,  to  the  same  extent  that 
the  Circuit  Courts  now  have  in  any  suit  pending  therein  in 
equity. 

In  giving  a  general  superintendence  and  jurisdiction  of 

.  all  cases  and  questions  arising  under  the  Act,  Congress  did 
not  intend  that  the  Circuit  Court  should  assume  the  primary 
exercise  of  that  summary  jurisdiction  thus  conferred  by  the 
first  section  on  the  District  Courts ;  and  yet  that  is  precisely 
what  is  sought  by  the  present  petition.  The  pendency 
here  of  the  proceedings  for  the  review  of  the  decree  by 
which  Bininger  and  Clark  have  been  adjudged  bankrupts  has 
no  bearing  upon  the  present  motion.  Those  proceedings 
bring  the  decree  and  whatever  orders  are  involved  therein 
before  this  Court,  but  do  not  operate  to  transfer  the  entire  pro- 
ceeding in  bankruptcy  into  this  tribunal,  to  be  here  con- 
tinued as  in  a  Court  of  first  instance.  ^ 
The  motion  must  be  denied. 


Fra/ncis  N.  Bcrngs,  for  the  motion. 
Roger  A.  Pry  or ^  opposed. 
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In  re  Abraham  Bdongeb  and  Abraham  B.  Clark. 

Where  C,  adjudged  a  bankrupt  by  a  decree  of  the  District  Court,  was  seeking 
a  review  of  such  decree  by  this  Court,  and  was  at  the  same  time  prosecuting 
suits  in  a  State  Court 'to  restrain  the  proceedings  in  the  District  Court:  Bdd, 
that  this  Court  would  not  require  C.  to  elect  whether  to  prosecute  further  such 
review  or  the  suite  in  the  State  Court. 

(Before  Woodruff  and  Blatohfobd,  JJ.,  Southern  District  of  New  York,  Feb- 
ruary 11th,  1870.) 

"WooDKUFF,  J.  In  deciding  the  various  motions  which 
have  been  presented  to  the  Court  in  the  above  proceedings^ 
{(Mite^  pp.  159,  165,)  the  facts  alleged  and  the  claims  of  the 
parties  have  been  more  than  once  recited.  For  the  understand- 
ing of  the  present  motion,  it  will  suffice  to  say,  that  Abraham 
B.  Clark  has  brought  his  petition  of  review  to  this  Court, 
alleging  that  the  decree  of  the  District  Court  adjudging  him 
and  his  co-partner,  Abraham  Bininger,  bankrupts,  is  errone- 
ous and  ought  to  be  reversed.  He  has  also  commenced 
actions  against  the  petitioning  creditors,  in  the  Superior  Court 
of  the^ity  of  New  York,  complaining  of  the  conduct  of  those 
creditors  in  petitioning  for  such  decree,  and  alleging  that  the 
decree  is  erroneous  in  law  and  in  fS^t,  and  was  sought  through 
improper  motives,  and  by  collusion  with  his  late  partner,  and 
has  obtained  a  temporary  injunction  to  restrain  the  prosecution 
of  such  proceedings.  The  petitioning  creditors  now  move  that 
this  Court,  by  its  order,  require  him  to  elect  whether  he  will 
further  prosecute  his  petition  of  review  in  this  Court,  or 
those  actions  in  the  State  Court,  and  that,  unless  he  shall  elect 
to  abandon  and  discontinue  the  latter,  his  said  petition  of  re- 
view may  be  dismissed. 

The  second  section  of  the  bankrupt  Act,  which  gives  to 
this  Court  superintendence  and  jurisdiction  of  all  cases  and  ques- 
tions arising  thereunder,  and  declares  that  the  Court  may,  upon 
bill,  petition,  or  other  proper  process,  of  any  party  aggrieved, 
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hear  and  determine  the  case,  does  not,  it  is  true,  declare,  in 
terms,  that  the  party  aggrieved,  or  any  party,  shall  have  the 
right  to  invoke  that  superintendence  and  jurisdiction ;  but 
that  is  necessarily  implied.  A  Court  of  justice  is  not  at  lib- 
erty to  disown  its  jurisdiction,  or  to  refuse  to  entertain  parties 
who  apply  in  due  form  for  the  exercise  of  such  jurisdiction. 
Where  the  jurisdiction  is  itself  discretionary,  it  may  be  de- 
clined ;  and,  where  parties  do  not  apply  in  the  legal  or  pre- 
scribed manner,  or  in  due  season,  or  are  otherwise  in  fault  in 
the  matter  of  the  review  sought,  doubtless  the  Court  may  dis- 
miss their  application ;  and  the  'control  of  the  Court  over 
frivolous  and  vexatious  appeals  of  any  kind,  is  not  questiona- 
ble. But  we  find  no  warrant  for  the  suggestion,  that  the  Court 
can  with  propriety  impose  compulsory  dismissal,  as  a  penalty 
or  consequence  of  alleged  or  supposed  misconduct  elsewhere, 
which  has  no  effect  to  delay  or  impede  the  exercise  of  the 
power  of  the  Court  in  the  matter  of  the  review  sought.  If 
the  party  who  brings  his  appeal  or  petition  of  review  to  this 
Court,  were,  by  the  act  of  the  appellant  or  petitioner,  through 
the  aid  of  a  State  court,  or  otherwise,  hindered  or  delayed  in 
the  bringing  of  the  same  to  a  hearing,  or  in  making  other 
disposition  thereof,  a  different  question  would  arise  ;  and  the 
Court  could  require  that  such  appeal  or  review  be  brought 
to  a  hearing  in  due  season,  or  be  dismissed. 

It  would  not  be  respectful  to  the  State  tribunal  to  assume 
that  the  decree  or  judgment  of  the  District  Court,  or  of  this 
Court,  would  not  there  be  regarded  as  conclusive  for  all  the 
purposes  for  which  it  is  conclusive  here.  That,  however,  is 
not  to  be  discussed  on  this  moticm.  If  the  party  seeking  the 
review  prosecutes  it  in  due  form,  and  be  without  fault  therein, 
we  deem  it  proper  that  it  should  be  heard. 

We  must,  therefore,  decline  to  require  the  petitioner 
Clark  to  make  the  election  sought,  on  pain  of  a  dismissal  of 
his  proceedings. 


Francis  N.  Bangs^  for  the  motion. 
Roger  A,  Pryor^  opposed. 
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Jonn  S.  Beecheb 

V8. 

AbBAHAH  BmiNGEB  AND  0THEB8.      In  EqIHTT. 

Where  an  aaaignee  in  bankruptcy  brings  a  snit  in  equity  in  this  Court,  under  the 
second  section  of  the  bankruptcy  Act  of  March  2d,  1867,  (14  U.  iS.  Stai.  at  Large, 
618,)  against  a  person  claiming  adversely  a  title  to  property  iu  the  possession  of 
such  person,  to  have  the  question  of  such  title,  as  between  such  assigDee  and 
such  person  determined,  he  must,  in  order  to  entitle  hinoself  to  an  injunction 
pendente  lite,  restraining  such  person  from  intermeddling  with  such  property, 
and  to  a  reoeiyership  thereof,  show  some  emergency,  some  peril  of  loss  which 
the  Court  will  be  unable  completely  to  redress ;  and  the  danger  must  be 
clear,  and  the  right,  in  general,  free  from  reasonable  doubt. 

(Before  Woodruff    and    Blatchford,  JJ.,    Southern  District  of   New  York, 
February  II th,  1870.) 

This  was  a  motion  for  a  provisional  injunction,  and  a  re- 
ceiver, 

Frcmds  N.  Bcmga^  for  the  plaintiff. 

Roger  A.  Pry  or  ^  for  the  defendants. 

WooDBTTFF,  J.  The  bill  of  complaint  herein  alleges,  that, 
by  the  decree  of  the  District  Court,  the  defendants  Bininger 
and  Clark,  co-partners  in  business,  have  been  adjudged  bank- 
rupts ;  that  the  plaintiff  has,  in  pursuance  of  the  provisions  oi 
the  bankrupt  Act,  been  appointed  assignee,  and  the  property 
and  estate  of  the  bankrupts  have  been  assigned  to  him,  as  is 
directed  by  section  fourteen  of  the  Act ;  that  the  bankrupts 
heretofore  composed  the  co-partnership  firm  of  Abraham  Bin- 
inger &  Co. ;  that,  prior  to  the  institution  of  the  proceedings 
in  the  District  Court,  wherein  they  were  declared  bankrupts, 
one  of  the  partners,  Clark,  had  filed  his  complaint,  in  equity, 
iu  th^  Superior  Court  of  the  city  of  New  York,  for  the  deter- 
mination of  their  interest  in  the  co-partnership  property ^  and 
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the  defendants  Hanrahan  and  Barr  had  been  appointed  re- 
ceivers of  the  property  of  the  said  firm,  and  were  in  the 
actual  possession  of  the  property  ;  that  said  receivers  exclude 
the  plaintiff  from  any  possession  or  control  of  the  property,  so 
that  he  cannot  make  an  inventory  thereof;  that  Clark  will 
not  make  such  inventory,  and  the  plaintiff  cannot  particularly 
specify  the  same,  but  he  gives  a  general  description  thereof, 
and  avers  that,  if  properly  administered,  it  is  sufficient  for  the 
payment  of  all  the  debts  of  the  bankrupts ;  that  nearly  all  of 
the  creditors  have  proved  their  debts  in  the  proceedings  in 
bankruptcy;  that  the  receivers  have  set  themselves  to  defeat 
those  proceedings,  resist  the  attempts  of  the  marshal  to  pos- 
sess himself  of  the  property  under  the  warrants  of  the  District 
Court,  have  converted  a  portion  of  the  property  into  money, 
and  refuse  to  deliver  possession  to  the  plaintiff,  or  to  render 
him  an  account,  and  claim  an  excessive  amount  as  fees  or 
commissions  as  receivers ;  and  that,  by  these  means,  the  plain- 
tiff is  prevented  from  administering  his  trust  as  assignee,  and 
the  effect  and  operation  of  the  Act  of  Congress  are  impeded, 
hindered,  and  delayed.  Upon  the  principal  fiwts  thus  alleged, 
with  some  other  details,  the  plaintiff  seeks,  by  way  of  relief, 
a  decree  that  the  title  of  Bininger  and  Clark  to  the  property 
is  divested,  except  such  as  they  may  claim  under  and  through 
him  as  assignee ;  that  the  receivers'  title  is  divested,  except 
so  far  as  they  have  a  lien  for  their  just  fees  or  commissions 
as  receivers ;  and  that  they  deliver  the  property  to  the  plain- 
tiff, as  e^uch  assignee,  to  be  by  him  administered.  As  auxil- 
liary  to  such  relief,  the  plaintiff  prays  for  an  injunction  re- 
straining the  defendants  from  intermeddling  with  the  prop- 
erty, restraining  Clark  from  prosecuting  his  said  action  in  the 
Superior  Court  of  the  city  of  New  York,  and  restraining  the 
defendants  from  preventing  the  marshal  from  taking  posses- 
sion of  the  property.  He  also  prays  that  a  receiver  of  the 
property  may  be  appointed  by  this  Court. 

Upon  this  bill  the  plaintiff  moves  for  an  injunction  and  a 
receiver  according  to  the  prayer.  The  defendant  Clark  and 
the  receivers   resist  the  motion  on  various  grounds,  and^ 
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among  others,  that  Bininger  and  Clark,  had  committed  no 
act  of  bankruptcy  ;  that  the  State  Court  had  acquired  juris- 
diction of  the  property,  in  the  action  brought  by  Clark  for 
the  settlement  of  the  affairs  of  the  co-partnership,  before  any 
proceedings  in  bankruptcy  were  instituted ;  that,  by  the  ap- 
pointment of  the  receivers,  the  title  of  the  bankrupts  was  di- 
vested, and  became  vested  in  such  receivers ;  that  neither  the 
jurisdiction  of  the  State  Court,  nor  the  title  of  the  receivers, 
was  divested  by  the  decree  in  bankruptcy,  or  the  appointment 
of  the  assignee ;  that  the  State  Court  has  jurisdiction  to  pro- 
ceed with  the  settlement  of  the  co-partnership  affairs,  the  pay- 
ment of  the  creditors  of  the  firm,  and  the  distribution  of  the 
property  ;  that  the  receivers  are  warranted  in  acting,  and  are 
bound  by  law,  and  by  their  bonds  as  receivers,  to  hold  and 
administer  the  property  under  the  direction  of  the  State 
Court;  that  such  property  is  to  be  deemed  in  legal  cus- 
tody, from  which  it  ought  not  to  be,  and  cannot  legally  be, 
taken  by  the  Federal  Courts ;  and  that  there  is  no  ground  for 
impeaching  the  administration  to  which  the  property  is  sub- 
ject in  the  State  Court,  which  proceeds  in  such  cases  ac- 
cording to  the  rules  of  equity  alike  recognized  by  the  Federal 
and  State  Courts,  and  will  apply  the  property  to  the  payment 
of  the  debts  of  the  firm  on  equitable  principles,  and  with  the 
equality  of  distribution  which  governs  the  administration  of 
the  estate  of  a  bankrupt  in  the  Federal  Court. 

It  is  quite  certain  that  this  Court  cannot  listen  to  any 
argument  which  proceeds  upon  the  allegation  that  the  decree 
by  which  Bininger  and  Clark  were  adjudged  bankrupts  was 
erroneous  in  fact  or  in  law.  The  pendency  of  proceedings 
in  this  Court  for  the  review  of  that  adjudication  may  furnish 
a  reason  why,  if  there  is  no  danger  of  injury  to  the  property 
or  serious  loss  to  the  bankrupts  or  their  creditors,  this  Court 
should  not  summarily  interfere  with  the  temporary  custody  of 
the  property ;  but  this  Court  will  not,  on  a  mere  motion  of 
this  description,  suffer  a  collateral  attack  upon  that  decree, 
and  proceed  upon  any  assumption  that  such  decree  is  errone- 
ous, but  will  presume  the  contrary  to  be  true.     On  the  other 
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hand,  a  plaintiff  coming  by  motion  to  thiB  Court,  and  asking 
its  summary  interposition  by  an  injunction  and  a  Teeeiver- 
sbip  pendente  lUe^  must  show  other  grounds  than  a  mere  con- 
flict of  claim  to  the  title  and  possession  of  the  property 
which  is  the  subject  of  litigation. 

It  is  quite  true  that  proceedings  in  bankruptcy  are  sum- 
mary in  their  nature,  and  that  the  purpose  and  design  of  the 
bankrupt  Act  is  to  make  them    summary  and  speedy  in 
eftecting  the  purposes  of  its  enactment.    To  this  end  a  very 
extensive  summary  jurisdiction  is  given  to  tlie  District  CJourt, 
as  a  Court  of  bankruptcy,  by  the  first  section  of  the  Act.  This 
extends  to  the  collection  of  all  the  assets  of  the  bankrupt,  the 
ascertainment  and  liquidation  of  the  liens  and  other  specific 
claims  thereon,  the  adjustment  of  the  priorities  and  conflict- 
ing interests  of  all  parties,  the  marshalling  and  disposition  of 
the  funds  and  assets,  and  all  matters  and  things  to  be  done 
under  and  in  virtue  of  the  bankruptcy,  with  full  authority 
to  compel  obedience  to  all  orders  and  decrees  in  bankruptcy, 
to  the  same  extent  as  this  Court  has  authority  in  any  suit  in 
equity.    If,  however,  the  case  arises  in  which  that  summary 
jurisdiction,  comprehensive  as  it  is,  seems  inadequate,  concur- 
rent jurisdiction  is,  by  the  second  section,  given  to  this  Court, 
to  entertain  an  action  at  law  or  a  suit  in  equity  by  the  as- 
signee against  any  person  claiming  an  adverse  interest,  or  by 
such  person  against  the  assignee,  touching  any  property  or 
rights  of  property  of  the  bankrupt,  transferable  to  or  vested  in 
such  assignee.     The  assignee  must,  in  such  cases,  proceed  at 
law  or  in  equity,  according  to  the  nature  of  the  case ;  and, 
where  he  proceeds  by  bill  in  equity,  his  suit  is  subject  to  the 
ordinary  rules  governing  this  Court,  and  regulating  its  discre- 
tion as  a  Court  of  equity,  in  other  cases.    Therefore,  on  an 
application  for  an  injunction  and  a  receivership,  in  the  first 
instance,  where  the  plaintiff  insists  that  it  be  granted  before 
the  merits  of  the  controversy  shall  be  examined  and  considered 
on  the  proo&  of  both  parties,  on  all  the  questions  of  law  and 
fact,  he  must  not  only  show  a  case  of  adverse  and  confiicting 
claims,  and  that  the  case  is  one  of  equitable  cognizance,  but 
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he  muBt  show  some  emergency,  some  peril  of  loss  which  the 
Court  will  be  unable  completely  to  redress ;  and  the  danger 
must  be  clear,  and  the  right,  in  general,  free  from  reasonable 
doubt. 

The  present  suit  is,  undoubtedly,  brought  in  reliance  upon 
the  provision  of  the  second  section  of  the  Act,  for  the  purpose 
of  determining  the  adverse  claims  of  the  receivers  appointed 
by  the  State  Court,  to  hold  and  administer  the  property  of 
the  copartnership  lately  composed  of  the  bankrupt  defendants. 
So  far  as  it  seeks  affirmative  relief,  by  way  of  injunction  or 
otherwise,  against  the  bankrupts  themselves,  I  perceive  no 
grounfi  for  coming  to  this  Court  by  bill  in  equity.  The  sum- 
mary jurisdiction  of  the  District  Court  embraces  ample  power 
to  compel  obedience  by  them  to  all  orders  and  decrees  neces- 
sary to  enforce  the  surrender  and  appropriation  of  their  prop- 
erty ;  and,  if  they  are  proper  parties  in  a  case  like  the  present, 
in  which  their  claims  and  interests  may  be  affected,  no  order 
for  an  injunction  against  them  is  called  for. 

As  it  respects  the  other  defendants,  assuming,  for  the  pur- 
poses of  this  motion,  that  the  plaintiff  is  right  in  bringing  his 
suit  to  determine  the  effect  of  the  proceedings  in  bankruptcy 
upon  the  action  pending  in  the  State  Court,  and  upon  the 
title  of  those  defendants  as  receivers,  what  facts  are  shown 
which  constitute  proper  grounds  for  invoking  the  immediate 
interference  of  this  Court,  by  its  injunction  and  receivership, 
pending  the  litigation?  Certainly,  it  is  no  just  reason  for 
such  interference,  that  the  defendants  assert  a  prior  jurisdic- 
tion acquired  by  the  State  Court  over  the  property,  and  claim 
thereupon  the  power  of  that  Court  to  administer  it ;  or,  that 
they  claim  that  they  acquired  title  to  the  property  by  the 
appointment  made  in  the  State  Court,  before  any  decree  in 
bankruptcy,  and  that  neither  the  jurisdiction  of  the  State 
Court  nor  their  title  is  defeated  by  that  decree ;  or,  in  short, 
that  they  make  any  of  the  claims  which  are  put  forward  by 
their  counsel  on  this  motion.  Such  claims  are  not  shown  to 
be  made  in  bad  faith,  with  no  belief  in  their  correctness,  for 
the  purpose  of  accomplishing  what  we  are  at  liberty  to  say  is 
unjust  or  inequitable,  or  intended  to  impede  the  administra. 
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tion  of  the  property  according  to  law.  They  raise  questions 
of  law  and  present  a  conflict  between  the  parties  as  to  what 
is  the  law  in  the  circumstances  stated.  The  plaintiff  proposes 
to  settle  those  questions,  we  assume,  in  this  litigation.  If  the 
inquiry  is  to  be  entertained,  it  is  not  shown  that  the  property 
is  in  peril  of  waste  or  loss  in  the  custody  of  the  State  Court, 
or  that  the  receivers  are  violating  their  supposed  duty  in  the 
temporary  care  of  the  property,  or  that  they  are  irresponsible, 
or  that  they  threaten  or  are  about  to  remove  the  property 
from  the  jurisdiction  of  the  Court,  or  that  any  future  deter- 
mination of  the  questions  which  have  arisen  between  the  par- 
ties will  be  defeated,  unless  this  motion  should  be  granted. 
Kor  does  the  circumstance  that  the  decree  itself,  which  lies  at 
the  foundation  of  the  plaintiff's  title,  is  not  acquiesced  in,  but 
is  sought  to  be  reviewed,  strengthen  the  case  of  the  plaintiff. 
Provision  is  made  in  the  Act  itself  for  such  review,  and,  if  the 
defendants  deem  'the  decree  erroneous,  no  inference  of  bad 
faith  or  violation  of  equity  arises  from  their  seeking  such 
review,  while  at  the  same  time  the  legal  operation  and  effect 
of  the  decree  is  denied  by  them  to  be  such  as  is  insisted  by 
the  plaintiff. 

These  considerations  lead  to  the  conclusion  that  the  case 
as  now  presented  does  not  call  for  a  preliminary  injunction  or 
a  receivership.     The  motion  must,  therefore,  be  denied. 


In  re  Jons  N.  Bonestbel. 

Where  a  snmmary  proceeding  by  petition,  by  an  assignee  in  bankruptcy,  against 
a  third  person,  to  reooTer  assets  churned  to  belong  to  the  bankrupt,  had  been 
entertahied  by  the  District  Court,  and  it  had  made  a  decree  thereon  in  favor 
of  the  assignee,  and  the  defendant  petitioned  this  Court,  under  the  second 
section  of  the  bankruptcy  Act  of  1867,  to  review  such  decree,  this  Court  set 
aside  such  decree  as  founded  on  irregular  proceedings,  without  costs  to  either 
party,  and  with  leave  to  the  assignee  to  file  a  bill  in  the  usual  way  against 
the  defendant 

(Before  Kclsoit,  J.,  Southern  District  of  New  York,  February  26th,  1870.) 
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Nelbon,  J.  This  is  a  petition  by  the  wife  of  the  bank- 
rupt to  review  a  decree  made  by  the  District  Court,  adjudg- 
ing, on  a  claim  made  by  the  assignee  in  bankruptcy,  that  she 
holds  1145  shares  of  the  capital  stock  of  a  Nicholson  Pave- 
ment Company  in  Brooklyn,  which  belong  to  her  husband. 
The  proceedings  against  her  were  by  petition,  in  a  summary 
way,  by  the  assignee,  to  compel  her  to  show  cause  why  this 
stock  should  not  be  transferred  to  him.  The  stock  is  said  to 
be  of  the  value  of  $30,000. 

I  have,  heretofore,  held,  {In  re  The  Kerosene  Oil  Co,^  6 
Blatchf.  C.  C.  H.y  521,)  that  the  suit  by  the  assignee 
against  a  third  person,  to  recover  assets  claimed  to  belong  to 
the  bankrupt,  should  be  commenced  by  bill  in  equity  or  be  a 
suit  at  law,  under  the  second  section  of  the  bankruptcy  Act 
of  1867.  This  decision  was  made  shortly  before  the  question 
in  this  case,  occurred.  In  that  case,  I  directed  that  the  peti- 
tion should  be  amended  and  stand  for  a  bill.  In  that  case, 
however,  the  proceedings  had  not  extended  beyond  that 
pleading.  The  application  made  in  this  case  is,  that  this 
Court  will  revise  the  decision  made  on  petition  by  the  Court 
below.  If  the  proceedings  are  to  be  regarded  as  founded  on 
a  bill  in  equity,  such  application  could  not  be  entertained,  as  the 
remedy  in  such  a  case  could  only  be  by  an  appeal  under  the 
8th  section  of  the  Act. 

As  the  proceedings  in  this  case  have  not  been  reformed,  as 
in  the  case  referred  to,  and  as  the  practice  has  been  hereto- 
fore very  much  unsettled,  and  as,  to  hold  now,  in  this  case, 
that  the  remedy  in  this  Court  is  by  an  appeal  and  not  by  a 
petition  of  review,  would,  the  time  for  taking  an  appeal  hav- 
ing passed,  preclude  all  relief,  I  think  it  will  be  best,  and 
in  furtherance  of  justice  to  all  parties  concerned,  to  set  aside 
the  decree  of  the  Court  below,  as  founded  on  irregular  pro- 
ceedings, without  costs  to  either  party,  and  with  leave  to  the 
assignee  to  file  a  bill  in  the  usual  way  against  Mrs.  Bonesteel. 
By  the  case  of  In  re  Alexander^  (3  Bankrupt  Register^  6,) 
before  the  Chief  Justice,  I  understand  this  to  be  according 
to  the  true  construction  of  the  Act ;  and,  also,  by  a  case  before 
Mr.  Justice  Clifford. 


MARCH,  1870.  177 


The  United  States  v.  Fallerton. 
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On  the  trial  of  an  indictment  for  a  misdemeanor,  after  testimony  had  been  given 
on  both  sides,  and  the  evidence  was  closed,  the  Court  directed  the  jnry  to 
acquit  the  defendant,  on  the  ground  that  the  evidence- did  not  warrant  a  con- 
viction. 

(Before  Woodruff  and  Blatchford,  JJ.,  Southern  District  of  New  York,  March 
16th,  1870.) 

In  this  case,  which  was  an  indictment  for  a  misdemeanor, 
after  testimony  had  been  given,  at  the  trial,  on  the  part  of 
both  the  prosecntion  and  the  defence,  and  the  evidence 
was  closed,  the  counsel  for  the  defendant  requested  the  Court 
to  instruct  the  jury  to  acquit  the  defendant,  the  ground  of 
the  request  being  that  the  evidence  was  such  as  not  to  war- 
rant a  conviction. 

The  Court,  after  hearing  a  discussion  by  the  respective 
counsel  as  to  the  power  of  the  Court  to  give  such  an  instruc- 
tion in  any  case,  and  thus  take  the  case- from  the  jury,  held 
that,  inasmuch  as  ike  Court  would  have  the  power,  if  the  de- 
fendant were  convicted  by  the  jury  on  the  evidence,  to  grant 
him  a  new  trial,  if  it  should  be  of  opinion  that  the  verdict 
was  against  the  evidence,  it  had  the  power,  if  it  was  of  opin- 
ion that  a  verdict  of  guilty  would  not  be  warranted  by  the 
evidence,  to  direct  the  jury  to'  acquit  the  defendant  on  that 
ground.  The  Court,  being  of  opinion  that  the  evidence  did 
not  warrant  a  conviction,  directed  the  jury  to  acquit  the  de- 
fendant, which  was  done. 

EdAJoa/rda  Pierrepont  {District  Attorney)  and  Benja/mim, 
F.  Tracy y  for  the  United  States. 

Edwin  W.  Stoughton^  John  K.  Porter^  John  K  Bv/rriUy 
OrenviUe  T.  Jenks  and  Cla/rence  A.  Seward^  for  the  defend- 
ant. 

Vol.  vn.— la 
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Where,  as  the  result  of  proceedings  in  involuntary  bankmptcy,  a  large  amount 
of  property  was  in  the  hands  of  the  assignee  subject  to  distribution  to  credi- 
tors, this  Court  allowed  to  the  petitioning  creditor  who  instituted  the  proceed- 
ings, to  be  paid  out  of  the  fund  in  the  hands  of  the  assignee,  a  reasonable  sum 
for  the  expense  incurred  by  him  in  employing  counsel  to  conduct  such  pro- 
ceedings to  an  adjudication. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  March  19th,  1870.) 

Woodruff,  J.  The  petition  of  the  National  Bank  of 
the  Commonwealth  in  this  proceeding  having  been  presented 
to  the  District  Conrt  of  this  District,  and  the  District  Judge, 
as  a  stockholder  in  the  said  bank,  being  concerned  in  interest, 
the  proceeding  has  been  certified  to  this  Court,  pursuant  to 
section  11  of  the  Act  of  May  8th,  1792,  (1  TI.  S.  Stat,  at 
Zarge^  878,  279.) 

This  petitioner  was  the  petitioning  creditor  upon  whose 
application  the  above-named  debtor  was  decreed  bankrupt. 
In  the  proceeding,  the  property  of  the  debtor  was  protected 
for  the  benefit  of  creditors,  an  adjudication  declaring  thS 
debtor  bankrupt  was  had,  an  assignee  was  appointed,  and  a 
large  amount  of  property  came  to,  and  is  now  in  the  hands  of, 
such  assignee,  subject  to  distribution  to  creditors.  For  the 
institution  and  conduct  of  those  proceedings  the  petitioning 
creditor  was  obliged  to  and  did  employ  counsel,  and  incur 
the  expense  of  such  employment,  and  the  amount  of  such 
expense  is  shown  to  have  been  reasonable.  Such  petitioning 
creditor  now  asks,  in  substance,  that,  in  making  distribution 
of  the  fund  in  the  hands  of  the  assignee,  this  expense,  in- 
curred for  the  common  benefit,  shall  be  charged  on  the  fund, 
so  that,  practically,  the  creditors  who  come  in  to  share  the 
benefit  of  the  decree  in  bankruptcy,  and  the  fruits  thereof, 
may  share  also  in  the  said  expense  of  procuring  them. 

The  mere  statement  of  the  application  shows  the  eminent 
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justice  and  equity  of  the  relief  sought.  No  reason  can  pos- 
sibly be  suggested  why  this  petitioning  creditor  should  pay 
these  expenses  without  chance  of  reimbursement,  and  there- 
by, to  this  extent,  lose,  for  the  greater  advantage  of  the 
other  creditors,  the  benefit  of  the  proceeding.  Independently 
of  any  adjudications  already  had  upon  the  subject,  I  should 
say  that  the  principles  governing  a  Court  of  equity  in  dealing 
with  a  fund  brought  within  its  jurisdiction  for  the  purpose  of 
distributioij,  or  in  lending  its  advisory  aid  for  the  purpose  of 
guiding  or  controlling  the  administration  of  such  a  fund, 
sanction  the  allowance  of  this  expense ;  and  yet  there,  as  truly 
as  in  proceedings  in  bankruptcy,  the  ordinary  fee  bill  pro- 
viding for  taxable  costs  does  not  provide  for  it. 

I  concur  in  the  conclusion  of  several  of  the  District 
Judges  who  have  passed  upon  the  question  ;  and  the  sanction 
of  those  decisions  by  Chief  Justice  Chase  renders  extended 
discussion  unnecessary.  {In  re  Williams,  2  £ankrupt  Heg- 
tetevj  2S]  In  re  Waite,  Id.j  146 ;  In  re  Schwab,  Id.,  155 ; 
JSff  parte  PUU,  2  Wallace,  Jr.,  453 ;  In  re  Mitteldorfer,  3 
BamJcrupt  Hegister,  1.)  Such  allowances  should  be  guarded 
by  the  most  cautious  regard  for  the  rights  and  interests  of  the 
creditors  at  large,  lest,  under  the  form  of  necessary  expenses, 
undue  liberality  to  counsel  should  be  sanctioned,  in  reduction 
of  the  Aind ;  and,  if  there  was  any  suggestion,  in  this  case, 
that  the  charge  was  in  any  degree  unreasonable,  I  should 
deem  it  proper,  by  a  reference  or  otherwise,  to  cause  further 
enquiry  to  be  made. 

Let  an  order  be  entered  directing  the  allowance,  to  the 
petitioning  creditor,  of  the  expense  of  counsel,  as  prayed  for, 
being  the  expense  in  conducting  the  proceedings  to  an  ad- 
judication. 

James  Emott,  for  the  application. 
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Where,  at  night,  and  with  a  strong  wind  from  the  northwest,  the  trae  covrse  of 
one  vefisel  was  northeast  by  north,  but  she  was  in  fact  mnning  northeast,  close- 
hauled  on  the  wind,  and  the  trae  course  of  another  vessel  was  southwest,  but, 
to  prevent  lee-way,  she  was  In  fact  headed  southwest  by  west,  and  it  was  so 
dark  towards  the  northeast  that  a  vessel  without  a  light  coujd  not  be  seen 
at  a  greater  distance  than  60  or  60  feet,  and  it  was  so  light  towards  the 
flouthwest  that  a  vessel  without  a  light  could  be  seen  from  800  to  500  yards 
distant,  and  the  latter  vessel  saw  the  former  vessel  about  one  point  on  her  lee- 
bow,  and  about  800  yards  distant,  and  the  former  did  not  see  the  latter,  but 
suddenly  a  light  was  seen  by  the  former,  over  her  lee-bow,  to  flash  from  the 
latter,  at  a  distance  of  50  or  60  feet  off,  and  the  two  vessels  came  into  col- 
lision, the  stem  of  the  former  striking  the  latter  on  the  port  side,  forward, 
an^  the  owners  of  the  latter  sued  the  former  for  the  damage :  Held,  that  the 
former  was  not  in  fault. 

(Before  Woodecff,  J.,  Southern  District  of  New  York,  March  19th,  1870.) 

This  was  an  appeal  in  Admiralty  from  the  decree  of  the 
District  Court  dismissing  the  libel,  in  a  case  of  collision. 

Cha/rleB  DonoKue^  for  the  libellants. 

Er(i8t/u9  C.  JBenedict  and  Hohert  D.  Benedict^  for  the 
claimant. 

Woodruff,  J.  On  the  night  of  the  16th  of  February, 
1858,  shortly  before  nine  o'clock,  at  sea,  a  few  miles  south- 
easterly from  Absecom  Light,  the  schooner  Ella,  belonging 
to  the  libellants,  and  the  schooner  Elizabeth  English  came 
into  collision,  the  stem  of  the  latter  coming  in  contact  with 
the  former  on  the  port  side,  just  abaft  the  fore-rigging.  The 
Ella  was  sailing  on  a  course  or  bearing  southwest  by  west, 
with  a  strong  wind  from  a  northwesterly  direction,  and  such 
bearing  was  kept,  as  alleged  by  the  libellants,  although  one 
point  to  the  westerly  of  her  true  course,  because  of  the  lee- 
way of  the  schooner,  her  true  course  being  southwest ;  and 
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such  lee-way  is  testified  by  all  of  the  libellants'  witnesses  to 
have  been  about  one  point.  The  officers  and  men  on  board 
of  the  Ella  saw  the  Elizabeth  English  when  about  300  yards 
distant,  and  she  appeared  to  be  about  one  point  on  the  lee  or 
port  bow  of  the  Ella,  and  they  testify  that  they  supposed  she 
would  pass  them  on  the  port  or  leeward  side.  The  night 
was  not  clear,  but,  towards  the  south  and  west,  it  was  suffi- 
ciently light  to  enable  them  to  see  a  vessel  without  a  light, 
as  these  witnesses,  with  some  variance  among  them,  testify, 
from  three  hundred  to  five  hundred  yards  distant. 

The  Elizabeth  English  was  on  a  voyage  to  New  York,  and 
her  true  course  was  northeast  by  north.  Her  master,  who 
had  been  at  the  wheel,  testifies  that  the  vessel  could  not  get 
within  one  point  of  her  course,  and,  therefore,  was  running 
northeast.  When  he  left  the  wheel,  he  gave  the  course  to 
the  man  who  took  his  place,  northeast  by  north,  by  the 
wind,  that  is,  as  close  to  the  wind  as  she  would  lie  without 
shaking.  The  man  at  the  wheel  also  testifies  to  those  instruc- 
tions, and  that  he  obeyed  them. 

It  is,  I  think,  established  by  the  evidence,  that,  to  the 
north  and  east,  the  clouds  were  very  black,  and  that,  in  the 
direction  the  Elizabeth  English  was  sailing,  it  was  so  dark 
that  a  vessel  without  a  light  could  not  be  seen  at  more  than 
a  few  feet  distance — ^fifty  or  sixty  feet — or,  as  inferrible  from 
the  testimony  of  one  of  the  witnesses,  not  the  length  of  the 
schooner.  At  a  distance  of  fifty  or  sixty  feet  from  the  Eliza- 
beth English,  a  light  was  suddenly  seen  to  flash  upon  the  eye, 
indicating  the  proximity  of  a  vessel ;  and  her  mate  and  two 
of  her  seamen  testify,  without  contradiction  from  any  other 
witness,  that  the  light  was  seen  off  the  lee-bow. 

How  these  vessels  came  together  and  through  whose  fault, 
if  either  was  in  fault,  is  certainly  in  great  doubt,  upon  the 
testimony.  But  it  must  be  borne  in  mind  that  the  libellants 
have  the  burthen  of  proof,  and  must  establish  fault  on  the  part 
of  the  Elizabeth  English,  or  they  can  have  no  decree  con- 
demning her  for  the  damages  sustained.  They  insist,  there- 
fore, that,  after  they  saw  the  Elizabeth  English  over  their  port 
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bow,  and  had  concluded  she  would  pass  clear  on  their  port 
side,  she  luffed,  and  that  this  caused  the  collision ;  and  so 
several  of  their  witnesses  testify.  I  am  satisfied  that,  as  to  this, 
the  preponderance  of  the  evidence  is  to  the  contrary,  and  I 
think  so  without  at  all  imputing  to  these  witnesses  wilful 
misstatement.  Seeing  her  off  the  port  bow,  they  had  con- 
cluded she  would  pass  them,  and  thereafter,  in  the  darkness  of 
the  night,  seeing  her  coming  nearer  and  actually  coming  in 
contact,  it  seemed  to  their  eyes  certain  that,  after  they  first 
saw  her  and  formed  their  judgment  of  her  course,  she  must 
have  clmnged  and  did  change.  But,  at  the  time  of  her  alleged 
luflSng,  she  had  no  motive  for  luffing.  She  had  not  seen  the 
Ella.  On  the  contrary,  it  would  have  been  wholly  in  depart- 
ure from  her  course  and  without  any  cause  whatever ;  and  all 
the  witnesses  on  board  of  her  testify  to  the  contrary.  It  is  far 
more  probable  that  the  witnesses  who  were  on  the  Ella,  mis- 
led by  their  previous  judgment,  ascribed  the  near  approach 
of  tne  Elizabeth  English  to  a  luff,  without  which  they  thought 
she  would  have  cleared  them,  than  that  the  witnesses  on  the 
Elizabeth  English  have  testified  falsely,  or  are  mistaken  in 
denying  that  she  made  a  manoeuvre  which  she  had  no  motive 
to  make,  and  which  would  have  delayed  and  hindered  her  in 
her  voyage.  It  is,  however,  not  improbable,  and,  indeed,  I 
think  it  rather  the  reverae,  that,  under  the  instructions  of  her 
master,  to  keep  her  "  up  by  the  wind,"  and  **  full  and  by," 
she  may,  in  the  endeavor  to  keep  her  true  course,  northeast 
by  north,  have  drawn  closer  to  the  wind.  It  is  obvious  that 
she  must  have  made  some  lee-way,  and  so  her  bearing  and  her 
motion  through  the  water  were  not  precisely  coincident. 

The  next  alleged  fault  imputed  to  the  Elizabeth  English, 
the  want  of  a  proper  lookout,  is  not  proved.  True,  the  man 
at  the  lookout  was  not  produced,  and  his  absence  somewhere 
in  Ohio  is  given  as  the  reason.  But  the  testimony  of  the 
claimant's  witnesses,  who  alone  can  testify  on  that  point,  is 
uniform,  that  one  Bird  was  on  the  lookout ;  and  the  only  cir- 
cumstance of  any  importance  proved,  that  is  supposed  to  show 
that  he  was  not  attending  to  his  duty,  is,  that  five  or  ten  min- 
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ntes  before  the  collision,  he  passed  the  schooner's  light,  which 
the  wind  had  extinguished,  to  the  steward.  The  Ella  had 
already  seen  the  Elizabeth  English,  the  darkness  at  the  north 
was  sach  that  the  Ella  could  not  then  be  seen,  the  libellants' 
proof  shows  that  the  light  exhibited  from  the  Ella  was  not 
shown  until  almost  the  moment  of  collision,  and  the  other 
proofs  show  that  the  instant  it  was  exhibited  it  was  seen  on 
board  of  the  Elizabeth  English. 

Nor  is  it  to  be  charged  that  the  Elizabeth  English  was  in 
fault  in  sailing,  on  such  a  night,  at  the  rate  of  five  or  six  knots 
an  hour,  in  an  open  sea.  The  darkness  ahead  would  no  doubt 
suggest  that  the  exhibition  of  a  light  would  would  tend  to  her 
own  safety,  and,  incidentally,  to  that  of  any  vessel  approach- 
ing her.  She  had  shown  such  light,  and,  when  it  w^  ex- 
tinguished by  the  wind,  she  was  active  in  relighting  it  for  the 
purpose  of  continued  exhibition.  It  is  obvious  that  even  that 
temporary  absence  of  her  light  did  not  prevent  the  Ella  from 
seeing  her  when  some  three  hundred  yards  distant. 

I  am  not  able  to  discover  any  sufficient  proof  that  the 
Elizabeth  English  was  in  fault,  and  this  discussion  might  here 
close  my  consideration  of  the  case.  But  it  is  proper  also  to 
say,  that,  in  my  judgment,  the  collision  resulted  from  the  mis- 
take of  those  on  board  of  the  Ella,  in  supposing  that  the  other 
schooner  would  clear  them  ;  from  their  failure  to  observe  the 
darkness  toward  the  north  and  east,  by  reason  of  which 
they  no  doubt  assumed  that  the  Ella  was  seen  by  the  other 
vessel  as  soon  as  such  other  vessel  was  seen  by  the  Ella,  and 
by  reason  of  which,  in  part,  they  failed  to  show  a  light  till  it 
was  too  late  to  be  of  any  use ;  and,  also,  from  their  failure  to 
notice  the  gradual  change  of  the  wind  towards  the  north, 
which,  so  far  as  it  gave  freedom  to  their  course,  imposed  on 
them  the  more  stringent  duty  to  be  vigilant  to  avoid  the 
approaching  vessel. 

On  the  question  as  to  how,  in  fact,  the  vessels  were  brought 
in  contact,  it  seems  to  me  that  the  proofs  are  not  so  precise  as 
to  relieve  either  theory  suggested  from  the  character  of  con- 
jecture.   That  tlie  luffing  of  the  Elizabeth  English,  while  the 
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Ella  kept  her  course,  might  have  brought  the  vessels  together, 
is,  undoubtedly,  true.  It  is  charged  by  the  libellauts  as  the 
fact ;  but,  as  already  said,  I  think  it  is  not  established. 

That  the  falling  off  of  the  Ella  from  her  course,  just  before 
the  collision,  might  have  caused  it,  and,  probably,  did  cause 
it,  was  the  conclusion  of  the  Court  below,  in  the  face  of  the 
denials  of  the  witnesses  on  the  Ella,  and  of  the  fact  that  she 
received  the  blow  on  her  port  or  lee  side  instead  of  on  her 
windward  side,  which  is  argued  to  be  inconsistent  with  that 
theory. 

Having  concluded  that  the  Elizabeth  English  is  not  proved 
to  have  been  in  fault,  it  is  not  very  important  that  I  should 
suggest  a  possible  explanation  of  the  disaster,  quite  consistent 
with  the  view  I  have  taken  of  the  proofs.  The  bearing  of  the 
compass  of  the  Ella  was  southwest  by  west.  Her  actual 
movement,  by  reason  of  her  lee-way,  was  at  least  one  point 
further  south.  It  was  her  whole  endeavor  to  keep  her  true 
course,  southwest,  and  she  was  headed  southwest  by  west,  in 
order  to  keep  it.  She  saw  the  Elizabeth  English  one  point  on 
her  lee  bow,  that  is,  she  saw  the  Elizabeth  English  in  the  line 
of  her  own  motion  through  the  water.  And  yet  her  master 
and  men,  who  did  not  appear,  when  under  examination,  to  be 
very  skilful  or  intelligent,  assumed  that,  because  the  ap- 
proaching vessel  was  seen  over  their  lee  or  port  bow,  her  posi- 
tion was  then  to  the  leeward  of  their  actual  course.  This  was 
not  necessarily  true,  and,  as  I  think,  was  not  true.  The 
Elizabeth  English,  then,  was  seen  by  the  Ella  directly  ahead, 
in  the  line  of  her  progress,  but  not  in  the  line  of  her  keel.  As 
she  approached,  she  would,  of  course,  come  nearer  and  nearer 
to  the  Ella,  and  the  men  on  that  vessel,  after  the  consultation 
at  which  they,  judging  by  mere  appearances,  had  concluded 
that  the  Elizabeth  English  would  clear,  suddenly  discovering 
her  very  near  approach,  still  on  the  lee  bow,  would  naturally 
conclude  that  she  had  luffed. 

For  illustration,  place  two  vessels  on  the  same  line  of 
actual  progress  through  the  water,  one  moving  southwest  or 
thereabouts,  and  the  other  northeast  or  thereabouts,  the  for- 
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mer,  in  striving  to  keep  her  true  course,  bearing  a  little  to  the 
westward  of  sucli  line,  and  the  latter,  in  like  manner  liable  to 
lee- way,  bearing  a  little  to  the  northward  of  her  line  of  pro- 
gress, each,  keeping  her  own  course,  would  see  the  other  when 
such  view  became  possible,  over  her  own  lee  bow.  The  testi- 
mony on  this  point  is  unequivocal  and  clear.  The  witnesses 
on  the  Ella  all  agree  that  they  saw  the  Elizabeth  English  at 
the  distance  of  about  three  hundred  yards,  about  one  point  on 
their  lee  bow ;  and  the  witnesses  on  the  Elizabeth  English  aU 
agree  that,  when  they  did  discover  the  light  on  the  Ella, 
they  saw  it  a  little  oyer  their  lee  bow.  On  this  point  the 
witnesses  must  have  known  the  truth  of  their  statements.  It 
was  testimony  of  a  fact,  independent  of  any  manoeuvre  of 
either  vessel,  and  I  regard  it  as  reliable.  Now,  this  fact  indi- 
cates just  the  state  of  things  I  have  suggested,  and  that  the 
actual  movement  of  the  vessels  was  on  the  same  line,  or  on 
lines  very  nearly  coincident,  in  reverse  directions.  This  neces- 
sarily brought  the  vessels  together,  and,  when  the  light  was 
shown  on  the  Ella,  it  was  too  late  for  the  other  vessel  to  avoid 
her.  She  ported  her  helm,  but  there  was  no  time  for  her  to 
fall  off  and  pass  the  Ella.  The  fact  that  the  actual  blow  was 
received  by  the  Ella  not  on  her  stem  but  a  little  to  port,  is 
not  inconsistent,  but  is  in  harmony,  with  this  view;  and  if,  in 
the  very  jaws  of  the  peril,  and  in  the  manifest  alaim  caused 
thereby,  she  came,  however  slightly,  into  the  wind,  all  of  the 
appearances  are  fully  explained.  Even  the  statement  of  one 
of  the  witnesses  from  the  Elizabeth  English,  that  the  light  seen 
on  the  Ella  appeared  to  be  coming  west,  does  not  materially 
affect  this  view.  Its  motion  just  before  the  collision  would 
present  the  appearance  of  a  light  moving  westerly. 

It  is  not  necessary  to  this  view  that  the  courses  and  bear- 
ings of  the  vessels  should  be  precisely  such  as  the  foregoing 
illustration  assumes.  The  observations  made  at  such  a  time 
are,  probably,  not  so  precise  that  exact  mathematical  accuracy 
of  the  witnesses  must  be  assumed.  A  sUght  variation  in  that 
respect  would  be  consistent  with  the  result  I  have  stated,  but 
I  am  brought  to  the  conclusion  that  the  collision  occurred 
substantially  in  the  manner  indicated.  , 
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I  have  thuB  far  said  nothing  upon  the  question  as  to  which 
one  of  the  two  schooi^ers  had  the  wind  free.  That  question 
has  some  influence  on  the  knpatation  of  fault  to  the  £lla  her- 
self;  but,  if  the  Elizabeth  English  is  not  proved  to  have  been 
in  fault,  the  fault  of  the  Ella  will  not  affect  the  decree,  there 
being  no  cross  libel.  In  my  judgment,  the  preponderance  of 
the  evidence,  irrespective  of  the  log  of  the  Wabash,  offered  in 
evidence,  supports  the  allegation  that  the  wind,  although  from 
west  northwest  during  a  part  of  the  day,  and  for  most  of  the 
time  during  the  passage  of  the  Ella  to  the  place  of  collision, 
had,  during  the  evening,  gradually  changed  to  the  northward, 
and  that  the  Elizabeth  English  was  close  hauled,  while  the 
Ella  had  the  wind  two  or  three  points  free,  at  least.  This 
imposed  upon  the  Ella  the  duty  of  greater  diligence,  when  she 
saw  the  Elizabeth  English,  to  avoid  her. 

The  decree  must  be  affirmed. 


The  Saih'ee. 


Where  a  bill  of  lading,  covering  the  shipment  of  boles  of  cotton  by  a  yessel, 
contained  a  clause  that  snch  bales  should  be  at  the  risk  of  the  owner,  shipper, 
or  consignee  thereof,  as  soon  as  delivered  from  the  tackles  of  the  vessel  at  her 
port  of  destination,  and  that  they  should  be  received  by  the  consignee  there- 
of, package  by  package,  as  so  delivered,  and  that,  if  not  taken  away  the  same 
day  by^him,  they  might  be  permitted  to  lie  where  landed,  at  the  risk  of  such 
owner,  shipper,  or  consignee,  the  consignee  libelled  the  vessel  for  the  non- 
delivery of  some  of  the  bales.  It  appeared  that  the  consignee  had  proper 
notice  of  the  arrival  of  the  vessel,  and  of  her  discharge,  and  that  the  proffer 
of  discharge  was  at  a  reasonable  and  proper  time,  and  that  the  consignee  had 
an  opportunity,  by  reasonable  diligence,  to  identify  his  cotton  and  receive  it, 
and  it  was  placed  safely  on  the  wharf,  when  discharged,  and  was  not  actually 
delivered  by  the  agents  of  the  vessel  to  another  party :  ffeld,  that  the  vessel 
was  not  liable  for  the  loss  of  the  cotton. 

It  was  the  duty  of  the  carrier,  notwithstanding  such  special  contract,  to  give 
reasonable  notice  of  the  arrival'and  discharge  of  the  vessel,  to  land  the  goods 
at  a  proper  lime,  and  to  give  to  the  consignee  a  fair  opportunity  to  Identify 
his  goods,  and  receive  them  into  his  care. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  March  19th,  1870.) 
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This  was  an  appeal  in  Admiralty,  from  a  decree  of  the 
District  Court  dismissing  the  libel. 

Edwa/td  S.  Owen,  for  the  libellants. 

Charles  Donohue^  for  the  claimant. 

WooDEUFF,  J.  The  libel  in  this  case  is  filed  for  the  pur- 
pose of  charging  the  steamer  Santee  with  the  value  of  thirteen 
bales  of  cotton,  part  of  two  certain  shipments  of  cotton,  to- 
gether consisting  of  one  hundred  and  forty-two  bales,  from 
Mobile  to  New  York,  which  thirteen  bales  the  libellants 
allege  were  not  delivered  as  required  by  the  bills  of  lading. 
Those  bills  contain  this  special  clause:  "It  is  expressly 
understood,  that  the  articles  named  in  this  bill  of  lading  shall 
be  at  the  risk  of  the  owner,  shipper,  or  consignee  thereof,  as 
soon  as  delivered  from  the  tackles  of  the  steamer  at  her  port 
of  destination;  and  they  shall  be  received  either  at  New 
York  or  Brooklyn,  by  the  consignee  thereof,  package  by 
package,  as  so  delivered ;  and,  if  not  taken  away  the  same 
day  by  him,  they  may,  (at  the  option  of  the  steamer's  agents,) 
be  sent  to  a  store,  or  permitted  to  lay  where  landed,  at  the 
expense  and  risk  of  the  aforesaid  owner,  shipper,  or  con- 
signee." 

The  steamer  brought  a  cargo  of  710  bales  of  cotton  for 
various  consignees,  all  of  which  were  discharged  from  the 
vessel  on  the  dock.  When  the  cartmen  who  were  engaged  in 
removing  the  cotton  stopped  work,  there  remained  on  the 
dock  thirteen  bales,  which  the  witnesses  for  the  libellants 
testified  were  not  part  of  the  142  bales  consigned  to  the 
libellants ;  and  the  charge  is  that  thirteen  bales  belonging  to 
the  libellants  were  removed  by  some  other  person  or  persons, 
and  did  not  come  to  their  possession. 

The  proof  that  the  libellants  did  not  receive  the  full 
number  of  bales  mentioned  in  their  bills  of  lading  was  not 
very  precise ;  but,  assuming  that  they  failed  to  receive  their 
thirteen  bales,  the  question  arises — ^who  must  bear  the  loss 
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of  the  thirteen  bales,  which  must  have  been  stolen  after  they 
were  placed  on  the  dock,  or  were,  by  mistake,  carted  by  other 
CArtmen  to  other  consignees  ?  On  this  point,  the  owner  of 
the  steamer  claims,  that,  imder  the  special  terms  of  the  bills 
of  lading,  he  had  discharged  his  whole  duty,  and  placed  the 
cotton  at  the  risk  of  the  libellants.  Such  was  the  view  of  the 
subject  taken  by  the  Court  below,  and  the  libel  was  dismissed 
on  that  ground. 

The  special  clause  in  the  bills  of  lading  is,  of  course,  to  be 
treated  as  the  contract  between  the  parties,  and  as  expressing 
a  condition  upon  which  the  carrier  assumed  the  duty  to  trans- 
port at  the  rate  of  compensation  therein  expressed.  It  was 
'plainly  intended  to  relieve  the  carrier  from  any  risk  or 
responsibility  for  the  safe  keeping  of  the  goods  after  the  de- 
livery thereof  from  the  vessel.  It  is,  however,  in  respect  of 
the  manner  of  such  delivery,  to  receive  a  reasonable  construc- 
tion ;  and  no  obligation  otherwise  resting  upon  the  carrier  is 
relaxed,  except  such  as  is  expressed  or  reasonably  implied  in 
the  special  clause  itself.  Thus,  the  carrier  was  still  bound  to 
give  suitable  information  to  the  consignees,  to  enable  them  to 
attend  and  receive  the  goods,  and  themselves  assume  and 
exercise  that  care  and  responsibility  of  whidh  the  carrier  was 
to  be  relieved.  The  delivery  to  be  proflFered  at  the  ship's 
tackles  must  also  be  at  a  reasonable  and  proper  time,  in  order 
to  such  attendance  by  the  consignees.  Moreover,  the  act  of 
discharging  from  the  vessel,  and  the  opportunity  to  receive  at 
the  ship's  tackles,  must  be  so  conducted,  that,  by  reasonable 
diligence,  the  consignees  or  their  servants  may  identify  the 
property,  and  receive  it  into  their  care.  But,  these  conditions 
having  all  been  complied  with,  and  the  agents  of  the  con- 
signees being  present  to  receive  the  goods,  the  carrier  was 
not  bound  to  watch  the  property  after  it  passed  beyond  the 
ship's  tackles,  to  see  that  it  was  kept  safe,  or  protected  from 
removal,  through  mistake  or  design,  by  third  persons.  And, 
once  more,  the  carrier  must  be  held  responsible  if  he  or  his 
servants,  through  negligence,  make  an  actual  delivery  of  the 
goods  to  a  third  person. 
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It  18  not  claimed,  in  the  present  case,  that  the  libellants 
had  not  due  and  sufficient  notice  of  the  arrival  of  the  vessel, 
and  of  her  discharge ;  or  that  the  time  was  not,  in  all  re- 
spects, reasonable  and  proper.  It  is  claimed  that  the  libel- 
lants used  dne  diligence,  but  that  the  discharge  of  the  goods 
was  so  conducted  that  they  were  unable  to  receive  and  take 
care  of  the  goods  when  landed ;  and,  also,  that  the  goods  were 
in  fact  delivered  by  the  servants  of  the  carrier  to  the  wrong 
person  or  persons. 

The  proofs,  although  they  create  a  strong  presumption 
that  the  goods  were  carried  away  by  some  person  or  persons 
not  entitled  to  receive  them,  wholly  fail  to  show  that  there 
was  an  actual  delivery  by  the  servants  of  the  carrier  to  such 
pereon  or  persons.  On  the  contrary,  the  inference  is,  to  my 
mind,  quite  clear,  that  the  goods  were  removed  after  they 
had  been  deposited  on  the  dock,  and  without  any  active 
instrumentality  of  the  carrier's  servants.  The  question  of 
liability  becomes  narrowed  down,  therefore,  to  the  enquiry, 
whether  the  discharge  of  the  vessel  was  so  conducted  that 
the  libellants  might,  by  reasonable  diligence,  have  taken 
these  goods  and  assumed  and  exercised  due  care  thereof,  and, 
as  a  question  connected  therewith,  if  not  involved  therein, 
whether  the  libellants  did  use  such  diligence.  On  these 
questions,  it  is  to  be  observed,  that  the  express  agreement 
was,  that  the  consignee  should  receive  the  cotton,  package  by 
package,  as  delivered  from  the  tackles  of  the  steamer.  The 
carrier,  therefore,  was  not  bound  to  set  a  watch  over  the 
cotton  after  it  had  been  removed  beyond  the  reach  of  the 
tackles,  and  was  accumulated  upon  the  dock  awaiting  re- 
moval. That  duty  the  shipper  or  his  consignees  assumed, 
when  they  consented  to  receive  the  cotton,  package  by  pack- 
age, and  that  it  should  be  at  their  risk  as  soon  as  delivered 
from  4be  tackles.  On  the  extreme  question,  what,  under  such 
a  bill  of  lading,  the  carrier  should  do  in  a  case  in  which  the 
consignee  could  not  be  found,  or  should  not  appear  at  all  to 
receive  the  goods,  it  is  not  necessary  to  express  an  opinion. 
Here,  the  consignees  xlid  appear,  paid  the  freight,  and  were 
in  attendance  for  the  purpose  of  receiving  the  goods. 
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The  first  oflScer  of  the  Bteamer,  who  superintended  the 
discharge  of  the  cargo  from  the  vessel,  testifies,  on  the  part  of 
the  claimant,  that  he  commenced  as  soon  as  he  received 
the  custom-house  permits ;  that  he  stood  on  the  wharf  and, 
as  fast  as  the  cotton  came  over,  took  the  marks,  and  put  each 
lot  by  itself  as  fast  as  he  could  discern  the  marks;  that  all 
consignments  to  the  various  parties  were  put  by  themselves, 
as  far  as  he  could  discern  the  marks,  comparing  the  marks 
with  his  cargo-book ;  that  there  were  some  six  bales  on  which 
he  could  see  no  marks ;  that  those,  also,  be  kept  by  them- 
selves until  the  last  of  the  cotton  was  delivered,  and  they 
were  a  part  of  the  thirteen  bales  which  remained  on  the 
wharf,  and  were  afterwards  stored ;  that  the  whole  cargo  of 
710  bales  was  delivered  upon  the  wharf;  that  the  cotton  con- 
signed to  the  libellants  was  placed  on  end  by  itself;  and  that 
they  were  about  four  days  in  aU  in  discharging.  The  testi- 
mony on  behalf  of  the  libellants  shows,  that  the  discharge 
commenced  as  early  as  the  16th  of  February ;  but  that  the 
cotton  of  the  libellants  was  not  all  carted  from  the  wharf 
until  the  22d,  an^  one  bale  was  carted  on  the  23d.  If  this 
testimony  is  to  be  believed,  the  delivery  was  conducted  with 
due  regard  to  the  rights  of  the  libellants.  The  libellants* 
witnesses  say,  however,  that,  although  the  delivering  oflicer 
"  tried  to  sort  out  the  libellants'  cotton,  he  did  not  do  all  of 
it."  But  it  is  not  shown  that  the  agent  of  the  consignees,  if 
at  the  ship's  tackles,  had  not  an  opportunity  to  identify  his 
cotton,  and  take  proper  care  of  it.  On  the  contrary,  the 
inference  is  that  the  agent  of  the  vessel  was  there  to  co-operate 
with  and  assist  therein. 

The  chief  complaint  insisted  upon  is,  that  the  several  lots 
of  cotton  were  not  separately  stowed  on  the  steamer,  and 
that,  therefore,  the  several  bales  in  any  lot  were  not  consecu- 
tively delivered ;  and  it  is  insfeted  that  the  consignees  were 
not  bound  to  have  a  person  in  attendance  to  receive  *the 
bales,  bale  by  bale,  unless  they  were  delivered  consecutively. 
Whatever  liability  may  rest  upon  the  carrier  if  there  be  un- 
reasonable delay,  from  any  cause,  in  making  delivery  of  the 
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goods,  I  am  of  opinion  that  this  claim  of  the  libellants  cannot 
be  sustained.  It  is  according  to  the  express  contract,  that 
the  cotton  shall  be  received  bale  by  bale  as  delivered  from 
the  tackles ;  and  this  action  is  not  brought  for  not  delivering 
in  due  season  or  with  sufficient  rapidity,  or  for  detaining  the 
libellants,  and  subjecting  them  to  too  great  expense  or  con- 
sumption of  their  time. 

What,  then,  was  the  diligence  of  the  libellants ;  and  did 
they  attend  according  to  the  contract,  for  the  identification 
and  receipt  of  their  cotton  ?  Their  principal  cartman  sent 
there  five  trucks  for  cotton  of  the  libellants,  and  cotton  con- 
signed to  another  house.  He  himself  was  not  there  when 
the  discharge  commenced,  and,  apparently,  he  was  present 
but  once  while  the  discharge  of  the  cotton  was  in  progress. 
His  son  received  a  part  of  the  cotton,  and  carted  it  away ; 
but  he  did  not  see  all  of  the  cotton  that  was  received,  and 
cannot  say  how  many  bales  he  saw  taken.  Obviously  he, 
being  himself  engaged  in  carting  to  the  store,  did  not  attend 
to  the  delivery  at  the  ship's  tackles.  But  he  says  that,  when 
he  was  absent,  Tilden  was  present.  Tilden  went  to  the 
steamer  after  she  had  begun  discharging,  and  says  that  he 
thinks  he  attended  that  day,  the  16th,  and  every  day,  to  re- 
ceive cargo,  but  he  cannot  say  how  many. bales  he  "got  per- 
sonally." He  says :  "  I  did  not  watch  as  it  came  out,  to  see 
whose  it  was.  I  paid  no  attention,  nor  did  any  one  from  Sawyer, 
Wallace  &  Co.,"  the  libellants,  "as  it  came  out."  This,  with 
other  circumstances  disclosed  by  the  evidence,  shows,  that 
the  libellants  did  not  assume  the  care  of  the  cotton  as  it  was 
delivered  from  the  tackles ;  that  they  paid  no  regard  to  the 
obligation  to  receive  it,  package  by  package,  as  so  delivered  ; 
and  that  they  were  occupied  in  carting  from  the  accumu- 
lating quantity  on  the  wharf,  either  for  themselves  or  the 
other  house  whose  cotton  they  also  carted,  overlooking 
entirely  the  provision  in  the  bills  of  lading,  that,  package  by 
package,  as  delivered  from  the  tackles,  the  cotton  was  to  be 
at  the  risk  of  the  consignees.  If  the  actual  discharge  of  the 
cargo  was,  as  the  mate  testifies,  completed  in  four  days,  ex- 
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elusive  of  Sunday,  they  were  occupied  two  days,  at  least, 
after  that,  in  removing  the  cotton  from  the  wharf.  Other  cart- 
men  were  there,  and  no  doubt,  there  was  some  embarrassment 
in  taking  the  cotton  away.  But,  under  the  special  contract, 
this  did  not  cast  on  the  steamer  the  duty  of  watching  the 
cotton,  to  see  that  no  one  took  away  cotton  to  which  he  was 
not  entitled. 

I  think  the  libellants  failed  to  put  the  steamer  in  fault, 
and  that  the  libel  was  properly  dismissed.  The  decree  must, 
therefore,  be  aflSrmed, 


In  re  Columbus  C.  Coleman. 

Where  a  person  claiming  to  be  a  creditor  of  a  bankrupt,  ailer  the  rejection  of 

his  claim  by  the  District  Court,  undertook  to  appeal  from  such  decision  to  this 

'  Court,  under  section  S  of  the  bankruptcy  Act  of  March  2d,  1867,  (14  U,  8, 

Stat,  at  Large,  520,)  but  did  not  comply  with  the  proTisions  of  that  section  in 

■  regard  to  entering  his  appeal,  or  with  the  provisions  of  general  order  number 
26,  prescribed  by  the  Justices  of  the  Supreme  Court,  in  regard  to  filing  his 
appeal  and  setting  forth  a  statement  in  writing  of  his  claim,  this  Court,  on 
motion  of  the  assignee  in  bankruptcy,  dismissed  the  attempted  appeal 

(Before  Woodruff,  J.,  Nbrthern  District  of  New  York,  March,  1870.) 

"WooDEUPF,  J.  This  proceeding  is  brought  before  the 
Court  by  a  notice  of  motion  made  on  behalf  of  the  assignee  of 
the  property  of  a  bankrupt,  to  dismiss  an  alleged  or  attempted 
appeal  by  John  Blain  from  the  decision  of  the  District  Court 
rejecting  his  claim  to  share  in  the  estate  as  a  creditor  of  the 
bankrupt.  At  the  close  of  the  argument  of  the  motion,  papers 
supposed  to  present  the  appeal  upon  its  merits  were  submit- 
ted, and  a  decision  of  the  appeal  was  requested  in  the  event 
of  a  denial  of  the  motion. 

The  eighth  section  of  the  bankrupt  law  of  March*  2d, 
1867,  (14  U.  S.  Stat,  at  La/rge^  520,)  provides,  that  any  sup- 
posed creditor  whose  daim  is  wholly  or  in  part  rejected, 
"  may  appeal  from  the  decision  of  the  District  Court  to  the 
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Circuit  Court  from  the  same  district,"  but  that  no  appeal 
shall  be  allowed  unless  it  is  claimed,  and  notice  given 
thereof  to  the  clerk  of  the  District  Court,  to  be  entered  with 
the  record  of  the  proceedings,  and  also  to  the  assignee,  within 
ten  days  after  the  entry  of  the  decree  or  decision  appealed 
from ;  and  that  the  appeal  shall  be  entered  at  the  term  of  the 
Circuit  Court  which  shall  be  first  held  within  and  for  the  dis- 
trict, next  after  the  expiration  of  ten  days  from  the  time  of 
claiming  the  same.  The  tenth  section  provides,  that  the 
Justices  of  the  Supreme  Court  shall  frame  general  orders 
for  regulating  the  practice  and  procedure  upon  appeals. 

Kule  26  of  the  general  orders  framed  and  promulgated 
by  the  Justices  of  the  Supreme  Court  provides,  that  "  any 
supposed  creditor  who  takes  an  appeal  to  the  Circuit  Court 
from  the  decision  of  the  District  Court  rejecting  his  claim  in 
whole  or  in  part,  according  to  the  provisions  of  the  eighth 
section  of  the  Act,  shall  give  notice  of  his  intention  to  enter 
the  appeal  within  ten  days  from  the  entry  of  the  final  deci- 
sion of  the  District  Court  upon  his  claim ;  and  he  shall  file . 
his  appeal  in  the  clerk's  ofiSce  of  the  Circuit  Court,  within 
ten  days  thereafter,  setting  forth  a  statement  in  writing  of 
his  claim,  in  the  manner  prescribed  by  said  section ;  and  the 
assignee  shall  plead  or  answer  thereto,  in  like  manner,  within 
ten  days  after  the  statement  shall  be  filed.  Every  issue 
thereon  shall  be  made  up  in  the  Court,  and  the  cause  placed 
upon  the  docket  thereof,  and  shall  be  heard  and  decided  in 
the  same  manner  as  other  actions  at  law." 

Upon  all  the  papers  submitted,  it  appears  that  the  appellant 
has  entirely  disregarded  Bule  26  of  the  general  orders. 
Assuming  that  he  claimed  an  appeal  and  gave  notice  thereof 
to  the  clerk  of  the  District  Court,  to  be  entered  with  the 
record  of  the  proceedings,  within  ten  days  afl»r  the  entry  o' 
the  decision,  and  that  service  of  notice  on  the  assignee  and 
the  actual  receipt  of  such  notice  are  sufficiently  established, 
the  allegation  that  he  did  not  file  his  appeal  in  the  clerk'f^ 
office  within  ten  days  thereaft;er,  as  the  general,  order  directs 
is  neither  denied  nor  attempted  to  be  explained  or  excused 
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Nor  do  any  of  the  papers  show  that  he  then  or  at  any  time  . 
thereafter  set  forth  a  statement  in  writing  of  his  claim,  to 
which  the  assignee  conld  plead  or  answer,  and  thereby  form 
an  issue  to  be  tried,  as  the  general  order  directs. 

In  this  condition  of  default  in  not  complying  with  the 
general  order,  the  appellant  has  failed  to  show,  by  way  of 
resistance  to  the  motion,  that  he  entered  his  appeal  at  the 
term  of  the  Circuit  Court  first  held  after  the  expiration  of  ten 
days  from  the  time  of  claiming  the  same,  as  the  Act  peremp- 
torily requires,  or  that  he  has  ever  entered  such  appeal.  If 
the  general  orders  made  by  the  Supreme  Court  are  so  abso- 
lutely binding  upon  this  Court  that  it  cannot  excuse  or  relieve 
a  party  from  his  default  in  not  conforming  thereto,  then  it 
cannot  reftise  to  dismiss  the  appeal.  If  the  Court  has  any 
discretion  to  allow  such  excuse  or  give  such  relief,  then  the 
appellant  should,  at  least,  have  shown  a  compliance  with  the 
express  mandate  of  the  Act  of  Congress,  obedience  to  which 
has  been  held  essential  to  give  this  Court  jurisdiction  to  hear 
an  appeal  under  the  section  (§  8)  giving  the  right  of  appeal*. 
{Bump^B  La/w  and  Practice  of  Ba/nhru/ptcy^  p.  35,  note  to  %  8.) 
Indeed,  the  papers  now  before  me  do  not  show  that  this 
Court  has  any  jurisdiction  to  hear  the  alleged  appeal ;  and  it 
is  certain  that  the  case  is  not  presented  in  the  form  which 
the  general  orders  of  the  Supreme  Court  contemplate. 

The  assignee  should,  therefore,  be  permitted  to  enter  an 
order  dismissing  the  attempted  appeal,  so  that  the  District 
Court  may  not  be  embarrassed  by  the  seeming  pendency  of 
an  appeal,  which  the  notice  served  upon  its  clerk  indicates. 
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John  H.  Peeby,  Tbustee  and  Executob,  &c. 
Erastub  Corning   and  othbeb.    In  Equity. 

Where  a  patentee  assigDB  all  his  right,  title  and  interest  in  hie  invention  and 
patent  within  and  thronghont  a  specified  territory,  this  is  such  a  grant  of 
ezclnsiye  right  as  warrants  a  suit  in  the  name  of  the  grantee  for  an  infringe- 
ment within  such  territory. 

The  omission  to  record  such  an  instrument  in  the  Patent  Office  within  three 
months  from  the  execution  thereof,  dies  not  render  it  invalid,  as  between  the 
parties  thereto. 

Such  an  instrument,  if  unrecorded,  is  of  no  validity,  after  the  expiration  of  the 
three  months,  as  against  a  subsequent  purchaser  from  the  patentee,  for  a  valu- 
able consideration,  acting  in  good  faith,  without  notice. 

"Whether,  if  such  an  instrument  be  not  recorded  within  the  three  months,  an 
assignment  afterwards  made  would  prevail,  although  received  with  notice  of 
the  prior  instrument,  qttere. 

A  plaintiff  who  claims  title  through  such  an  instrument,  and  sues  in  equity  for 
an  infringement  of  the  patent,  need  not  aver  in  his  bill  the  recording  of  the 
instrument,  but  may  treat  the  defendant  as  a  wrongdoer  and  put  him  to  set  up 
in  his  answer  that  he  is  a  bona  fids  purchaser  for  value,  without  notice. 

Where  a  bill  in  equity  for  the  infringement  of  a  patent  prays  for  a  discovery 
and  an  account  of  profits,  and  alleges  that  the  plaintiff  has  no  adequate  remedy 
except  in  equity,  it  is  not  demurrable  on  the  ground  that  the  plaintiff  has  an 
adequate  remedy  at  law. 

This  Court,  as  a  Court  of  equity,  has  a  full  concurrent  jurisdiction  with  the 
Circuit  Court,  as  a  Court  of  law,  of  all  actions  for  the  infringement  of  a  patent. 
But,  whether,  as  a  Court  of  equity,  it  can  or  will  award  damages  irrespective  of 
the  gains  and  profits  accrued.to  the  defendant  from  the  infringement,  or  in 
addition  to  such  gains  and  profits,  guev. 

Where  T.  transferred  to  S.  all  his  right,  title  and  interest  in  a  patent,  and  subse- 
quently transferred  to  D.  all  his  right,  title  and  interest  in  the  same  patent, 
and  subsequently  8.  retransferred  to  T.  all  the  interest  T.  had  conveyed  to 
him :  Hdd,  That  D.  acquired  nothing  by  the  transfer  to  him,  and  that  such 
retranafer  to  T.  did  not  enure  to  the  benefit  of  D.,  so  as  to  perfbct  his  title. 

(Before  Woodruff  and  Hall,  JJ.,  Northern  District  of  New  York,  March,  1870.) 

This  was  a  demurrer  to  a  bill  in  equity.    The  bill  alleged, 
that  one  Dennis  G.  Littlefield  was  the  inventor  of  an  improye- 
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ment  in  stoves  and  received  letters  patent  therefor,  dated 
April  15th,  1851 ;  that  he  made  a  further  improvement, 
called  a  supplying  cylinder,  for  which  he  received  letters 
patent  December  30th,  1852 ;  that,  on  the  5th  of  April,  1853, 
he  entered  into  a  contract  with  the  firm  of  Treadwell  &  Perry, 
whereby  he  "  did  assign  and  transfer  to  the  said  firm  of 
Treadwell  &  Perry  all  the  right,  title  and  interest  which  the 
said  Littlefield  possessed,  and  which  he  might  thereafter 
possess,  to  the  aforesaid  invention,  improvement  or  patent, 
or  the  patent  or  patents  that  might  be  granted  for  said  inven- 
tions or  any  improvements  therein,  and  in  any  extension  or 
extensions  thereof,  within  and  throughout  the  district  and  ter- 
ritory embraced  within  the  States  of  New  York  and  Con- 
necticut, for  and  during  the  term  for  which  the  aforesaid  let- 
ters patent  were  granted,  and  the  terms  for  which  any  patent 
for  the  aforesaid  improvement,  and  any  other  improvement 
or  improvements  thereof,  or  extensions  for  or  of  either  thereof, 
might  be  granted,  either  to  the  said  party  of  the  first  part,  or 
his  heirs,  executors,  administrators  or  assigns,  to  manufacture 
and  sell  the  same  within  the  States  of  New  York  and  Con- 
necticut." There  was  no  averment  that  that  instrument  had 
been  at  any  time  recorded  in  the  Patent  Ofllce  of  the  United 
States.  The  bill  then  set  out  a  further  agreement  between 
Littlefield  and  Treadwell  &  Perry,  dated  September  10th, 
1853,  by  which  Littlefield  sold,  assigned  <fcc.,  to  Treadwell 
&  Perry,  their  executors,  administrators,  and  successors  in 
business,  ^'  the  exclusive  right  to  make,  use  and  vend  a  cer- 
tain invention  of  a  coal-burner,  embraced  within  certain  let- 
ters patent  of  the  United  States  granted  to  him,  bearing  date 
the  15th  day  of  April,  1851,  and  all  improvements  therein 
made  or  which  may  hereafter  be  made,  within  and  through- 
out the  whole  United  States,"  except  Lowell,  Massachusetts, 
for  and  during  the  term  or  terms  for  which  any  patents  there- 
for had  already  been  or  might  be  thereafter  issued,  and  for 
and  during  any  extensions  thereof  which  might  be  granted 
either  to  the  said  Littlefield  or  to  his  heirs,  <fec.,  as  applied  to 
stationary  and  hot  air  furnaces.    Then  followed  a  guaranty  to 
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Treadwell  &  Perry  of  the  full  and  uninterrupted  enjoyment 
of  the  said  use,  as  applied  to  hot  air  furnaces,  as  against  all 
persons  in  the  United  States,  except  in  Lowell,  and  an  agree- 
ment by  Littlefield  to  defend  any  suit  or  suits  which  might 
be  brought  against  Treadwell  &  Perry,  affecting  the  validity 
of  the  said  patent,  or  for  any  alleged  violation  of  any  previous 
patent  by  the  use  and  enjoyment  of  the  rights  therein  con- 
veyed to  them,  and  to  save  them  harmless,  and  to  prosecute, 
when  required  by  them,  all  persons  who  should  infringe  the 
patent  or  patents.  In  consideration  thereof,  Treadwell  & 
Perry  agreed  to  make  and  sell  furnaces  embracing  such  coal 
burner,  to  advertise,  <fec.,  to  bring  them  into  use,  and  to  pay 
him  ten  jper  cent,  of  the  amount  of  their  sales  of  said  furnaces 
embracing  the  said  invention.  Then  followed  some  other 
provisions  relating  solely  to  such  air-furnaces,  and  providing 
for  the  contingency  that  the  aforesaid  fomaces  should  be 
found  not  to  answer  the  purpose.  This  instrument  was  re- 
corded in  the  Patent  OflBice.  The  bill  alleged,  that,  by  that 
and  the  prior  assignment,  the  sole  and  exclusive  right  to  the 
whole  interest  in  the  letters  patent  aforesaid,  and  aU  improve- 
ments thereon  and  extensions  thereof,  became  vested  in  Tread- 
well <fe  Perry.  It  then  continued :  "  and  your  orator  avers, 
that  he  has  succeeded  to,  and  is  now  vested  with,  all  their 
legal  and  equitable  rights."  The  bill  then  set  out  numerous 
reissues  and  patents  for  further  improvements  made  and  pro~ 
cured  by  Littlefield.  It  then  averred,  that  Treadwell  &  Perry 
sold  and  transferred  to  one  George  W.  Sterling  all  their 
interest  in  the  before-mentioned  contracts  and  patents  and 
improvements,  by  assignment  dated  March  5th,  1862,  and  re- 
corded May  3l8t,  1862 ;  that,  on  the  7th  of  April,  1862,  the 
said  Treadwell  &  Perry  assigned  all  their  interest  in  the  said 
contracts  and  patents  to  one  Andrew  Dickey,  by  assignment 
recorded  June  26th,  1862 ;  that,  on  the  last-named  day,  by 
assignment  recorded  on  the  same  day.  Sterling  assigned  to 
Treadwell  <fe  Perry  all  the  interest  they  had  transferred  to 
him  ;  and  that,  on  the  2d  of  July,  1862,  Dickey  assigned  all 
his  interest  to  Mary  J.  Perry,  by  an  assignment  which  was  re- 
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corded  July  29th,  1862.    Of  these  aeveral  asBignments  the 
plaintiff  made  profert.     Then  followed  this  averment :  "  And 
your  orator  further  shows  unto  your  honors,  that,  in  or  about 
the  month  of  August,  1862,  Mary  J.  Perry,  of,  &c.,  had,  by 
legal  assignment,  become '  and  was  then  vested  with  all  the 
legal  rights  in  said  letters  patent  which,  by  the  agreements 
and  assignments  hereinbefore  referred  to,  had  been  trans- 
ferred to  the  said  Treadwell  &  Perry,  and  then,  as  your 
orator  avers,  had  the  exQlusive  right  to  practise  the  inven- 
tions and  improvements  secured  thereby  within  the  States  of 
New  York  and  Connecticut."    The  bill  then  averred,  that 
Mary  J.  Perry  thereupon  filed  a  bill  against  Littlefield  and 
Ira  Jagger,  in  this  Court,  alleging  infringement  by  them  and 
praying  damages.    It  then  set  forth  proceedings  in  that  suit, 
including  a  revival  of  it,  on  the  death  of  Mary  J.  Perry,  in  the 
name  of  the  plaintiff,  as  trustee  and  executor,  and  a  decree 
affirming  that,  by  virtue  of  the  agreement  of  April  5th,  1853, 
Mary  J.  Perry  was,  and  the  plaintiff,  as  trustee  and  executor,  had 
become,  vested  with  the  exclusive  right,  within  the  States  of 
New  York  and  Connecticut,  of  making,  using  and  vending 
stoves  embracing  the  improvements  mentioned  in  the  several 
letters  patent  referred  to,  awarding  to  the  plaintiff  all  the 
gains,  &c.,  which  had  arisen  or  accrued  to  the  defendants  in 
that  suit,  and  directing  an  account, to  be  taken  by  one  of  the 
masters  of  this  Court.     The  only  further  statement  in  the 
bill,  which  is  material  to  the  points  raised  by  the  demurrer, 
was  this :  ^^  that  the  said  defendants,  Erastus  Coming,  Erastus 
Corning,  Jr.,  and  Gilbert  C.  Davidson,  were,  at  the  times 
hereinafter  mentioned,  co-partners  in  business  in  the  city  of 
Albany  and  State  of  New  York,  under  the  firm  name  and 
style  of  Erastus  Coming  &  Company ;  that,  some  time  be- 
tween the  first  day  of  January,  1861,  and  the  first  day  of 
January,    1863,  said   defendants,  as  such  firm  of  Erastus 
Coming  <fe  Company,  entered  into  a  certain  contract  or  agree- 
ment with  the  said  Dennis  G.  Littlefield,  whereby  the  said 
defendants  were  to  manufacture  and  sell,  within  the  States  of 
New  York  and  Connecticut,  certain  stoves  containing  some  or 
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all  of  the  inventions  and  improvements  secured  to  the  said 
littlefield  by  virtue  of  the  several  letters  patent  and  re-issnes 
of  the  same  herein  before-mentioned  and  referred  to,"  and 
that  ^^the  defendants  proceeded  to  manufacture  and  sell,  and 
did  manufacture  and  sell,  within  the  territory  aforesaid, 
stoves  of  the  patents  and  re-issues  of  patents  as  herein  before- 
mentioned."  It  then  avers  great  gains,  &c.,  by  the  defend- 
ants and  prays  an  account  and  the  payment  thereof  by  the 
defendants,  as  damages  for  their  infringement  of  the  plain- 
tiff's rights. 

The  defendants  demurred  to  the  bill,  assigning  various 
special  grounds  of  demurrer.  The  two  grounds  mainly  re- 
lied upon  were :  (1.)  That  it  appeared,  by  the  bill,  that  Mary 
J.  Perry  had  no  title  to  the  patent,  invention  or  improvements 
claimed,  nor  had  the  plaintiff,  as  her  trustee  or  executor,  be- 
cause, on  the  7th  of  April,  1862,  when  Treadwell  &  Perry  as- 
signed to  her  assignor,  Dickey,  they  had  no  right,  title,  or 
interest  therein,  which  they  could  assign,  they  having  already, 
on  the  5th  of  March,  1862,  assigned  all  their  interest  to  Ster- 
ling, who  then  held  the  same  ;  and  (2.)  That  the  alleged  transfer 
of  the  patent  or  exclusive  right  by  Littlefield  to  Treadwell  & 
Perry,  on  the  5th  of  April,  1853,  under  which  alone  they  or 
the  plaintiff  could  claim  the  exclusive  right  to  make  or  use  the 
invention  in  the  manufacture  of  stoves,  and  which  was  the 
only  right  which  the  defendants  were  charged  with  infringing, 
was  of  no  validity  as  against  the  defendants,  and  could  war- 
rant no  suit  against  them,  because  it  had  not  been  recorded 
in  the  Patent  Office. 

John  H,  Reynolds^  for  the  plaintiff. 

Ama9a  J,  Parker,  for  the  defendants. 

WoooDBUFF,  J.  The  charge  made  against  the  defend- 
ants in  the  bill  is,  that  they  hav<e  manufactured  and  sold, 
within  the  States  of  New  York  and  Connecticut,  stoves 
containing  some  or  all  of  certain  inventions  and  improve- 
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ments  secured  by  letters  patent  issued  to  Dennis  G.  Little- 
field.  The  title  of  the  plaintiff  is  derived  through  an  instru- 
ment executed  by  the  patentee,  Littlelield,  by  which,  as  al- 
leged in  the  bill,  he  assigned  and  transferred  to  the  firm  of 
Treadwell  &  Perry  all  the  right,  title  and  interest  of  Little- 
field  in  the  invention,  patent  and  patents  in  question,  and  in 
any  extension  thereof  and  any  improvements  thereon  and 
any  patents  that  might  be  granted  therefor,  "within  and 
without  the  district  or  territory  embraced  within  the  States 
of  New  York  and  Conneticut."  The  terms  of  this  instru- 
ment, as  more  fully  set  forth  in  the  bill,  import  an  absolute 
sale  and  transfer  of  the  patents,  inventions  and  improve- 
ments, for  a  valuable  consideration,  but  only  so  far  as  relates 
to  a  specified  territory  or  district.  As  to  such  district,  the  as- 
signment is  unqualified,  and,  ex  vi  termim,  excludes  the 
patentee  from  any  interest  in  or  control  over  the  rights 
secured  by  the  letters  patent.  Such  an  instrument,  if  not  tech- 
nically an  assignment  of  the  patent  or  an  nndivided  part  there- 
of, is  a  grant  of  the  exclusive  right  under  the  patent  to  use, 
and  to  grant  to  others  to  make  and  nse,  the  thing  patented 
within  and  throughout  a  specified  part  of  the  United  States, 
and  warrants  a  suit  in  the  name  of  the  grantee  or  assignee, 
for  an  infringement  within  the  territory  named.  {Act  of  July 
4^,  1836,  §§  11, 14,  6  U.  S.  Stat,  at  Large,  121, 123 ;  Brooks 
V.  Bya/m,  2  Story,  526  ;  Qibaon  v.  Cook,  2  BlMchf.  C.  C.  -ff., 
144,  148  ;  Potter  v.  HoUand,  4  Id.,  206,  211,  212 ;  Oayler  v. 
WUder,  10  How.  477,  494.) 

As  to  such  an  instrument,  the  Act  of  Congress  provides 
explicitly,  that  it  "shall  be  recorded  in  the  Patent  Office 
within  three  months  from  the  execution  thereof."  The  mean- 
ing and  effect  of  this  proceeding  must  be  regarded  as  settled 
to  this  extent,  at  least,  namely:  (1.)  The  omission  to  record 
the  instrument  within  three  months  does  not  render  it  in- 
valid, as  between  the  parties  thereto;  (2.)  The  unrecorded 
instrument  is  of  no  validity,  after  the  expiration  of  three 
months,  as  against  a  subsequent  purchaser  Irom  the  patentee, 
for  a  valuable  consideration,  acting  in  good  faith,  without 
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notice.  (Brooks  v.  Byam^  2  Story^  625  ;  Pitts  v.  Whitman^ 
2  Story^  609 ;  BlancharcCs  Gun  Stock  Tu7*ning  Factory  v. 
Warner,  1  Blatchf.  C.CM.,  258,  271;  Gibson  v.  Cook,  2 
Id.,  144 ;  Potter  v.  Holland,  4  iS.,  206,  211 ;  j&^^y^f  v.  Mc- 
Alpin,  ?  McLean,  427 ;  Clw^  v.  Redfidd,  4  /c?.,  526.)  Mr. 
Justice  McLean,  in  Boyd  v.  McAlpin,  (3  McLean,  427,)  ex- 
presses the  opinion,  that,  if  an  assignment  be  not  recorded 
within  three  months,  an  assignment  afterwards  made  wonld 
prevail,  although  received  with  notice  of  such  prior  assign- 
ment. But  this  dictum  was  not  material  to  the  point  de- 
cided, namely,  that,  as  against  a  mere  wrongdoer,  the  assign- 
ment was  valid  though  not  recorded ;  and  it  is  not  in  harmony 
with  other  cases.  And  the  language  of  the  Court  in  Brooks 
V.  Byam  and  Pitts  v.  Whitman  seems  to  import  that,  al- 
though such  unrecorded  assignment  is  not  void,  no  suit  can 
be  maintained,  and  no  recovery  be  had,  against  any  third 
person  by  virtue  thereof,  unless  it  be  recorded  before  or  pend- 
ing the  suit.  This,  however,  is  inconsistent  with  the  case 
of  Boyd  V.  McAlpin,  above  cited,  and  is  not,  I  think,  to  be 
regarded  as  settled. 

For  the  purposes  of  the  present  case,  it  is  not  material  to 
discuss  either  of  these  last-named  points.  It  is  sufficient  to 
say,  that,  as  against  a  purchaser  in  good  faith,  for  value, 
without  notice  of  any  prior  assignment,  an  assignment  not 
recorded  within  the  time  limited  in  the  Act  is  not  valid,  and 
will  not  affect  his  rights  acquired  from  the  patentee  before 
such  record  is  made ;  and  that,  on  the  other  hand,  the  instru- 
ment, though  not  recorded,  is  a  perfectly  valid  instrument, 
and  effectual  according  to  its  purport,  as  against  the  assignor 
and  all  others  except  third  persons  who,  in  good  faith,  for 
value,  without  notice,  become  purchasers  or  acquire  rights  or 
interests  in  or  under  the  patent. 

The  plaintiff  here  has,  therefore,  set  out  an  assignment 
which  was  sufficient  to  vest  the  title  in  Treadwell  &  Ferrj. 
He  had  a  right,  as  matter  of  pleading,  to  treat  the  defendants 
as  wrongdoers,  and  put  them  to  set  up  in  their  answer  that 
they  were  bona  fide  purchasers  for  value,  without  notice,  or 
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that,  in  like  good  faith,  they  entered  into  the  agreement  with 
the  patentee  and  assignor,  by  which  they  acquired  the  right 
to  use  the  patent. 

I  do  not  perceive  the  materiality  or  pertinency  of  the 
agreement  of  September,  1863,  by  which  Treadwell  <fe  Perry 
were  given  the  exclusive  right  to  use  the  invention,  as  applied 
to  hot  air  furnaces,  throughout  the  United  States.  Though 
recorded,  it  gave  no  notice  of  their  right  to  use  it  for  the  manu- 
facture of  stoves  in  New  York  and  Connecticut ;  and  it  is 
for  making  stoves  that  the  defendants  are  sought  to  be 
charged.    It  contains  no  reference  to  the  prior  agreement. 

I  have  carefully  considered  the  claim  of  the  defendants, 
counsel,  most  earnestly  insisted  upon,  that  the  instrument  of 
the  5th  of  April,  1853,  is  not  only  not  an  assignment  of  the 
whole  or  of  an  undivided  part  of  the  patent,  but  is  not  even 
a  grant  of  the  exclusive  right  to  make  and  use,  and  to  grant 
to  others  to  make  and  use,  within  the  Act  of  Congress  re- 
quiring such  assignments  and  grants  to  be  recorded,  and  au- 
thorizing suits  in  the  name  of  the  assignee  or  grantee  of  the 
exclusive  right  above  referred  to.  Although  the  instrument 
does  not  employ  the  terms,  "  to  grant  to  others  to  make  and 
use"  the  invention,  &c.,  I  think  its  just  construction  fully 
excludes  the  patentee  from  all  interest  in,  or  control  over,  the 
invention,  or  the  manufacture  or  use  of  the  thing  patented, 
within  the  specified  territory,  and  so  excludes  him  from  any 
right  to  confer  the  privilege  upon  any  others.  He  assigns 
all  his  right,  title  and  interest  in  the  invention,  improvement 
or  patent,  within  and  throughout  the  two  States  mentioned, 
for  the  term  of  the  patent,  and  the  terms  of  any  patent  for 
the  same  or  other  improvements  thereof,  or  any  extensions  for 
or  of  either  thereof,  which  might  be  granted  to  the  assignor, 
or  his  heirs,  executors,  administrators  or  assigns,  to  manu- 
facture and  sell  the  same  within  the  States  of  New  York  and 
Connecticut.  This  transfers  the  whole  interest  of  the  pat- 
entee in  those  States ;  and  the  concluding  words  of  the  granting 
clause  do  not  restrict  the  grantees  to  the  manufacture  in 
their  own  persons.    They  are  descriptive  of  the  future  and 
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other  improvements  and  extensions  which  might  thereafter  be 
granted  to  the  patentee,  to  manufacture  and  sell  in  New  York 
and  (Connecticut,  and  are  not  limitations  or  qualifications  of 
the  full  right,  title  and  interest  in  the  invention  and  its  use, 
previously  therein  granted.  That  the  assignment  gave  to 
TreadweU  &  Perry  the  entire  monopoly  which  the  patentee 
before  had  in  those  States,  and  to  the  exclusion  of  the 
patentee  himself,  is,  I  think,  quite  certain  ;  and  this  is  made 
the  test  of  the  right  to  sue,  in  Gayler  v.  Wilder,  (10  ffow.  477, 
494,)  by  Chief  Justice  Taney. 

As  to  the  objection  that  the  plaintiff  has  an  adequate 
remedy  at  law,  it  might  suffice  to  say,  that  this  objection 
was  over  ruled  in  this  Court  on  the  former  demurrer  herein, 
and  no  sufBcient  reason  exists  for  reconsidering  that  determin- 
ation made  before  I  became  a  member  of  the  Court.  But  I  am 
clearly  of  opinion,  that,  under  the  17th  section  of  the  Act  of 
July  4th,  1836,  (5  U.  S.  Stat,  at  ^ge  124,)  a  party  is  at 
liberty  to  select  his  forum,  although  he  seeks  a  recovery  of 
money  only,  and  neither  seeks  nor  requires  a  discovery  or 
other  ancillary  or  further  reh'ef.  No  language  could  be  em- 
ployed to  declare  the  jurisdiction  of  the  Courts  at  law  and 
in  equity  more  completely  concurrent  than  is  there  found, 
or  which  would  more  clearly  indicate  that  the  party  aggrieved 
may  resort  to  either.  Holding  the  jurisdiction  of  the  subject- 
matter  to  be  concurrent  does  not,  however,  necessarily  imply 
that  the  measure  of  relief  or  recovery  will  be  the  same  in 
either  Court.  At  law,  the  plaintiff  recovers  damages,  as  such, 
and  the  plaintiff  must  prove  the  damages  sustained  by  him 
from  the  infringement.  In  equity,  the  plaintiff  may  seek  and 
may  require  an  account  of  the  gains  and  profits  derived  by 
the  defendant  from  the  unlawful  infringement,  and  these  gains 
and  profits  he  may  recover.  This  is  what  the  plaintiff  here 
prays,  and  his  prayer,  in  this  respect,  is  not  prejudiced  be- 
cause he  says  that  those  gains  and  profits  are  the  damages 
which  he  has  suffered.  The  question  whether  a  plaintiff  can 
in  equity  recover  damages,  as  such,  irrespective  of  the  gains 
and  profits  derived  by  the  defendant  from  the  unlawful  use 
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of  tlje  plaintiff's  invention,  does  not  arise  on  this  demurrer. 
That  question  appertains  to  the  measure  or  quality  of  the 
relief  which  may  be  granted  in  the  Courts  respectively,  and 
not  to  the  jurisdiction  of  either  Court  to  entertain  the  sub- 
ject and  give  the  relief,  whatever  it  may  be,  which  it  is  com- 
petent to  give,  according  to  the  principles  governing  it,  when 
its  jurisdiction  is  duly  invoked. 

The  objection  that  the  plaintiff  fails  to  show  title  under 
the  assignment  to  Treadwell  <fe  Perry  seems  to  me  well  taken. 
At  the  date  of  the  transfer  by  Treadwell  &  Perty  t<>  Dickey, 
April  7th,  1862,  under  which  transfer  the  plaintiff  now  claims 
title,  they  had,  so  far  as  is  disclosed  by  the  bill,  no  right,  title 
or  interest  in  the  patent,  which  they  could  transfer.  They 
had  already,  March  5th,  1862,  transferred  all  their  right,  title 
and  interest  to  Sterling,  and  Dickey,  therefore,  took  nothing 
by  their  transfer  to  him.  The  bill  alleges  that,  on  the  26th 
of  June,  1862,  Sterling  assigned  and  transferred  to  Treadwell 
<fe  Perry  all  the  interest  they  had  transferred  to  him  on  the 
5th  of  March,  1862 ;  and  the  plaintiff  insists  that  this  last- 
named  transfer  enured  to  the  benefit  of  Dickey,  and  so  per- 
fected his  title,  and  the  brief  seems  to  intimate  that  Mr. 
Justice -Kelson  has  so  held  in  the  case  of  Perry  ^  Trustee  v. 
Litdefield,  I  should  hesitate  in  holding  the  contrary  in 
respect  to  the  title  of  the  same  plaintiff,  if,  upon  the  same 
.  facts,  and  on  consideration  of  the  same  question,  that  learned 
and  greatly  esteemed  Judge,  and  my  senior  in  this  Circuit, 
has  pronounced  the  plaintiff's  title  good.  But,  neither  the 
pleadings  nor  the  proofs  nor  his  opinion  are  submitted  to  me. 
Upon  the  best  consideration  I  have  been  able  to  give  to  the 
question,  I  am  not  able  to  perceive  how  Dickey  acquired  title, 
upon  the  mere  facts  alleged  in  this  bill.  It  would  be  easy 
to  suggest  not  only  a  possibility,  but  even  a  probability,  that 
he  did  so,  by  supposing  facte  which  are  quite  probable  and 
yet  are  not  averred ;  and,  it  is  quite  possible  that  such  facts 
were  proved  in  the  case  before  Mr.  Justice  Nelson.  Thus, 
it  does  appear  that  the  transfer  irom  Sterling  to  Treadwell  & 
Perry,  though  dated  June  26th,  1862,  more  than  two  months 
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after  the  date  of  their  transfer  to  Dickey,  was  recorded  at  the 
same  time  with  the  latter.  Now,  it  is  quite  possible  that  they 
were  delivered  at  the  same  time,  and  that  Dickey,  owner  of 
the  outstanding  title  of  Sterling,  did  not  accept  the  transfer 
of  April  7th,  1862,  until  the  retransfer  by  Sterling  to  Tread- 
well  <fe  Perry  was  obtained ;  or,  the  nature  of  Sterling's 
interest  may  have  been  such  that  it  had,  in  equity,  wholly 
ceased  at  the  time  when  the  transfer  to  Dickey  was  made ; 
or,  there  may  be  other  facts  and  reasons  why  Dickey  acquired 
the  whole  equitable,  if  not  legal,  title,  both  as  to  Sterling  and 
Treadwell  &  Perry,  notwithstanding  the  retransfer  had  not 
then  been  made.  But  this  bill  cannot  be  aided  by  indulging 
in  such  conjectures.  The  case  must  be  dealt  with  as  the 
plaintiff  has  stated  it ;  and,  on  the  face  of  his  statement,  the 
title  was  in  Sterling  and  did  not  pass  by  the  assignment  to 
Dickey. 

There  is  no  question  here  as  to  the  effect  of  an  after  ac- 
quired title  upon  the  rights  of  an  assignor  or  his  assignee, 
where  the  former  has  warranted  the  title  which  he  transfers. 
No  warranty  is  here  alleged.  Nor,  if  the  implied  warranty 
of  title  which  has  been  held  to  arise  in  favor  of  the  purchaser 
on  the  sale  of  a  chattel,  would  operate  as  an  estoppel,  and 
so  secure  to  the  purchaser  a  title  subsequently  acquired  by 
the  vendor,  will  such  implied  warranty  aid  the  plaintiff  here. 
This  was  a  mere  assignment  of  the  rigfit,  title  and  interest  of 
Treadwell  &  Perry.  As  alleged  in  the  bill,  it  was  that  and 
nothing  else ;  and  no  facts,  in  respect  of  consideration,  or  other- 
wise, are  stated,  which  would  have  made  it  inequitable  in 
Treadwell  <fe  Perry  to  set  up  a  title  afterwards  acquired,  even 
against  Dickey. 

Nor  is  the  case  in  this  respect  aided-by  the  decree  which 
is  set  out  in  the  bill,  and  which  purports  to  establish  the  title 
of  the  plaintiff  as  trustee.  It  imquestionably  has  that  effect 
as  between  the  plaintiff  and  Littlefield  and  Jagger,  the  de- 
fendants in  that  suit ;  and,  as  against  persons  claiming  under 
them  by  title  subsequently  acquired,  it  may  have  such  effect. 
But  it  is  not  even  averred  in  the  bill  that  that  suit  was  com- 
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menced  before  theae  defendants  acquired  from  littlefield  the 
right  to  manufacture.  They  were  not  parties  to  that  litiga- 
tion, and  neither  on  the  ground  of  notice  by  Us  pendens^  nor 
otherwise,  can  they  be  aflfected  by  a  suit  commenced  after 
their  rights  accrued. 

Upon  the  ground,  therefore,  that  it  is  not  shown  by  the 
bill  that  the  rights  and  interests  of  Treadwell  &  Perry  under 
the  assignment  of  April  5th,  1853,  were,  either  at  law  or  in 
equity,  vested  in  Mary  J.  Perry,  under  whose  will  the  plain- 
tiff claims  as  trustee,  I  conclude  that  the  bill  is  defective. 

I  do  not  overlook  the  general  averments  of  title  in  Mary 
J.  Perry  and  in  the  plaintiff.  They  are  not,  in  the  connec- 
tion in  which  they  stand,  independent  allegations  of  facts,  but 
inferences  or  averments  by  way  of  giving  construction  to  the 
facts  which  are  alleged,  or  declarations  of  the  legal  effect  of 
the  facts  stated. 

Judgment  should  be  ordered  for  the  defendants  on  the 
demurrer,  with  leave  to  the  plaintiff  to  amend,  on  payment 
of  the  costs  of  the  demurrer. 

Hajll,  J.  I  concur.  I  also  suggest,  that  the  bill  does  not 
contain  any  sufficient  averment  of  the  infringement  of  the 
patent,  after  the  time  when  it  is  alleged  that  the  right  of 
Mrs.  Perry  accrued.  The  bill  states  the  assignment  to  her  to 
have  been  made  on  the  2d  day  of  July,  1862,  and  only  alleges 
that  the  infringement  was  after  the  making  of  the  contract 
between  the  defendants  and  Littlefield,  which  it  is  averred 
was  "  entered  into  "  some  time  between  January  1st,  1861,  and 
January  1st,  1863. 
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Lawbenob  Gladstone  and  othees 

vs. 

WiLLLAJC     ChAMBEBLAIN  AND  0THEB8. 

Where  a  charter  party  for  the  charter  of  a  vessel  was  made  in  Ceylon,  in  No- 
Tember,  1862,  the  charter  money  to  be  |29,000,  "  to  be  paid  in  cash,  on  right 
and  safe  delivery  of  the  cargo  "  at  New  York  :  Bidd,  that,  in  view  of  the  cir- 
camstanoes  which  led  to  the  contract,  and  under  which  it  was  made,  and  of 
its  terms,  the  amoont  to  be  paid  mnst  be  regarded  as  having  been  agreed  to 
be  paid  in  gold  or  silver  and  not  in  the  lawful  paper  currency  of  the  United 
States. 

(Before  Nilson,  J.,  Southern  District  of  New  York,  April  8tb,  1870.) 

This  was  an  action  on  a  charter  party,  brought  by  the 
plaintiffs,  as  owners  of  a  vessel,  to  recover  an  amount  claimed 
to  be  due  by  the  defendants  on  a  charter  of  such  vessel,  made 
by  the  plaintiffs  to  the  defendants,  at  Ceylon,  in  November, 
1862,  by  which  the  defendants  agreed  to  pay,  as  charter  money, 
$29,000,  "  to  be  paid  in  cash,  on  right  and  safe  delivery  of  the 
cargo"  at  New  York.  The  defendants  tendered  the  $29,000 
in  the  lawful  paper  currency  of  the  United  States  but  not  in 
gold  or  silver.  The  tender  was  accepted,  and,  it  having  been 
agreed  that  such  acceptance  should  be  without  prejudice  to 
the  right  of  the  plaintiffs  to  claim  that  the  payment  should 
have  been  made  in  gold  or  silver,  this  suit  was  brought  to  re- 
cover the  amount  of  the  premium  on  $29,000  of  gold  at  the 
time  the  tender  was  made.  At  the  trial,  before  Judge  Smal- 
ley  and  a  jury,  the  Court  left  it  to  the  jury  to  determine,  as  a 
fact,  what  was  the  intent  of  the  parties  at  the  time  the  char- 
ter party  was  made,  as  to  the  currency  in  which  the  charter 
money  was  to  be  paid.  The  jury  found  a  verdict  for  the 
plaintiffs.    The  defendants  now  moved  for  a  new  trial. 

Daniel  2>.  Zord^  for  the  plaintiffs. 

Taionsend  ScuddeTy  for  the  defendants. 


\ 

208  SOUTHERN  DISTRICT  OF  NEW  TORK, 

Gladstone  v.  ChamberlaiD. 

Nelson,  J.  I  have  looked  into  this  case,  and  into  the 
briefs  of  the  learned  counsel,  and  am  satisfied  that  the  words 
in  the  charter  party,  "  jfreight  for  the  same  to  be  a  lump  sum 
of  twenty-nine  thousand  dollars,  which  amount  to  be  paid  in 
cash,  on  right  and  safe  delivery  of  the  cargo,"  mean  a  payment 
in  gold  or  silver.  The  addition  of  the  words  "  which  amount 
to  be  paid  in  cash "  would  otherwise  be  without  effect,  and 
surplusage ;  for,  if  they  are  left  out,  the  contract  is  complete 
to  pay  in  any  lawful  currency  of  the  country,  at  the  city  of 
New  York,  where  the  cargo  was  to  be  delivered  and  the 
freight  paid. 

I  do  not  give  any  effect  to  the  evidence  as  to  the  intent  of 
the  parties,  at  the  time  the  charter-party  was  entered  into,  or 
to  the  evidence  as  to  the  conversation  between  them  at,  and 
previous  to,  its  execution.  Suoh  evidence  was,  I  think,  inad- 
missible. 

The  circumstances  which  led  to  the  contract,  and  under 
which  it  was  made,  were  competent  and  proper,  and  tend, 
in  some  measure,  to  explain  the  meaning  of  the  word  "  cash  " 
in  the  connection  in  which  it  is  found  ;  and,  in  view  of  them, 
and  of  the  terms  of  the  contract,  I  am  quite  satisfied  that  the 
plaintiffs  were  entitled  to  the  verdict. 

The  errors  of  the  judge,  which  I  do  not  deny,  did  not 
work  any  prejudice  to  the  defendants,  as  my  opinion  is  wholly 
independent  and  irrespective  of  them. 

The  motion  for  a  new  trial  is  denied. 
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Sidney  W.  Dibble   aih)  othebs 

vi, 
John  J.  Siblet  and  Nesbitt  D.  Stoops.    In  Equitt. 

The  first  claim  of  the  patent  granted  to  Thomas  J.  W.  Robertson,  November  22d, 
1859,  for  an  "improvement  in  sewing  machines,"  being  a  claim  to  "the  em- 
ployment, in  combination  with  the  needle  of  a  sewing  machine,  of  a  plate  K, 
constracted  and  operating  substantially  as  herein  shown  and  described,  for 
iihe  purpose  of  laying  and  holding  braid,  gimp  and  other  material  upon  the  sur- 
face of  the  fabric,  as  set  forth,"  is  not  only  restricted  to  a  separate,  detachable 
plate,  but  cannot  extend  to,  a  detachable  braiding  guide  arranged  in  connection 
with  the  presser  foot  of  a  sewing  machine. 

The  braiding  device  used  in  connection  with  the  Wilcox  and  Gibbs  sewing  ma- 
chine, not  being  a  separate,  detachable  plate,  but  being  a  part  of  the  presser 
foot,  does  not  infringe  such  first  claim. 

Nor  does  such  bridding  device  infringe  the  second  claim  of  such  patent,  inas- 
much as  the  guides  or  sides  of  the  braiding  channel  or  groove  in  it  do  not  ex- 
tend past  the  centre,  and  on  each  side,  of  the  needle-hole,  for  the  purpose  of 
keeping  the  stitching  always  in  the  centre  of  the  braid,  in  turning  comers,  cir- 
cles, ^c,  by  holding  it  in  position  until  it  is  sewed  on  the  doth. 

(Before  Blatohfoed,  J.,  Southern  District  of  New  York,  April  18th,  1870.) 

Blatohford,  J.  This  suit  is  founded  on  letters  patent  of 
the  United  States  granted  to  Thomas  J.  W.  Robertson,  No- 
vember 22d,  1859,  for  an  *'  improvement  in  sewing  machines." 
The  patent  relates  to  a  braiding  attachment  to  a  sewing  ma- 
chine, and  the  question  involved  in  this  suit  is,  whether  the 
braiding  device  used  in  connection  with  what  is  known  as  the 
Wilcox  and  Gibbs  sewing  machine,  that  being  the  machine  in 
which  the  defendants  have  dealt,  is  an  infringement  of  the 
Bobertson  patent.  That  patent  was  before  me  in  the  case  of 
Dibble  v.  Augur ^  {ante^p.  86,)  which  was  a  litigation  between 
the  present  plaintiffs  and  a  person  who  was  alleged  to  have 
infringed  the  Robertson  patent  by  seUing  the  braiding  attach- 
ment used  in  connection  with  what  is  known  as  the  Florence 
sewing  machine.    I  then  gave  a  construction  to  the  first  claim 
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of  the  patent,  and  expressed  my  views  at  such  length  that  I 
deeifa  it  unnecessary  now  to  state  them  again.  The  evidence 
in  the  present  case  and  the  argument  at  the  bar  have  served 
only  to  confirm  those  views.  The  conclusion,  arrived  at  in  re- 
gard to  the  first  claim  of  the  patent  was,  that,  that  claim,  in 
claiming  ''  the  employment,  in  combination  with  the  needle  of 
a  sewing  machine,  of  a  plate  £,  constructed  and  operating 
substantially  as  herein  shown  and  described,  for  the  purpose 
of  laying  and  holding  braid,  gimp  or  other  material  upon  the 
surface  of  the  fabric,  as  set  forth,"  must  not  only  be  held  to 
be  restricted  to  a  separate,  detachable  plate,  but  ^ould  not  ex- 
tend to  a  detachable  braiding  guide  arranged  in  connection 
with  the  presser  foot  of  a  sewing  machine. 

The  braiding  guide  alleged  in  the  present  suit  to  infringe, 
is  not  a  separate,  detachable  plate,  but  is  formed  in,  and 
as  a  part  of,  the  presser  foot.  It  does  not  employ  the  combin- 
ation specified  in  the  first  claim  of  the  patent.  It  has  no 
separate,  detachable  plate  constructing  and  operating,  in 
combination  with  the  needle,  in  substantially  the  same  manner 
as  Robertson's  plate,  and  the  combination  of  braiding  guide 
and  needle  found  in  the  defendants'  machine,  such  braiding 
guide  being  made  in  the  presser  foot,  is  not  substantially  the 
same  combination  with  that  claimed  in  Robertson's  first  claim. 
Therefore,  the  defendants  have  not  infringed  the  first  claim  of 
the  patent. 

Nor  has  the  second  claim  been  infringed.  That  claim  re- 
quires that  the  guides,  or  sides  of  the  braiding  channel  or  groove, 
shall  extend  past  the  centre,  and  on  each  side,  of  the  needle  hole, 
for  the  purpose  of  keeping  the  stitching  always  in  the  centre 
of  the  braid,  in  turning  corners,  circles,  &c.,  the  guides  so  ex- 
tended being  made  to  eflfect  such  purpose  by  holding  the  braid 
in  position  until  it  is  sewed  on  the  cloth.  It  is  shown  by  the 
proo&,  that  the  defendants'  braiding  device  does  not  keep  the 
stitching  in  the  centre  of  the  braid  in  turning  comers,  circles 
and  curves,  and  that  fact  was  also  demonstrated  by  the  actual 
working  of  the  device  in  the  presence  of  the  Court.  The  guides 
or  sides  of  the  braiding  channel  or  groove  fail,  therefore,  to 
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hold  the  braid  in  position  until  it  is  sewed  on  the  cloth,  and 
they  thns  fail  because  they  do  not  extend  past  the  centre,  and 
on  each  side,  of  the  needle  hole.  In  the  defendants'  device,  the 
braid  is  not  held  in  position,  independently  of  the  turning  of 
the  cloth,  but,  so  long  as  the  presser  foot  is  down,  moyes  out 
of  the  line  of  centrality  of  the  stitching  when  the  cloth  is 
turned  according  to  the  curvature  of  the  pattern,  requiring  the 
machine  to  be  stopped,  and  the  presser  foot  to  be  raised,  and 
the  braid  to  be  restored  to  the  line  of  centrality,  and  the  pres- 
ser foot  to  be  replaced,  before  the  operation  of  sewing  the 
braid  can  be  resumed.  The  necessity  for  these  manipulations 
is  created  by  the  fact  that  the  sides  of  the  braiding  groove  do 
not,  in  the  defendants'  device,  extend,  in  the  sense  of  Robert- 
son's patent,  past  the  centre,  and  on  each  side,  of  the  needle 
hole.  If  they  did,  the  result  attained  by  Robertson  would 
follow. 

The  bill  must,  therefore,  be  dismissed,  with  costs. 

Frederick  H.  BeUs,  for  the  plaintiffs. 

L,  E,  ChiMenden^  for  the  defendants. 


The  Abiadke. 


Where  a  collision  occmred  at  sea,  at  night,  between  a  brig  atad  a  steamer,  where> 
by  the  brig  was  sunk,  she  haying  been  struck  on  her  starboard  side  by  the 
steamer's  stem,  and  it  appeared  tliat  the  starboard  side-light  of  the  brig  was 
not  so  homing  at  the  time  that  it  oonld  be  seen  from  the  steamer :  HAd^  that, 
the  brig  being  thus  in  fault,  the  steamer  eonld  not  be  held  liable  for  the  ool> 
lision,  unless  some  fault  on  her  part  was  shown,  so  concurring  with  the  fault 
of  the  brig,  as  to  warrant  a  daim  to  contribution. 

Vessels  haye  a  right  to  assume  that  other  vessels,  if  in  their  neighborhood  in  the 
night»  are  acting  in  obedience  to  the  statute  regulations;  and  when,  by  reason 
of  the  neglect  of  the  brig  to  carry  a  proper  light,  she  was  not  seen  in  time  to 
enable  the  steamer  to  avoid  a  collision,  the  brig  cannot  insist  that^  by  extraor* 
dinary  vigilance,  she  might  have  been  discovered  from  the  steamer  at  a  few 
yards  greater  distance,  and  claim  contribution  on  that  gpround. 

(Before  Woodbctt,  J.,  Southern  District  of  New  Tork,  April  28d,  1870.) 
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This  was  a  libel  in  rem,  tiled  iD  the  District  Court,  against 
the  steamer  Ariadne,  to  recover  for  the  damages  sustained  bj 
the  libellants,  by  the  sinking  of  a  brig  owned  by  them,  tlirough 
a  collision,  which  took  place  between  her  and  the  steamer  at 
sea,  the  steamer  having  struck,  stem  on,  the  starboard  side  of 
the  brig.  The  District  Court  dismissed  the  libel,  and  the 
libellants  appealed  to  this  Court. 

John  E.  Pa/r%on%^  for  the  libellants. 

JEd/u)a/rd  H,  Owen  and  Charles  DoTwhne^  for  the  claimant. 

• 

Woodruff,  J.  After  a  careful  study  of  the  evidence  in 
this  cause,  aided  by  the  able  argument  of  the  counsel  for  the 
libellants,  and  his  full  written  brief,  I  cannot  resist  the  con- 
elusion  that  the  misfortune  which  befel  the  vessel  of  the  libel- 
lants, was  due  to  the  fact  that,  at  the  time  of  the  approach 
of  the  Ariadne,  the  starboard  or  green  light  of  the  brig  had 
gone  out,  or  so  nearly  so  that  it  could  not  be  seen  from  the 
steamer.  There  is,  undoubtedly,  much  conflict  in  the  testi- 
mony, but  the  evidence  on  the  part  of  the  libellants,  though 
it  be  taken  to  establish  that  the  light  was  trimmed  and  bright 
twenty  minutes  or  half  an  hour  before  the  collision,  is  not  in- 
consistent with  the  assumption  that,  either  by  smoke  or  other 
imperfection,  it  had  become  nearly  invisible  within  that  time, 
while  there  is  much  evidence  in  the  testimony  of  the  libellants' 
own  witnesses  which  warrants  that  assumption.  They  had 
had  much  trouble  with  the  lights,  the  binnacle  light,  fed  by 
the  same  oil,  required  frequent  attention  to  prevent  its  going 
out,  the  side-lights  required  trimming  once,  twice,  and  even 
three  times,  during  a  single  watch,  and,  when  the  starboard 
light  was  last  brought  from  the  cabin  and  put  up,  it  was  flar- 
ing. When  to  this  is  added  the  uniform  testimony  of  every 
man  who  testified  in  behalf  of  the  claimant,  that  no  light  could 
"be  seen  from  the  steamer,  it  is  clear  that,  in  this  respect,  the 
libellants  stand  with  a  preponderance  of  testimony  against 
them.  And  this  is  so  without  imputing  wilful  falsehood  to 
their  witnesses,  no  one  of  whom,  I  think,  professes  to  have  in* 
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spected  the  green-light  a^er  it  was  put  up,  twenty  minutes  or 
half  an  hour  before  the  collision. 

Now,  in  such  case,  the  libellants  cannot  recover,  unless 
they  show  fault  in  the  steamer,  so  concurring,  with  their  own 
as  to  warrant  a  claim  to  contribution.  Indeed,  the  only 
ground-  for  recovery,  even  if  the  brig  was  free  from  fault, 
would  be  either  that  the  steamer  might  and  ought  to  have 
sooner  seen  the  brig,  or  that,  when  she  did  see  the  brig,  she 
did  or  omitted  something  which  she  ought  not  to  have  done  or 
omitted.  On  this  point  the  burthen  of  proof  is  upon  the  libel- 
lants. 

It  is  true  that,  in  circumstances  of  apparent  danger,  where 
there  is  reason  to  apprehend  collision,  instant  and  extraor- 
dinary diligence  is  the  duty  of  a  steamer  seeing  and  approach- 
ing a  sailing  vessel,  so  as  to  avoid  her  if  possible.  But  vessels 
have  a  right  to  assume  that  other  vessels,  if  in  their  neighbor- 
hood, are  acting  in  obedience  to  the  statute  regulations ;  and, 
where  the  negligence  of  the  sailing  vessel,  and  her  failure  to 
comply  with  the  statute  requiring  her  to  bear  a  light  which  can 
be  seen  at  a  distance  of  two  miles,  have  led  the  steamer  into 
danger  of  collision,  it  is  not  for  the  sailing  vessel  to  insist  that, 
by  more  than  usual  vigilance,  she  might,  nevertheless,  have  been 
discovered  at  a  few  yards  greater  distance,  and  to  claim  contri- 
bution on  that  ground.  In  this  case,  I  think  there  is  a  failure 
to  show  that  the  brig  could  have  been  seen  from  the  steamer 
sooner  than  she  was.  Certainly,  the  proof  does  not  show  it  so 
clearly  as  to  warrant  a  decree  declaring  the  steamer  in  fault. 

When  the  brig  was  discovered,  I  do  not  perceive  that  any 
thing  was  omitted  which  could  have  tended  to  save  the  brig. 
The  steamer's  helm  was  hove  a-starboard,  and  her  engine  was 
stopped  and  reversed.  The  propriety  of  these  manoeuvres  can- 
not be  questioned.  They  were  done  immediately,  and  the 
manner  of  the  blow  shows  that  they  were  very  nearly  effectual 
to  cause  the  steamer  to  pass  astern  of  the  brig. 

Without  discussing  the  very  prolix  testimony  of  the  vari- 
ous witnesses,  it  must  suffice  to  add  that,  upon  a  most  pains- 
taking consideration  of  the  case,  I  think  the  conclusions  of  the 
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Dietrict  Court  were  correct,  and  thqj  the  libellants  have  failed 
to  put  the  steamer  in  fault. 

The  decree  muet  be  affirmed,  with  coBts. 


The  Wbbtern  Metropolis. 

Where  a  schooner,  cloeehAoled,  was  crossing  the  course  of  a  steamer :  Held,  that 

it  was  the  privilege  and  duty  of  the  schooner  to  keep  her  course,  and  the  duty 

of  the  steamer  to  avoid  the  schooner. 
The  following  condndons  arrived  at  in  respect  to  the  collision  in  this  case,  which 

occurred  at  night,  between  a  schooner  and  a  steamer : 
(1.)  If  the  night  was  either  so  dark  or  so  foggy  that  the  steamer,  by  slowing, 

stopping  and  backing  as  soon  as  she  discovered  the  schooner,  could  not  avoid 

the  collision,  then  the  steamer  was  moving  at  too  great  speed ; 
(2.)  It  was  a  &ult  in  the  steamer,  when  she  saw  the  schooner  and  the  danger  of 

oollidon,  to  port  her  helm,  in  ignorance  of  the  direction  in  which  the  schooner 

was  heading ;     , 
(8.)  If  the  helm  of  the  steamer  had  been  kept  steady,  the  fact  that  the  course  of 

the  schooner  was  across  the  course  of  the  steamer,  to  the  starboard  of  the 

steamer,  would  soon  have  appeared,  and  also  the  fact  that  the  proper  change, 

if  any,  was  for  the  steamer  to  starboard. 

(Before  Woodbuvt,  J.,  Southern  District  of  New  Tork,  April  23d,  1870.) 

"Woodruff,  J.  It  is  quite  unnecessary  to  recapitulate 
the  evidence  in  this  case,  or  discuss  the  questions  of  fact  in  re- 
lation to  which  there  is  any  conflict  of  testimony.  The 
schooner  Triumph,  of  which  the  libellant  was  owner,  laden 
with  fish,  was,  at  about  four  o'clock  in  the  morning  of  the  17th 
of  March,  1864,  on  her  voyage  from  Gloucester,  Massachu- 
setts, to  New  York,  at  a  place  eastwardly  from  the  Cross  Rip 
Light,  near  Nantucket  Shoals.  The  wind  was  northwest  by 
west,  and,  after  beating  out  her  port  tack,  she  had  tacked  to 
the  southwest,  and,  while  on  that  starboard  tack,  closehauled, 
she  was  seen  by  the  lookout  on  the  steamer  Western  Metropo- 
lis, which  was  then  on  her  passage  from  New  York  to  Boston, 
and  was  running  on  a  course  about  east.  She  was  immediate- 
ly reported  to  the  pilot,  and  seen  by  him  and  the  man  at  the 
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wheel  dead  ahead,  or  a  little  on  the  steamer's  port  bow.  The 
evidence  of  all  the  witnesses,  as  well  those  produced  by  the 
libellant  as  those  produced  by  the  claimant,  establishes  very 
satisfactorily  that,  if  the  steamer  had  kept  her  proper  course, 
she  would  have  passed  to  the  windward  of  the  schooner,  at  a 
perfectly  safe  distance  astern  of  her.  Although  there  is  much 
discrepancy  as  to  the  state  of  the  atmosphere,  and  the  distance 
at  which  a  soling  vessel  could  be  seen,  and,  also,  as  to  whether 
the  schooner  had  a  light  burning  in  her  rigging,  the  testimony 
of  the  pilot  himself  shows  that  he  in  fact  saw  the  schooner  in 
season  to  take  the  proper  manoeuvre,  had  he  known  whether 
any  change  of  course  was  necessary.  In  entire  ignorance 
whether  the  schooner  was  approaching  him  or  going  from  him 
on  a  direct  line,  or  was  crossing  to  the  southward  or  to  the 
northward,  the  pilot  of  the  steamer  gave  the  order  to  port  her 
helm,  and  it  was  hove  hard-a-port.  Seeing  the  danger  of  col- 
lision, he  next  ordered  the  engine  to  be  slowed,  stopped  and 
backed,  which  was  accomplished,  but  the  headway  of  the 
steamer  was  such  that  a  collision  ensued,  which  sank  the 
schooner,  and  she  with  her  cargo  were  wholly  lost,  and  with 
her  two  of  her  seamen. 

The  grand  mistake  of  porting  the  helm  of  the  steamer 
swung  her  around  to  starboard,  so  as  to  place  her  in  pur- 
suit of  the  schooner,  or  to  bring  her  on  a  line  converging  to 
the  schooner's  course,  and  meeting  it  precisely  at  the  place  of 
collision.  Whatever  view  be  taken  of  various  aspects  of  the 
case,  the  steamer  was  wholly  and  solely  in  fault.  The  schooner 
was  closehauled  on  her  starboard  tack,  and  it  was  not  merely 
her  privilege,  but,  in  such  circumstances,  in  the  night,  in  view  . 
of  the  near  approach  of  the  steamer,  it  was  her  duty  to  ke^ 
her  course,  in  order  that  the  steamer  might  not  be  embarrassed 
in  doing  her  duty,  which  was  to  avoid  her,  and  this  the 
schooner  did. 

1.  If  the  night  was  either  so  dark  or  so  foggy  that,  by  slow- 
ing, stopping  and  backing  as  soon  as  the  schooner  was  discov- 
ered the  collision  could  not  be  avoided,  then  the  steamer  was 
moving  at  too  great  speed.    The  proof  is,  however,  I  think, 
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decidedly,  that  she  saw  the  schooner  al;  a  distance  quite  suffi- 
cient. 

2.  When  she  saw  the  schooner  and  the  danger  of  collision, 
it  was  a  palpable  fanlt  to  port  the  helm,  not  knowing  which 
way  the  scliooner  was  heading. 

3.  If  the  helm  of  the  steamer  had  been  kept  steady,  an  ob- 
servation of  much  less  than  a  minute  would  have  shown  that 
the  course  of  the  schooner  was,  as  in  truth  it  was,  across  the 
course  of  the  steamer,  to  the  southward,  and  would  also  have 
shown  that,  if  any  change  was  necessary  or  prudent,  it  was  to 
heave  the  helm  to  starboard. 

Independently  of  the  conflict  as  to  whether  the  schooner 
had  a  light  or  not,  or  whether  there  was  a  fog  or  not,  the  case 
seems  to  me  too  clear  to  demand  further  discussion. 

The  decree  must  be  aflirmed,  with  costs. 

Etdstus  C.  Benedict  and  Robert  D,  JSenediot^  for  the  libel- 

lant. 

« 

WtUiam  M,  Ecarts^  for  the  claimant. 


The  Vioksbubo. 

Where  a  schooner  was  crossing  the  course  of  a  steamer,  towurds  the  port  side 
of  the  steamer,  and  the  steamer  starboarded  her  hehn :  Hdd,  that  the  steamer 
was  in  fault 

Where  a  yessel  is  tacking  in  a  riyer  or  a  narrow  channel,  a  vessel  approaching 
her  under  the  pressure  of  an  obligation  to  ayoid  her,  has,  in  genend,  the  right 
to  assume  that  she  will  beat  out  her  tack;  but  this  assumption  must  yield  to 
peculiar  exigencies. 

Where  a  yessel  is  injured  by  a  collision,  and  the  sum  expended  to  repair  her  is 
claimed  as  damages,  it  is  not  competent  to  show  how  much  her  cost  was  to 
her  owner  four  years  before,  as  eyidenoe  tending  to  proye  that,  at  the  time  of 
the  collision,  she  was  not  worth  as  much  as  such  sum. 

It  is  not  competent,  on  an  appeal  in  Admiralty,  to  ask  this  Court  to  send  the 
case  back  to  the  Commissioner,  on  the  ground  that  he  rejected  eyidence 
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offered  before  him,  on  the  reference  in  the  District  Court  as  to  damn^e,  Tvhere 
the  question  as  to  the  rejection  of  such  evidence  was  not  raised  in  the  District 
CJourt. 

(Before  Woodruft,  J.,  Southern  District  of  New  York,  April  23d,  1870.) 

WooDBUFF,  J.  The  outline  of  unconteBted  facts  disclosed 
by  the  testimony  in  this  case  is,  that  the  schooner  G.  A.  Graves, 
of  which  the  libellants  were  owners,  was,  at  about  five  o'clock  in 
the  afternoon  of  the  5th  of  December,  1867,  sailing  down  the 
East  river,  with  a  head  wind,  bound  for  a  pier  in  New  York, 
between  the  Catherine  street  ferry  and  the  Fulton  street 
ferry.  Her  progress  was  necessarily  made  by  tacking.  When 
on  her  tack  towards  the  Brooklyn  shore,  another  vessel  was 
running  on  the  same  tack,  about  100  feet  off  from  her  port 
side,  and  a  little  ahead  of  her.  When  this  vessel  had  reached 
a  point  near  to  the  Brooklyn  shore,  both  of  them  tacked  at  or 
about  the  ^ame  moment,  which  brought  the  G.  A.  Graves 
on  a  course  nearly  across  the  river  towards  New  York,  close- 
hauled  on  the  wind,  with  the  other  vesselfin  her  wake.  The 
steamer  Yicksburg,  having  come  around  the  Battery  into  the 
East  river,  was  steaming  up  near  the  centre  of  the  river,  or  a 
little  the  nearest  to  the  Brooklyn  side,  and,  when  at  a  dis- 
tance below  the  G.  A.  Graves,  variously  estimated  by  the 
witnesses  at  from  800  to  1300  feet,  saw  the  G.  A.  Graves  tack, 
to  take  her  direction  across  the  river  towards  the  New  York 
shore.  The  steamer  slowed  her  engine,  put  her  helm  to  star- 
board, and  then  stopped  her  engine.  This  had  the  effect,  in 
some  degree,  to  retard  her  speed,  and  was  a  plain  endeavor 
to  cross  the  bows  of  the  schooner,  which  was  closehduled  on 
the  wind.  A  collision  ensued,  the  schooner  was  injured,  and 
her  owners  claim  damages. 

I  do  not  deem  it  necessary  to  recapitulate  or  discuss  the 
evidence  in  detail.  It  is  voluminous,  and  I  have  examined  it 
with  care,  and  am  unable  to  resist  the  conclusion  that  the 
Vicksburg  was  greatly  in  fault.  The  chief  conflict  is  in  the 
testimony  relating  to  the  number  of  craft  of  various  kinds 
which  were  then  in  the  East  river,  all  of  which  the  Vicks- 
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burg  was  bound  to  avoid  by  diligence  and  skill,  and  to  their 
location  and  course  in  the  river.  If  the  account  in  that 
respect  given  by  the  witnesses  for  the  libellants  be  taken,  then 
it  was  the  plain  duty  of  the  Yicksburg,  when  she  saw  the 
schooner  tack,  not  to  put  her  helm  a-starboard  and  attempt 
to  cross  the  schooner's  bows,  but  to  port  her  helm  and  pass 
astern.  The  reason  for  not  doing  so,  assigned  by  the  witness 
for  the  claimants,  that  she  would  then  have  been  in  danger  of 
hitting  the  other  vessel  in  the  wake  of  the  G.  A.  Graves,  may 
tend  to  show  that  the  Vicksburg  should  not  have  attempted 
to  pass  at  all  at  that  moment,  but  it  did  not  justify  the  move- 
ment she  did  make,  to  cross  the  bow  of  the  schooner.  On  the 
other  hand,  if  the  account  given  by  the  claimants'  witnesses 
be  taken,  then  the  river  was  so  crowded  with  vessels  on  either 
side,  that  the  Vicksburg  was  culpably  negligent  in  approach- 
ing them  at  snch  speed  that  she  could  not  or  did  not  so  control 
her  motion  as  to  avoid  them.  The  obligation  rested  upon  her 
to  avoid  the  schooner  ;  and,  if  the  latter  was  not  in  fault,  that 
obligation  was  violated.  She  could  have  reversed  her  engine, 
and,  if  that  would  have  had  the  effect  which  the  claimaints' 
witnesses  state,  namely,  to  throw  her  bow  to  starboard  across 
the  stream,  it  would  have  avoided  the  schooner,  unless  too  long 
delayed.  And,  in  this  explanation  of  the  effect  of  reversing 
the  motion  of  the  propeller,  no  doubt  lies  the  reason  why  the 
pilot  attempted  to  force  her  way  across  the  bow  of  the  schooner, 
namely,  she  would  lose  time,  and  her  headway  would  be  lost. 
He  might  better  have  followed  the  example  of  the  ferry  boat 
which  was  at  that  moment  lying  two  hundred  feet  up  the 
river,  waiting  for  an  opportunity  to  pass  these  vessels  with 
safety  to  both. 

Nevertheless,  if  the  schooner  was  also  in  fanlt,  the  burdtn 
of  the  loss  cannot  rest  on  the  owners  of  the  Vicksburg  alone. 
It  is,  therefore,  insisted,  that  the  schooner  did  not  beat  out 
her  tack,  as  she  was  bound  to  do,  and  that  it  was  her  prema- 
ture tacking  toward  the  New  York  side  that  placed  her  in 
danger  and  prevented  the  success  of  the  endeavor  of  the  Vicks- 
burg to  cross  her  bow.    Doubtless,  when  a  vessel  is  tacking  in 
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a  river  or  a  narrow  channel,  a  veBsel  approaching  her  under 
the  pressure  of  an  obligation  to  avoid  her,  has,  in  general,  the 
right  to  assume  that  she  will  beat  out  her  tack.  Such  ap- 
proaching vessel  must  have  some  guide  by  which  to  anticipate 
and  guard  against  the  movements  of  the  other.  But  this 
assumption,  like  all  general  rules  of  navigation,  must  yield  to 
peculiar  exigencies.  In  this  case,  there  are  two  considerations 
which  must  defeat  this  claim  in  behalf  of  the  Yicksburg :  (1.) 
She  saw  the  schooner  change  her  course  and  start  on  her  way 
across  the  river  towards  New  York,  in  season  to  avoid  her.  I 
am  aware  that  this  is  denied,  but,  in  my  judgment,  the  testi- 
mony establishes  it;  (2.)  I  am  satisfied  that  the  schooner 
could  not  have  continued  on  her  tack  towards  Brooklyn  longer 
than  she  did,  without  imminent  danger  of  collision  with  the 
other  vessel,  which  was  on  the  like  tack,  between  her  and  the 
shore.  The  other  vessel  was  compelled  to  tack  when  she  did, 
and  the  weight  of  the  evidence  shows,  I  think,  that  it  was 
necessary  for  the  G.  A.  Graves  to  tack  at  or  about  the  same 
time,  to  prevent  their  coming  together.  If  the  Vicksburg  did 
not  see  this  precise  condition  of  the  two  schooners,  she  did  see 
them  both,  saw  the  movement,  and  should  have  avoided 
them. 

I  am  satisfied,  in  view  of  all  the  evidence,  that  the  loss 
caused  by  the  collision  was  properly  charged  upon  the  Yicks- 
burg. 

The  claimants  further  insist,  that,  if  the  Yicksburg  is  to 
be  held  liable  for  all  the  loss,  still  the  case  should  be  referred 
back  to  the  Commissioner,  because  he  refused  to  permit  them 
to  show  how  much  the  schooner  cost  the  libellants  four  years 
before  this  collision.  This  they  claim  to  be  proper,  because  it 
might,  by  that  evidence,  have  appeared  that  the  schooner  was, 
at  the  time  of  the  collision,  not  worth  as  much  as  the  sum 
allowed  as  damages.  I  think  that  the  enquiry  was  properly 
excluded.  The  time  of  the  purchase  of  the  schooner  and  the 
fact  sought  to  be  proved  are  too  remote  from  the  time  and 
circumstances  of  the  collision  to  warrant  any  such  inference. 
The  libellants  had  a  right  to  repair  the  schooner  so  as  to  make 
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her  .as  good  as  she  was  before — certainly,  imless  the  cost  of 
repairing  her  would  exceed  her  value  at  the  time  of  the  colli- 
sion. To  prove  that  value,  her  cost  in  1863  to  the  libellants 
was  too  remote. 

Besides,  no  exception  was  taken  before  the  Ciommissioner 
to  the  rejection  of  this  evidence,  no  exception  on  that  ground 
was  presented  to  the  District  Court,  and  I  do  not  understand 
that  it  is  competent  to  ask  this  Court,  on  the  appeal,  to  send 
Sack  the  case  to  the  Commissioner  upon  a  question  not  in  due 
form  raised  below. 

This  last  observation  applies  with  even  more  force  to  the 
claim  that  the  Commissioner  allowed  too  much  for  the  new 
mast  and  for  repairing  the  sails.  No  question  appears  to  have 
been  raised  before  the  Commissioner  that  these  were  over- 
charged, and  no  exception  to  these  charges  in  his  report  was 
taken  in  the  District  Court. 

The  decree  must  be  affirmed,  with  costs. 

O^car  Frisbie^  for  the  libellants. 
Everett  P.  Wheder^  for  the  claimants. 


The  St.  John.  . 

Where  a  steamboat  was  going  down  the  Hudson  river,  and  another  steamboat 
was  going  np  that  river  with  a  barge  in  tow  on  her  port  side,  and  a  collision 
occurred  between  the  former  yessel  and  the  barge,  in  consequence  of  the  at- 
tempt of  the  former  vessel  to  pass  on  the  starboard  side  of  the  latter  vessel, 
the  latter  vessel  being  near  the  shore  that  was  on  her  starboard  side :  H^, 
that  the  former  vessel  was  in  faolt. 

Steamboats  meeting  on  the  Hudson  river  mnst  pass  to  the  right,  unless  there 
be  some  substantial  reason  why  that  cannot  be  done. 

The  necessity  of  a  lookout  on  the  bow  of  a  large  steamboat,  enforced. 

A  steamboat  which  gives  a  signal  to  another  vessel  for  a  departure  from  the  or- 
dinary rule  of  navigation,  must  take  the  hazard  of  the  consequences  of  mak- 
ing such  departure  herself,  whether  she  hears  a  response  to  such  signal  or 
not. 

An  amendment  of  the  libel  as  to  the  amount  of  damages  claimed,  in  a  suit  on 
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a  oolliBion,  allowed,  to  remoye  a  formal  diffioolty  in  the  way  of  a  jost 
award. 

A  carrier  can  maintain  an  action,  in  Admiralty,  for  damage  done  to  goods  in 
his  cara 

The  amoont  actually  paid  for  the  hire  of  another  yeesel  to  replace  one  damaged 
by  a  coIlisioD,  is  more  satisfSactory  evidence  of  the  proper  amount  of  demur- 
rage to  be  allowed  for  the  loss  of  the  use  of  the  damaged  vessel  while  being 
repaired,  than  the  mere  opinions  of  witnesses  giving  a  higher  estimate  of  the 
value  of  such  use. 

(Before  Woodbijff,  J.,  Southern  District  of  New  Tork,  April  28d,  1870.) 

"WooDBUFF,  J.  There  is  very  great  diflScnlty  in  deter- 
mining, from  the  evidence,  the  precise  manner  in  which  the 
collision  in  qaestion  herein  was  cansed.  The  steamboat  St. 
John,  at  about  three  o'clock,  A.  M.,  on  the  20th  of  Novem- 
ber, 1864,  was  on  her  voyage  from  Albany  to  New  York,  on 
the  Hudson  river.  The  steamboat  Pluto,  having  the  barge 
of  the  libeUant  in  tow  and  lashed  to  her  port  side,  was  on  her 
voyage  up  the  river  from  New  York  to  New  Paltz  in  Ulster 
county.  The  night  was  clear  and  the  moon  about  "half 
size.'*  At  some  point  in  the  river  very  near  to  West  Point — 
either  at  the  Point,  or  a  little  above  or  a  little  below — ^the 
bow  or  stem  of  the  St.  John  struck  the  port  side  of  the  barge 
and  the  iujury  was  sustained  which  is  the  subject  of  investi- 
gation. 

There  are  some  facts  either  not  disputed  or  so  far  ebtab- 
lished,  that  I  think  a  safe  and  just  conclusion  is.  attainable. 
At  Magazine  Point,  a  short  distance  above  West  Point,  the 
river,  in  its  downward  course,  turns  abruptly  eastward,  and 
then,  at  West  Point,  abruptly  southward,  describing,  in  the 
two  curves,  the  central  portion  of  the  letter  S.  The  Pluto 
was  proceeding  up  the  river,  having  the  barge  in  question 
and  two  others  in  tow,  and  was  near  the  eastwardly  shore  of 
the  river,  about  one  quarter  of  a  mile  below  West  Point, 
when  she  saw  the  St.  John  coming  down,  the  St.  John  then 
being  at  or  not  far  below  Magazine  Point,  and  about  one 
quarter  of  a  mile  above  West  Point.  The  St.  John,  having 
turned  Magazine  Point,  saw  the  Pluto  below  West  Point, 
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and  her  pilot  and  his  assistants  took  her  to  be,  as  she  was  in 
fact,  a  steamboat  with  l)arges  in  tow.  The  pilot  of  the  St. 
John,  from  his  elevated  position  in  the  pilot-house,  saw  the 
stem-light  of  the  Pluto,  as  he  says,  over  the  Point,  before  he 
could  see  her  hull  or  lower  lights,  and  judged  that  she  was 
in  the  westwardly  part  of  the  river,  or,  as  he  expresses  it,  "  I 
thought  she  was  best  to  the  west  shore."  He  thereupon  de- 
termined to  pass  to  the  left,  or  on  the  starboard  side  of  the 
Pluto.  The  testimony  pretty  clearly  establishes,  (so  far  as 
the  opinions  of  the  witnesses,  formed  on  such  a  subject  at 
such  a  time,  aided  by  their  knowledge  of  the  course  of  the 
river  and  the  shores,  and,  hence,  the  distance  in  a  right  line  at 
which  persons  on  approaching  vessels  can  there  see  each 
other,)  that  the  two  steamboats  were  then  nearly  a  half  of  a 
mile  apart.  Believing  the  Pluto  to  be  towards  the  west 
shore  of  the  river,  and  concluding  to  pass  to  the  eastward  of 
her,  the  pilot  of  the  St.  John  signalled  that  intention  to  the 
Pluto  by  two  whistles,  and,  with  the  helm  of  the  St.  John 
hard-arstarboard,  bore  towards  the  east  side  of  the  river.  At 
what  precise  moment  he  starboarded  the  helm  is  not  very 
material.  He  must  have  put  his  helm  a-starboard  to  make 
the  necessary  turn  at  Magazine  Point,  and  he  and  his  three 
assistants  at  the  wheel  all  testify  that,  after  that  manoeuvre, 
the  helm  was  not  changed  before  the  collision.  He  heard  no 
response  to  his  signal,  and,  shortly  after,  he  repeated  it,  by 
again  blowing  two  whistles,  and  yet  heard  no  response,  and, 
having, *as  I  am  satisfied,  already  given  the  order  to  slow,  as 
he  came  around  Magazine  Point,  he  rang  to  stop  and  then  to 
back,  but,  notwithstanding,  as  the  pilot  and  his  witnesses 
say,  he  had  gotten  some  rear-way  on  the  St.  John,  her  bow 
struck  the  port  side  of  the  barge,  and  broke  into  her,  so  that 
she  soon  sank. 

On  the  barge,  the  whistles  were  heard,  and  the  pilot  of 
the  barge  testifies,  that  he  answered  by  two  whistles,  to  sig- 
nify his  assent  to  pass  to  the  west  or  on  the  starboard  side  of 
the  St.  John,  and  put  his  helm  to  starboard,  to  aid  in  that 
movement ;  but  it  is  obvious  that,  either  because  the  Pluto 
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was  moving  slowly,  or  because  she  was  hindered  by  her  tows, 
she  had  made  but  little  progress  westward  when  the  collision 
todb:  place.  The  witnesses  generally  agree  that  the  point  of 
collision  was  about  the  centre  of  the  river.  My  own  judg- 
ment, upon  all  the  proofs,  is,  that  it  was  eastwardly  of  the 
centre ;  else,  the  barge  could  not  have  been  struck  on  her 
port  bow,  if  any  reliance  is  to  be  placed  on  the  testimony  of 
the  witnesses  for  the  claimants,  that  the  wheel  of  the  St. 
John  was  not  changed  after  it  was  hove  to  starboard.  This 
&ct,  that  she  was  so  struck,  is,  in  my  mind,  an  important  one, 
in  corroboration  of  those  witnesses ;  for,  if  the  St.  John  had 
been  turned  to  the  westward,  to  go  aroimd  West  Point,  before 
the  collision,  she  must,  if  she  collided  at  all  with  the  barge, 
have  struck  her  on  her  starboard  and  not  on  her  port  side. 
And,  to  my  mind,  it  shows,  also,  that  the  place  of  actual 
collision  was  above  the  place  where  the  St.  John  would  port 
her  helm  to  take  her  course  down  the  river,  and  that  the  col- 
lision occurred  while  she  was  endeavoring  to  pass  to  the  east 
of  the  Pluto  and  her  tows,  but  before  the  pilot  of  the  St. 
John  comprehended  the  result  of  his  mistake  as  to  their  po- 
sition. 

The  collision  was,  therefore,  due  to  the  attempt  of  the  St. 
John  to  pass  to  the  eastward,  or  on  the  starboard  side,  of  the 
Pluto  and  her  tows.  It  is  true,  that  the  witnesses  for  the 
claimants  say  that  the  course  of  the  St.  John  was  according 
to  the  usual  course  of  steamboats  of  her  size  coming  down 
the  river,  and  that  it  is  desirable  to  go  far  to  the  east  before 
taking  a  course  down  the  river  opposite  West  Point.  No 
doubt,  there  is  greater  convenience  in  doing  so ;  but  it  is  not 
proved  that  there  is  any  difficulty  in  heaving  the  helm  to  port 
in  season  to  keep  in  the  middle,  or  westerly  of  the  middle,  of 
the  river  off  that  Point. 

The  rute  of  navigation  requires  that  steamboats  meeting 
shall  pass  to  the  right  imless  there  be  some  substantial  reason 
why  that  cannot  be  done.  The  Pluto,  with  her  tows,  was  in 
her  proper -position,  and  it  was  the  duty  of  the  St.  John  to 
avoid  her.    If,  by  her  two  whistles,  she  invited  a  departure 
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from  the  rule,  she  took  the  risk,  both  of  her  own  whistles 
being  heard,  and,  in  tnm,  of  hearing  the  response,  if  a  re- 
sponse was  made.  She  had  no  right  to  dictate  to  the  other 
boat  a  departure  from  the  ordinary  rule  of  navigation  ;  and 
the  hazard  of  the  consequences  of  giving  such  a  signal, 
whether  she  heard  a  response  or  not,  rested  upon  her,  if  she 
persisted  in  her  endeavor  to  pass  on  the  starboard  side  of  the 
other. 

The  mistake  of  the  pilot  of  the  St.  John  was,  necessarily, 
of  a  two  fold  character.  From  his  position,  looking  in  a 
straight  line  across  the  end  of  West  Point,  his  belief  that 
the  light  of  the  Pluto  was  to  the  west  of  the  centre  of  the 
river,  involved,  also,  the  idea,  that  she  was  further  north,  that 
is,  nearer  the  Point,  than  she  was.  Had  his  supposition 
been  correct,  there  would  have  been  ample  room  for  him  to 
continue  to  swing  around  toward  the  east  and  then  take  up 
his  course  on  the  east  side  down  the  river.  But,  the  Pluto 
being  on  such  east  side  when  seen,  she  was  unable  to  get  out 
of  the  way  of  this  movement.  The  St.  John  should  have 
ported  her  helm,  or,  at  least,  have  steadied  it,  earlier,  and  the 
accident  would  not  have  happened. 

On  the  Pluto  nothing  was  done  or  omitted  of  which  the 
St.  John  can  complain.  She  had  a  perfect  right  to  keep  her 
course  ;  and  the  St.  John  cannot  complain  that,  in  assent  to 
her  invitation  to  sheer  to  the  west,  the  Pluto  attempted  to  do 
so.  It  was  not  the  fault  of  the  Pluto,  if  her  whistles  were 
not  heard  by  the  St.  John. 

The  claimants,  while  they  insist  that  the  question  of  the 
sufficiency  of  the  lookout  can  have  no  bearing  on  the  liabil- 
ity of  the  St.  John,  because  the  proof  shows  that  the  pilot 
and  his  assistants  in  the  pilot-house  did,  in  fact,  see  the  Pluto 
as  ffoon  as  it  was  possible  to  see  her  beyond  West  Point,  and 
sooner,  from  their  elevated  position,  than  a  lookout  on  the 
bows  could  have  seen  her,  nevertheless  claim  that  the  Pluto 
was  in  fault  in  not  having  had  a  sufficient  lookout.  In  the 
first  place,  the  pilot  of  the  Pluto  had  placed  a  man  at  the 
wheel,  and  was  himself  forward  on  the  lookout,  and  saw  the 
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St.  John  as  soon  as  she  came  aronnd  Magazine  Point.  He 
was  not  only  on  the  lookout,  but  was  looking  for  the  St. 
John  herself,  as  he  knew  that  she  was,  in  dne  conrse,  at  or  . 
near  that  Point.  I  think  the  Pinto  not  in  fault  in  that 
respect.  In  the  second  place,  I  am  not  satisfied  that  a  look- 
out on  the  bow  of  so  long  a  boat  as  the  St.  John  would  not 
have  been  so  far  forward  of  the  pilot-house  as  to  see  the  Pluto 
sooner  than  the  pilot  did,  nor  that,  when  he  saw  her,  he 
wotdd  not  have  more  accurately  judged  respecting  her  posi-* 
tion  and  saved  the  St.  John  from  the  collision. 

The  proofs  are  not  such  as  to  warrant  a  reversal  of  the 
decree  of  the  District  Court  charging  the  St.  John  with  the 
consequences  of  the  collision.  The  case  of  The  Johnaoriy  (9 
WaUaoe^  1^6,)  is  instructive  and  sustains  the  views  above 
expressed,  as  well  in  regard  to  the  duty  of  the  St.  John  to  go 
to  the  right  and  pass  on  the  port  side  of  the  Pluto,  as,  also,  to 
the  risk  she  assumed  in  blowing  her  whistles  as  an  invitation 
to  a  departure  from  the  usual  rule.  If  it  were  true  that  the 
navigation  of  the  river  is  so  difficult,  and  the  St.  John  so  long, 
that  she  cannot  govem  herself  by  those  principles  in  passing 
through  the  turns  in  the  river,  then  she  should  have  slowed 
much  earlier,  and  have  come  around  Magazine  Point  with 
such  moderation  that  she  could  pick  her  way  without  endan- 
gering other  vessels  which  are  themselves  without  fault ;  and 
no  desire  to  keep  up  her  speed  or  not  to  lose  time  in  making 
the  turns,  nor  any  mere  convenience  in  turning,  furnishes  any 
excuse  for  not  doing  so. 

In  regard  to  the  exceptions  to  the  report  of  the  Commis- 
sioner and  the  objection  to  the  allowance  of  an  amendment 
of  the  libel  in  respect  to  the  claim  for  damages,  I  have  exam- 
ined these  questions,  and,  without  extended  discussion,  it 
must  suffice  to  say :  (1.)  The  Court  undoubtedly  had  power  to 
allow  an  amendment,  in  its  discretion,  going  not  to  the  intro- 
duction of  a  new  cause  of  action,  but  only  to  the  removal  of 
a  formal  difficulty  in  the  way  of  a  just  award ;  (2.)  The  right 
of  a  carrier  to  maintain  an  action  for  damage  done  to  goods 
in  his  care,  and  for  the  safe  and  sound  delivery  of  which  he 
is  responsible,  cannot  be  questioned.    He  has  such  right  even 
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at  common  law,  on  strict  principles.  Here,  if  the  claimants 
deemed  themselves  entitled  to  insist  that  the  owners  not  yet 
satisfied  for  their  loss  should  be  made  parties,  they  shonld  have 
sought  snch  relief  earlier.  On  appeal,  no  snch  objection  will 
be  entertained.  Even  the  master  of  a  vessel  is  permitted,  in 
Admiralty,  to  proceed  for  a  collision ;  (3.)  The  other  objec- 
tions are,  I  think,  without  just  foundation,  except  the  one  to 
the  allowance  of  fifty  dollars  per  day  for  the  demurrage  or  los& 
of  the  nse  of  the  barge  for  the  residue  of  the  season.  It 
appears,  by  the  testimony  of  the  libellant,  that  he  actually 
hired  anotiier  barge,  for  the  residue  of  the  season,  for  one 
thousand  dollars ;  and  he  does  not  show  that  the  service  of 
that  barge  was  not  as  nseful  to  him  as  that  of  the  barge  which 
was  injured.  This  is  more  satisfactory  evidence  of  the  extent  of 
the  libellant's  loss  than  the  opinions  of  the  other  witnesses. 

I  am  not  ftdly  satisfied  with  the  allowance  of  twelve  hun- 
dred dollars  for  depreciation,  {The  Isdoc  Newton^  4  Blatchf^ 
G.  C.  H.y  21 ;)  but  I  cannot  say  that  the  proofs  do  not  justify 
the  report  of  the  Commissioner  in  that  respect. 

The  sum  of  five  hundred  dollars  must  be  deducted  from 
the  decree,  and,  as  to  the  residue,  it  should  be  affirmed,  with- 
out costs  of  appeal. 

Welcome  JR.  Be^  and  Cha/rles  Domhue^  for  the  libellant. 
Cha/rles  Jones^  for  the  claimants. 


The  Thames. 

A  yesBel  gave  bills  of  lading  for  cotton  in  Savannah,  making  it  deliTerablft 
to  order  in  New  York.  6.,  the  shipper  of  the  cotton,  drew  his  draft  at 
Savannah,  on  P.,  in  New  York,  to  the  order  of  B.,  "  Cashier/'  and  endorsed 
the  bills  of  lading  to  B.,  "  Cashier."  The  draft  was  discounted  for  G. 
by  11,  with  moneys  of  A.,  and  the  proceeds  were  applied  by  G.  to  pay 
for  the  cotton,  on  its  purchase  from  M.  The  draft  and  the  bills  of  lading,  so 
endorsed,  were  deUvered  by  G.  to  M.  They  were  sent  by  M.  to  B., "  Cashier," 
to  collect  the  draft,  for  the  credit  of  the  account  of  A.  with  the  bank  of  which 
B.  was  cashier.  The  bills  of  lading  were  intended  as  a  transfer  of  the  cotton 
to  B.,  as  security  for  the  payment  of  the  draft.  On  the  biU  of  lading  retained 
by  the  vessel  was  a  memorandum  that  the  cotton  was  for  P.  The  vessel,  on 
the  next  day  after  her  arrival  at  New  York,  delivered  the  cotton  to  P.,  with- 
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out  the  presentfttion  of  any  of  the  ontstandiDg  bills  of  lading.  The  draft  not 
being  paid,  B.  brongfat  this  suit,  in  Admiralty,  against  the  vessel,  in  hia  own 
name,  for  the  yalne  of  the  cotton :  Held,  that  the  vessel  was  liable  therefor  to 

B.»  in  this  suit 
If  the  veesel  might  have  been  justified  in  leaving  the  cotton  on  the  wharf,  nnder 

certain  special  provisions  in  the  bill  of  lading,  actnal  delivery  to  persons 

having  no  authority  to  receive  it  was  not  justified  by  delay  in  the  presentation 

of  the  bin  of  lading  by  the  holder  thereol 
Although  the  draft  was  made  payable  to  B., "  Cashier,"  in  order  that  he  might 

receive  payment  thereof  and  pay  over  the  proceeds,  he  could  proceed  in 

Admiralty  against  the  vessel  in  his  own  name. 

(Before  Woodrotf,  J.,  Southern  District  of  New  Tork,  April  28d,  1870.) 

WooDBUFF,  J.  This  case  has  been  ably  and  ingeniously 
argaed  on  the  appeal,  but  a  careful  examination  of  the  proofs 
leaves  no  doubt  upon  my  mind,  in  respect  to  the  material 
facts.  Gilbert  S.  Van  Pelt  purchased,  on  the  28th  of  Janu- 
ary, 1868,  in  Savannah,  Georgia,  one  hundred  and  eleven 
bales  of  cotton,  from  the  firm  of  Brady  &  Moses,  for  the  firm 
of  Bennett,  Van  Pelt  &  Co.,  of  New  York,  (in  which  firm 
Gilbert  S.  Van  Pelt  was  a  partner,)  and,  on  the  same  day, 
shipped  the  cotton  to  New  York,  by  the  steamship  Thames, 
receiving  bills  of  lading  therefor,  in  which  the  cotton  was 
expressly  made  deliverable  to  order.  On  the  same  day,  in 
order  to  procure  money  wherewith  to  pay  for  the  cotton,  and 
in  compliance  with  the  terms  and  conditions  of  the  purchase, 
he  drew  his  draft  on  his  firm  in  New  York,  for  eight  thou- 
sand three  hundred  dollars,  payable  fifteen  days  after  sight,  to 
the  order  of  '^  Billop  Seaman,  cashier,"  and  also  endorsed  upon 
the  bills  of  lading  of  the  cotton,  an  order,  directing  the  deliv- 
ery of  the  cotton  to  Billop  Seaman,  cashier,  and  delivered  the 
draft,  and  the  bills  of  lading,  to  the  said  Brady  &  Moses,  who 
held  moneys  of  the  Atlanta  National  Bank,  of  Atlanta,  Geor- 
gia, for  the  purpose  of  investment  in  bills  drawn  on  New 
York,  and  the  draft  was  discounted  for  the  account  of  that 
bank,  and  the  proceeds  were  applied  toward  the  payment  for 
the  cotton.  The  evidence  establishes,  that  the  bills  of  lading 
were  delivered,  and  were  intended,  as  a  transfer  of  the  cotton 
to  the  libellant,  Billop  Seaman,  as  security  for  the  payment 
of  the  draft,  at  its  maturity.  The  draft  and  the  bills  of  lading 
were  forwarded  to  the  libellant,  to  hold  and  collect,  for  the 
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credit  of  the  account  of  the  said  Atlanta  National  Bank  with 
the  Fourth  National  Bank  of  the  City  of  New  York,  of  which 
last-named  bank  the  said  Seaman  was  the  cashier.  The  Thames 
arrived,  with  the  cotton  on  board,  at  the  port  of  New  York, 
on  Sunday,  the  2d  day  of  February,  and,  on  the  next  day,  the 
cotton  was  delivered  to  Bennett,  Van  Pelt  &  Co.,  by  whom 
it  was  removed  and  sold  the  same  day.     On  the  ship's  bill  of 
lading  appears  a  memorandam,  which  does  not  appear  at  all 
on  the  other  bills  of  lading,  indicating  that  the  cotton  was 
"  for  Bennett,  Vsn  Pelt  &  Co.,"  although  the  body  of  that 
bill  declared,  as  did  the  other  bills,  that  the  steamship  under- 
took the  carriage,  and  to  deliver  in  New  York,  to  order.    By 
whomsoever  that  memorandum  was  made,  it  was  not  by  Brady 
&  Moses,  or  with  their  knowledge.    The  draft  bedame  due  on 
the  19th  of  February,  and  was  not  paid.    The  libellant  then 
sought  the  cotton,  and  learned  that  it  had  been  delivered 
to  Bennett,  Van  Pelt  &  Co.  on  the  morning  after  its  arrival. 
These  facts  are,  I  think,  established  by  a  clear  preponder- 
ance of  evidence,  and,  upon  them,  the  liability  of  the  ship  for 
the  cotton  is  quite  clear.    The  delay  of  the  libellant  in  pre- 
senting the  bills  of  lading  to  the  ship,  or  its  owners,  (whatever 
else,  in  respect  to  the  care,  keeping,  or  custody  of  the  cotton, 
certain  special  conditions  annexed  to  the  usual  terms  of  the 
bill  of  lading  would  have  permitted,)  did  not  justify  a  delivery 
of  the  cotton  to  Bennett,  Van  Pelt  &  Co.,  who  bad,  in  fact, 
no  bill  of  lading,  nor  any  authority  to  receive  the  cotton. 
Nor  was  such  delivery  caused  or  promoted,  in  any  degree,  by 
such  delay,  for  it  was  made  the  next  morning  after  the  ship^s 
arrival    If,  by  the  special  terms  of  the  bill  of  lading,  the  ship 
would  have  been  justified  in  storing  the  cotton,  or  even  in 
placing  it  upon  the  wharf,  at  the  risk  of  the  consignee,  when 
no  person  appeared  to  claim  it  having  the  order  of  the  shipper, 
even  then  there  was  no  justification  for  a  wrong  delivery,  to 
one  who  held  no  bill  of  lading.    By  issuing  bills  of  lading  for 
the  cotton,  as  deliverable  to  order,  the  ship  became  bound  not 
to  deliver  it  without  the  production  of  such  order ;  and  laches 
of  the  holder,  in  not  presenting  the  order,  however  it  might 
warrant  the  ship  in  divesting  itself  of  the  special  risks  as- 
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Bumed  as  carrier,  formed  no  warrant  for  a  delivery  of  the 
cotton  to  a  person  who  had  no  authority  to  receive  it.  Nor 
did  the  memorandum  on  the  ship's  bill  of  lading,  "  for  Ben- 
nett, Van  Pelt  &  Co.,"  constitute  any  warrant  for  such  deliv- 
ery. The  ship's  bill  of  lading  is  not  the  operative  instrument 
between  the  ship  and  the  consignee.  The  bills  of  lading 
signed  and  delivered  as  the  undertaking  of  the  ship,  on  which 
parties  dealing  therewith  "had  a  right  to  rely,  contained  no 
such  words.  Besides,  the  words  themselves  are  not  inconsist- 
ent with  the  actual  undertaking  embodied  in  the  instrument, 
namely,  to  deliver  to  order,  and  they  did  not  at  aU  justify  a 
delivery  without  order,  while  the  order  was  outstanding  in 
favor  of  another.  For  whosesoever  ultimate  benefit  the  ship- 
ment was  made,  the  ship  had  agreed  to  deliver  to  order,  and 
this  agreement  was  broken  instantly  on  arrival,  without  en- 

ordinary  diligence,  on  the  part  of  the  libellant,  to  intercept  it. 

The  objection  that  the  libel  was  improperly  filed  in  the 
name  of  Billop  Seaman  must,  also,  be  overruled.  The  draft 
was  made  payable  to  him,  and  the  bills  of  lading  were  endorsed 
to  him.  Notwithstanding  the  word  "  cashier "  was  annexed 
to  his  name,  he  could,  even  at  law,  I  think,  have  sued  upon 
and  collected  the  draft,  unless  something  more  appeared  than 
that  the  moneys  were  to  be  paid  over  to  the  Fourth  National 
Bank  to  the  credit  of  the  Atlanta  National  Bank.  There  is, 
no  doubt,  some  confusion,  in  the  cases  at  law,  upon  the  question 
whether  the  Fourth  National  Bank  could  have  maintained  an 
action  at  law  upon  the  draft.  But  here  it  is  plain,  that  the 
libellant,  described  as  cashier,  was  selected  by  the  parties,  and 
was  clothed  by  Gilbert  S.  Van  Pelt  with  the  legal  title  to  both 
the  bill  and  the  cotton.  Be  this  as  it  may,  the  case  of  Souse- 
man  V,  The  Schooner  North  Ca/rolma^  (15  Peters^  40,  49,)  and 
McKirday  v.  Morriahy  (21  How.^  848, 355,)  leave  no  doubt  that, 
in  Admiralty,  Seaman  can  sustain  the  suit  in  his  own  name. 

The  decree  must  be  aflSrmed,  with  costs. 

Benjamin  F.  Lee^  Jr,^  for  the  libellant. 
WiXUam  AUen  BuUer^  for  the  claimants. 
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Julia  Rich,  Administratrix,  &c. 

vs. 
Jonathan  Eicketts. 

A  plea  Betting  up  the  etatnte  of  limitatioiiB  of  the  State  of  New  York  is  a  good 
plea  in  bar  to  an  action  for  the  infringement  of  letters  patent,  brought  in  this 
Court. 

(Before  Hail,  J.,  Northern  District  of  New  York,  May  2d,  1870.) 

This  was  an  actioD  on  the  case,  for  the  infringement  of 
letters  patent.  The  defendant  pleaded  aotio  no7i  dcoremt  i/i\fra 
sex  cmnos.  The  plaintiff  demurred  to  this  plea,  and  the  defend- 
ant joined  in  demurrer. 

Alexa7ider  ff.  AyerSy  for  the  plaintiff. 
John  M.  Carrolly  for  the  defendant. 

Hall,  J.  The  plea  is  based  upon  the  statute  of  limita- 
tions of  the  State  of  New  York ;  and  it  is  not  denied  that  the 
plea  sets  up  a  good  defence,  if  this  statute  of  New  York  is  ap- 
plicable to  the  case. 

No  limitation  has  been  prescribed  by  Congress,  in  cases  of 
this  character,  unless  the  State  statute  has  been  made  applica- 
ble by  the  31st  section  of  the  Judiciary  Act  of  September 
24th,  1789,  (1  U.  S.  Stat,  at  Large,  92,)  which  provides,  that 
the  laws  of  the  several  States,  except  where  the  Constitution) 
treaties,  or  statutes  of  the  United  States  shall  otherwise  require 
or  provide,  shall  be  regarded  as  rules  of  decision  in  trials  at 
common  law,  in  the  Courts  of  the  United  States,  in  cases  where 
they  apply. 

The  cases  of  Parker  v.  Hawk,  (2  Fisher^ %  Pat.  CaseSy  58,) 
and  Parker  v.  HaU,  {Id.,  62,  note^  are  in  point  in  favor  of  the 
sufficiency  of  the  plea.  In  the  first  of  these  cases.  Judge 
Leavitt  delivered  a  carefully  prepared  and  well  reasoned 
opinion.  In  the  lauer,  Judge  McLean,  sitting  with  Judge 
Leavitt,  ruled  the  points  in  accordance  with  the  decision  of 
Judge  Leavitt  in  the  previous  ease. 
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In  Parker  v.  HaUock^  (2  Fiaher^a  Patent  Cases^  543,)  it  is 
said,  that  Mr.  Justice  Grier,  in  a  similar  case  of  infringemeDt, 
held  that,  as  no  Act  of  Congress  had  been  passed  to  meet  the 
-case,  and  the  law  of  Pennsylvania  did  not  apply  to  it,  there 
was  no  statute  limiting  the  time  in  which  a  suit  might  be 
brought  for  an  infringement  of  a  patent  right ;  but  the  state- 
ment of  the  decision  is  not  accompanied  by  any  opinion  of  the 
Judge,  or  any  statement  of  the  language  or  provisions  of  the 
Pennsylvania  statute,  or  of  the  grounds  or  arguments  upon 
which  the  decision  was  based.  In  CcUma  v.  Peebles^  (2  Fisher y 
641,)  Judge  Swayne  is  reported  to  have  followed  the  decision 
of  Mr.  Justice  Grier,  in  opposition  to  the  decisions  of  Mr.  Jus- 
tice McLean  and  Judge  Leavitt ;  but  no  written  opinion  was 
given  by  him,  and  the  grounds  of  the  decision  are  not  stated 
by  the  reporter. 

Those  cases  are  the  only  ones  in  which  this  question  has 
been  expressly  and  directly  decided,  which  have  been  brought 
to  the  attention  of  this  Court,  and  unless  the  decision  of  Mr. 
Justice  Grier  was  based  upon  some  difference  between  the 
language  of  the  Pennsylvania  statute  and  that  of  the  statute 
of  this  State,  these  cases,  standing  alone,  are  so  directly  in 
conflict,  and  so  nearly  equal  in  authority,  that  this  case  may 
be  considered  as  one  to  be  determined  without  regard  to  such 
decisions. 

It  can  hardly  be  necessary  to  restate  the  arguments  pre- 
sented by  Judge  Leavitt  in  Parker  v.  Han/ok^  {uM  mpra^  or 
to  refer  to  any  additional  authorities,  other  than  the  case  of 
LefflngweU  v.  Wa/rren^  (2  Blacky  599.)  That  case,  and  the 
case  of  McGlvmy  v.  SUlimany  (3  PeterSy  270,)  cited  by  Judge 
Leavitt,  are  more  authoritative  upon  the  question  in  contro- 
versy than  any  other  decisions  of  the  Supreme  Court  to  which 
my  attention  has  been  directed ;  and  these,  and  numerous  other 
cases  in  which  the  statutes  of  limitations  of  the  respective 
States,  as  well  as  other  State  statutes,  have  been  held  to  fur- 
nish the  rule  of  decision  in  the  Courts  of  the  United  States, 
iseem  to  require  that  the  demurrer  in  this  case  should  be  over- 
ruled. 
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The  Shaw  &  Wiiioox  Company,  of  Bridgeport,  CoNNBonour 

ft 

George  W.  Lovejoy.    In  Equity. 

Hie  daim  of  the  letters  patent  reissued  to  The  Shaw  A  Wilcox  Company,  of 
Bridgeport^  Connecticnt,  June  16th,  1869,  for  an  "  improved  apparatus  for  re- 
coYering  gold  and  silver  from  waste  solutions,"  namely  :  "  An  apparatus  for 
recovering  gold,  sUver,  Ac,  firom  waste  solutions,  hy  means  of  suitable  pre- 
cipitating ingredients,  substantially  as  herein  specified,"  is  not  a  valid  clum. 

It  is,  in  effect,  a  claim  to  the  use  of  the  proper  chemicals  to  precipitate  the  metal 
from  the  liqind  waste  solution,  by  putting  such  chemicals  Into  any  proper  ves- 
sel containing  the  solution. 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  May  Sth,  1870.) 

^^  ^^  • 

Blatchford,  J.  Thi8  is  a  snit  in  eqnitj,  founded  on  reis- 
sued letters  patent  granted  to  the  plaintiffs,  June  15th,  1869, 
for  an  "improved  apparatus  for  recovering  gold  and  silver 
from  waste  solutions."  The  original  patent  was  granted  to 
Jehyleman  Shaw,  as  inventor,  July  8th,  1862,  and  was  reissued 
to  him  April  5th,  1864,  and  the  plaintiffs,  as  his  assignees, 
obtained  the  reissue  of  1869.* 

The  specification  toys  :  "  The  object  of  this  invention  is  to 
provide  means  for  recovering  from  the  waste  metallic  solutions 
used  by  photographers  and  others,  the  gold,  silver  or  other 
valuable  metal  contained  therein,  after  the  solution  has  been 
used  and  spent.  The  invention  consists  in  providing  a  vessel, 
into  which  the  discharged  waste  can  be  poured  or  conducted, 
and  in  which  chemicals  are  placed  to  precipitate  the  gold, 
silver,  or  other  metal  in  the  waste,  so  that  the  latter  will  be 
separate4  from  the  metal.  A,  in  the  drawing,  represents  a 
vessel  made  of  metal,  or  other  suitable  material,  of  suitable 
form  and  size.  In  it  may  be  suspended  a  bag,  C,  which  con- 
tains protosulphate  of  iron  or  other  ingredients,  for  precipitat* 
ing  the  gold,  silver,  &c.,  contained  in  the  solution.    Such  in- 
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gredients  maj^  however,  be  placed  in  a  loose  state  in  the  ves- 
sel A,  and  will  have  the  same  effect,  or,  in  their  place,  sheet 
zinc  or  copper,  or  other  material,  may  be  used.  The  opera- 
tion wi]l  be  simple.  The  waste  solution  is  conducted  or  pour- 
ed into  the  vessel  A,  and  is  therein  separated  from  its  metallic 
ingredients.  When  the  same  have  settled,  the  liquid  can  be 
drawn  off  through  a  suitable  pipe,  E,  arranged  on  any  suitable 
part  of  the  vessel  A ;  or  it  may  be  allowed  to  flow  over  the 
top  edge  of  the  vessel.  On  the  pipe  £,  may  be  arranged  a  box, 
D,  containing  a  sponge,  or  suitable  filtering  device,  for  arrest- 
ing any  particles  of  metal  that  may  have  been  carried  along 
in  the  liquid ;  but  such  filtering  apparatus  can  be  dispei^fbed 
with  for  the  majority  of  solutions.  A  vertical  partition,  B, 
may  be  arranged  in  the  vessel  A,  to  cause  a  double  passage  of 
the  liquid,  and  to  prevent  a  current  from  being  formed  while 
it  passes  off  through  the  pipe  E,  or  its  equivalent.  The  par- 
tition may,  however,  also  be  dispensed  with.  The  same  ap- 
paratus may  be  used  for  recovering  gold,  silver,  and  other 
metals  from  the  washings  of  photographs,  and  for  other  equiv- 
alent purposes."  The  claim  is  as  follows :  ^^  An  apparatus 
for  recovering  gold,  silver,  &c,  from  waste  Bolutions,  by  means 
of  suitable  precipitating  ingredients,  substantially  as  herein 
specified." 

It  is  impossible  to  sustain  this  patent  as  a  valid  patent,  on 
the  daim  it  makes,  whether  snch  claim  be  regarded  as  a  claim 
to  a  process  or  a  daim  to  an  apparatus.  "Whether  it  claima 
the  recovering  of  gold,  silver,  &c.,  from  waste  solutions,  by 
means  of  suitable  precipitating  ingredients,  used  in  a  proper 
apparatus,  substantially  as  specified,  or  whether  it  claims  a 
proper  apparatus  for  recovering  gold,  silver,  &c.,  from  waste 
solutions,  by  means  of  suitable  precipitating  ingredients,  sub- 
stantially as  specified,  it  is  equally  open  to  objection.  The 
specification  states,  that  the  object  of  the  invention  is  to  pro- 
vide means  for  recovering  from  waste  metallic  solutions  the 
valuable  metal  contained  therein,  after  the  solution  has  been 
used  and  spent.  The  result,  that  is,  the  recovering  of  such 
valuable  metal,  cannot  be  claimed.    The  means  alone  can  be 
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claimed.  In  the  meanB,  or  the  providing  of  the  means,  or  the 
use  of  the  means,  to*  effect  such  result,  the  invention  consists. 
Those  means  are  stated  hj  the  specification  to  be,  a  vessel,  to 
hold  the  waste  solution,  in  which  vessel  chemicals  may  be 
placed,  to  precipitate  the  valuable  metal  and  separate  it  from 
the  waste.  The  specification  states,  that  the  vessel  may  be  of 
any  suitable  material  and  of  any  suitable  form  and  size ;  that 
in  it  may  be  suspended  a  bag  containing  any  ingredient 
that  will  precipitate  the  metal,  or  such  ingredient  may  be 
placed  in  the  vessel  in  a  loose  state;  that,  after  the  precipita- 
tion takes  place,  the  liquid  may  be  drawn  off  through  a  suit- 
able pipe  arranged  on  any  suitable  part  of  the  vessel,  or  it  may 
be  allowed  to  fill  the  vessel  and  run  away  over  the  top ;  that  a 
filtering  device  may  be  used  with  the  pipe,  but  can  be  dis- 
pensed with  for  the  majority  of  solutions ;  and  that  the  vessel 
may  have  a  partition  in  it  or  may  not.  The  sum  and  sub- 
stance of  all  this  is,  that  the  result  is  the  thing  claimed  to  be 
patented.  The  apparatus  is  nothing  but  a  vessel  to  hold  the 
liquid,  and  the  process  consists  only  in  putting  into  the  liquid 
in  the  vessel  the  proper  chemicals  to  effect  the  precipitation  of 
the  valuable  metal.  That  a  suitable  vessel  of  a  suitable  form 
and  size  must  be  used  to  contain  a  liquid,  if  the  liquid  is  to  be 
utilized,  is  no  new  idea.  To  discover  that  a  suitable  precipi- 
tating ingredient  will  precipitate  what  it  is  capable  of  precipi- 
tating, is  no  invention.  The  claim  is  altogether  vague  and 
general.  It  is  open  to  the  objections  stated  in  the  case  of 
O^JS&iUy  V.  Morse  J  (15  Hiyward^  62, 119,)  against  the  eighth 
claim  of  Morse's  telegraph  patent.  It  is,  in  effect,  a  claim  to 
the  use  of  the  proper  chemicals  to  precipitate  the  metal  from 
the  liquid  waste  solution,  by  putting  such  chemicals  into  any 
proper  vessel  containing  the  solution.  The  claim,  in  its  present 
'shape,  cannot  be  sustained,  and  the  bill  must,  therefore,  be 
dismissed,  with  costs. 

Thomas  M.   WyaUy  for  the  plaintiffs. 

Ezehiel  Y.  Bell^  for  the  defendant. 
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Charles  Bkiohe  and  Henry  Keichb 

■ 

Henry  A.  Smythe. 

Under  the  Act  of  May  16th,  1866,  (U  U.  8.  Siai.  at  Large,  48,)  impoeing  a  duty 
of  20  per  cent,  ad  valorem  on  all  "  live  animals  "  imported  from  foreign  conn- 
tries,  singing  birds  are  subject  to  such  duty. 

This  conclusion  is  not  affected  by  the  fact  that,  in  §  23  of  the  previous  Act  of 
March  2d,  1861,  (12  U,  8.  Stat,  at  Latfe,  193,)  <*  animals,  living,  of  all  kinds,'' 
and,  also,  "  birds,  singing,"  were  exempted  from  duty. 

The  fact,  that  singing  birds  were  specially  mentioned  in  the  previoos  Act  of 
1861,  does  not  warrant  the  inference  that  they  are  not  Included  in  the  general 
term,  "  live  animals,"  in  the  Act  of  1866. 

(Before  Woodsuff,  J.,  Southern  District  of  New  York,  May  9th,  1870.) 

Woodruff,  J.  This  action  is  brought  to  recover  moneys 
paid,  under  protest,  for  duties  exacted  by  the  defendant,  as 
Collector  of  the  port  of  New  York,  upon  singing  birds,  im- 
ported by  the  plainti&.  By  a  special  Act  of  Oongress,  passed 
May  16th,  1866,  (14  U.  S.  Stat,  at  Large,  48,)  entitled  «  An 
Act  imposing  a  duty  on  live  animals,^'  it  is  enacted,  that 
'^  there  shall  be  levied,  collected,  and  paid,  on  all  horses, 
mules,  cattle,  sheep,  hogs,  and  other  live  animals,  imported 
from  foreign  countries,  a  duty  of  twenty  j?^/'  cerUv/m,  ad  vato- 
remP    Under  this  Act,  the  duty  in  question  was  imposed. 

It  is  conceded,  that  the  terms  of  the  Act  are  so  compre- 
hensive as,  in  their  proper  meaning,  to  include  birds ;  but  it 
is  claimed  that  the  words  ^^  live  animals,"  as  in  fact  used  in 
the  Act,  were  not  intended  to  include  them. 

While  it  is  argued  that  the  terms  employed  in  Acts 
imposing  a  duty  upon  imported  goods  and  property  are  to  be 
construed  in  the  sense  in  which  such  terms  are  ordinarily  used 
in  trade  and  commerce,  rather  than  in  their  strict  scientific 
meaning,  no  proof  is  offered,  or  claimed  to  exist,  that  the  term 
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^4ive  animale"  has  any  technical  or  commercial  sense  or 
meaning,  restricting  its  natural  and  ordinary  signification. 

The  only  fact  to  which  my  attention  is  called,  which  the 
counsel  for  the  defendant  supposes  requires  a  discrimination 
between  "live  animals"  and  "birds"  is  this:  By  the  23d 
section  of  the  tariff  Act  of  March  2d,  1861,  (12  U.  S.  Stat,  at 
Large^  193,)  it  is  enacted,  that  "  the  importation  of  the  arti- 
cles hereinafter  mentioned,  and  embraced  in  this  section,  shall 
be  exempt  from  duty,  that  is  to  say,  ambergris,  annatto,  ani- 
mal carbon,  animals,  living,  of  all  kinds,  antimony,"  &c.,  &c., 
"  bells,  berries,  birds,  singing  or  other,  and  land  and  water 
fowls,  bismuth,"  &c.,  &c.,  through  an  extended  list.  It  is, 
therefore,  urged,  that,  inasmuch  as  Congress,  in  this  Act  of 
1861,  named  "  animals,  living,  of  all  kinds,"  and,  in  the  same 
section,  also  mentioned  singing  birds,  it  must  be  concluded 
that  it  was  the  intention  to  recognize  a  restricted  meaning  of 
the  word  "  animals,"  not  including  birds,  and  to  introduce 
and  sanction  such  restricted  meaning  as  a  definition  of  the 
terms  "  living  animals,"  and  "  live  animals,"  when  used  in 
the  laws  regulating  duties  on  imports ;  and  that,  hence,  when 
Congress,  in  1866,  imposed  a  duty  of  twenty  j?^  cevkt.  upon 
all  live  animals,  and  did  not  also  mention  birds,  it  should  be 

held  that  it  was  intended  that  the  latter  are  still  to  be  exempt 
from  duty. 

Unfortunately  for  the  plaintiffs,  the  various  Acts  of  Con- 
gress imposing  duties  upon  imports  are  too  full  of  examples 
of  tautol(^  and  repetition  to  warrant  such  an  inference. 
They  show  very  great,  and  often  quite  needless,  particularity 
in  enumeration,  accompanied  by  general  terms  plainly  in- 
cluding the  same  things  also  mentioned  in  d^taU.  The 
special  Act  of  May  16th,  1866,  imposing  this  duty  of  twenty 
per  oefU.j  is  an  example.  It  says :  "  all  horses,  mules,  cattle, 
sheep,  hogs,  and  other  live  animals,  imported,"  &c.  In  this 
partial  enumeration.  Congress  did  not  intend  to  sanction  the 
idea  that  horses,  mules,  cattle,  &c.,  are  not,  in  a  legislative 
sense,  live  animals ;  nor  to  say,  that  if,  hereafter,  an  Act  were 
to  be  passed  admitting  "all  live  animals"  free  of  duty,  it 
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mufit,  by  reason  of  this  partial  enumeration,  be  held  that 
horses,  mules,  cattle,  sheep,  and  hogs  had  been  withdrawn 
from  the  general  meaning  of  the  term  ^^  live  animals,"  and, 
therefore,  remained  still  subject  to  dntj. 

Very  striking  examples  of  this  species  of  repetition  are 
found  in  the  Act  of  March  2d,  1861,  before  referred  to,  which 
contains  the  words,  ^'animals,  living,  of  all  kinds,"  and,  also, 
**  birds,  singing  or  other,"  which  the  plaintiffs  claim  have 
created  a  distinction.    Thus,  in  section  22  of  that  Act,  thirty 
jMT  cent,  duty  is  imposed  upon  the  articles  therein  mentioned, 
among  which  are  '^  articles  worn  by  men,  women,  or  children, 
of  whatever  material  composed,  made  up,  or  made  wholly  or 
in  part  by  hand,  not  otherwise  provided  for ; "   and  yet,  not- 
withstanding these  comprehensive  terms,  there  follow,  in  the 
same  section,  numerous  particulars,  clearly  already  embraced 
in  the  above  language,  or  in  other  terms  found  in  the  same 
section,  namely,   bracelets,  braids,  chains,  curls  or  ringlets, 
braces,  suspenders,  caps,  hats,  muffs,  and  tippets  of  fur,  caps, 
gloves,  leggins,  mits,  socks,  stockings,  wove  shirts  and  draw- 
ers, and  all  similar  articles  made  on  frames,  of  whatever  ma- 
terial composed,  clothing,  ready  made,  and  wearing  apparel 
of  every  description,  of  whatever  material  composed,  except 
wool,  made  up  or  manufactured  wholly  or  in  part  by  the 
tailor,  seamstress,  or  manufacturer,  hats  and  bonnets  for  men, 
women,  and  children.    Other  similar  repetitions,  resorted  to 
without  much  attention  to  general  terms  before  employed, 
may  also  be  found  in  that  Act.    It  could  not  for  a  moment  be 
claimed,  that  an  Act  admitting  all  ^^  clothing  ready  made, 
and  wearing  apparel "  free  of  duty,  did  not  operate  to  relieve 
caps,  hats,  shirts,  and  drawers,  and  most  or  all  of  the  above 
particulars.    Like  repetitions  are  found  in  section  thirteen, 
and  other  sections,  of  the  Act  of  July  14th,  1862,  (12  U.  S. 
Stat,  at  La/rg6j  555,)  and  in  schedule  0,  and  other  schedules, 
in  the  Act  of  July  30th,  1846,  (9  Id.,  44.)    Indeed,  more  or 
less  of  thid  species  of  repetition  will  be  found  in  most  of  the 
Acts  imposing  duties  on  imports,  from  the  earliest  legislation 
on  the  subject. 
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While,  therefore,  I  agree  that,  where  the  wordfl  of  the  Act 
have  a  uniform  restricted  or  technical  meaning  in  the  arts,  or 
in  trade  and  commerce,  which  may  be  referred  to  as  a  meana 
of  determining  the  senee  in  which  snch  words  are  nsed  in 
Acts  forming  a  part  of  the  regulations  of  onr  trade,  and  that, 
where  the  terms  are  of  doubtful  signification,  such  a  circum- 
stance as  is  here  relied  upon  by  the  plaintiffs  might  indicate 
that  Congress  recognized  a  distinction,  or  assumed  that  one 
did  not  include  the  other,  there  is  here  no  warrant  for  such  a 
construction  of  the  Act  as  will  entitle  the  plaintiffs  to  recover. 
The  term  ^^all  live  animals  "  is  clear,  comprehensive,  and  ex- 
plicit. The  addition  of  the  designation  of  birds,  in  a  single 
instance,  in  a  former  Act,  is  a  casual  circumstance,  of  too 
slight  significance  to  warrant  the  Court  in  a  practical  inter- 
polation, in  the  later  special  statute,  of  an  exception  to  its 
plain  import.  And  this  is  especially  and  conclusively  for- 
bidden when,  on  recurrence  to  the  same  previous  Act,  and  to 
many  others  on  the  same  general  subject,  we  find  similar  repe- 
titions pervading  them  all,  through  a  long  course  of  years, 
where,  obviously,  there  was  nd  intent  to  introduce  new  defi- 
nitions, or,  by  merely  giving  some  particulars,  to  restrict  the 
meaning  of  general  terms. 

Judgment  must  be  entered  for  the  defendant,  with  costs. 

Benjomiin  Z.  Ludmgton^  for  the  plaintiffs. 

William  Stardey^  {Assistant  District  Attorney^)  for  the 
defendant. 


The  Bibdib. 

Services  rendered  by  a  steam  tag,  owned  by  a  corporation  engaged  in  the 
wrecking  business,  in  rescniog  a  vessel  in  distress,  held  to  be  a  salvage  serv- 
ice in  respect  to, the  interest  of  the  corporation,  and  salvage  compensatioQ 
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awarded  to  the  corporation,  in  that  respect,  in  a  suit  brought  by  it  alone 
against  the  veseeli  in  Admiralty. 

The  District  Court  having  awarded  $240,  this  Court  awarded  $1200. 

Wliile  a  share  in  the  property  saved  is  awarded  in  a  case  of  this  kind,  being  a 
compensation  larger  than  for  mere  labor  and  service,  the  amonnt  awarded  is 
to  be  adjusted  in  conformity  rather  with  the  claims  of  an  owner  of  property 
pnt  at  risk,  than  with  the  claims  of  salvors  claiming  for  the  exhibition  of  per- 
sonal courage  and  heroism. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  May  9th,  1870.) 

"WooDETjFF,  J.  I  presume  the  amount  awarded  by  the 
District  Court  to  the  libellants  in  this  case  for  the  services  of 
their  steam  tug  Belief,  in  getting  off  the  brig  when  grounded 
on  the  shore  off  Long  Island,  and  bringing  her  to  New  York, 
was  largely  influenced  by  the  decisions  of  the  Circuit  and  Dis- 
trict Courts  for  this  District  in  the  case  of  The  Morning  StaVy 
(6  Blaichf.,  C.  C.  i?.,  154,)  in  which  Judge  Betts  held  that 
salvage  ought  not  to  be  awarded  to  a  corporation.  The  decree 
in  that  case,  allowing  what  was  deemed  a  reasonable  compen- 
sation for  the  time  and  labor  and  use  of  the  libellaAts'  vessel, 
was  afSrmed  in  this  Court,  Mr.  Justice  Nelson  expressing  an 
inclination,  at  least,  to.  concur  in  the  opinion  of  the  District 
Judge.  If  the  authority  of  that  case  were  now  unaffected  by 
other  decisions,  I  should  be  disposed  to  defer  thereto,  notwith- 
standing my  own  opinion  that  it  ought  not  to  prevail.  It  ia 
clear,  and  was  so  before  that  decision,  that,  where  salvage  service 
was  effectually  rendered  by  a  vessel  to  another  vessel  in  dis- 
tress, it  was  not  the  services  of  the  master  and  crew  alone  of 
the  saving  vessel  that  were  considered  in  determining  the 
amount  of  salvage,  or  in  making  distribution  thereof.  The 
danger  encountered  by/  the  saving  vessel  herself,  her  deten- 
tion or  deviation  to  render  aid,  the  risk  she  encountered,  and 
her  important  contribution  in  making  the  personal  service  and 
danger  incurred  by  her  master  and  crew  effective,  were  and 
are  properly  to  be  taken  into  account,  and  an  allowance  there- 
for made  to  her  owners.  If  this  be  so,  then  the  circumstance 
that  her  owner  is  a  corporation  appears  to  me  to  be  wholly  im- 
material. 
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Bat  the  question  seems  to  be  put  at  rest  by  the  decision  of 
the  Supreme  Court  in  the  case  of  The  Camanohe^  (8  Wallace^ 
448,)  in  which  the  decree  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  California,  awarding  compensation  as 
'  salvage,  was  affirmed.  In  delivering  the  opinion  of  the  Court, 
Mr.  Justice  Clifford  discusses  the  question  at  great  length,  and 
shows  that  neither  reason  nor  authoritj  requires  that,  for  salv- 
age service,  corporations  should  be  denied  salvage  compensa- 
tion. Authorities  in  England  and  in  this  country  are  largely 
collected,  and  the  affirmance  of  the  decree  is  stated,  without 
an  intimation  that  any  member  of  the  Supreme  Court  dis* 
sented. 

The  only  questions,  therefore,  which  I  r^ard  as  open,  are, 
whether  the  circumstances  in  which  the  service  was  rendered 
in  this  case  entitled  the  rescuers  of  the  brig  to  salvage,  and 
whether  a  reasonable  amount  was  awarded. 

Upon  the  first  question  there  is  no  room  for  hesitation.  The 
brig  had  been  carried  ashore  by  ice,  and  lay  helpless,  exposed 
to  a  heavy  wind,  at  a  time  when,  by  the  intensity  of  the  cold, 
her  crew  had  been  compelled  to  leave  her  and  go  ashore  to 
save  their  ovm  lives.  Her  master  had  gone  to  the  city  for 
assistance.  Although  there  was  at  the  time  no  violent  storm, 
she  was  not  protected  from  the  consequences  of  a  gale,  which 
was  liable  to  occur  at  that  season  of  the  year— early  in  March 
—and,  though  not  in  immediate  peril  of  destruction,  her  need 
of  very  early  assistance  was  most  obvious.  The  libellants  hav- 
ing, through  their  own  peculiar  facilities  and  arrangements, 
obtained  very  early  information  that  a  vessel  was  ashore, 
despatched  their  superintendent  in  a  steam  tug,  hired  by  his 
direction,  and  he  reached  the  brig  before  her  crew  had  left, 
and  made  an  effort  to  haul  her  off,  but  found  that  tug  inade- 
quate, whereupon  he  went  fifteen  miles,  to  the  place  where 
their  own  powerful  tug  was  lying,  took  her  to  the  brig,  arriv- 
ing at  about  eight  or  nine  o'clock  at  night,  found  that  the  crew 
had  then  left,  and,  by  the  combined  power  of  the  two  tugs,  the 
brig  was  drawn  off  shore  and  brought  to«Jersey  City  in  safety 
and  uninjured.    Ko  great  difficulty  and  no  great  danger  to 
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life  or  property  were  encountered^  thongh  the  witnesses  state 
that,  on  the  return,  much  ice  impeded  their  progress,  and  it 
was  necessary  that  the  libellants'  powerfol  tug  should  lead  the 
way,  breaking  the  ice  in  her  path,  at  some  risk  of  injury  to 
herself.  The  value  of  the  libellants'  tag,  with  her  equipment, 
is  stated  to  be  $80,000.  The  value  of  the  brig  and  cargo  saved 
was  admitted  to  be  $19,000.  The  District  Court  allowed  the 
hire  of  the  steamboat  employed  l^  the  libellants,  namely,  $12 
per  hour,  for  the  24  hours  she  was  engaged,  ($288,)  and  aUowed 
to  the  libellants  $15  per  hour  for  16  hoiurs,  the  period  of  the 
actual  service  of  their  tug,  the  Relief,  ($240,)  in  all  amounting 
to  $528  to  the  two.  I  cannot  doubt  that  these  amounts  were 
fixed  as  mere  compensation  for  an  ordinary  service,  since,  as 
to  the  one  boat,  the  allowance  was  at  the  precise  eum  at  which 
she  was  hired  by  the  libellants,  and,  as  to  the  other,  it  was 
proved  that,  for  ordinary  wrecking,  they  would  let  their  boat 
to  a  third  party  for  a  fixed  compensation  of  $15  per  hour. 

Although  the  amount  to  be  allowed  as  salvage  depends 
upon  many  circumstances,  it  is  not  to  be  reduced  to  actual 
cost,  or  to  the  just  sum  at  which  the  owners  would  permit 
their  boat  to  be  used,  even  in  the  same  service,  where  they  have 
a  guaranty  that  so  much  at  least  will  be  certainly  paid.  Here, 
the  libellants  not  only  took  the  risk  of  injnry  to  their  boat,  but 
encountered  the  service  in  a  day  and  a  night  of  extreme  cold, 
and  at  the  hazard  of  receiving  neither  reimbursement  of  ex- 
pense, nor  compensation  for  service  or  injury,  if  unsuccessful, 
or  if  any  other  vessel  was  earlier  on  the  spot,  prepared  to  ren- 
der the  needed  assistance. 

The  conduct  of  the  libellants  in  concealing  the  fact  that 
they  had  received  intelligence  that  a  vessel  was  ashore  on 
Long  Island,  was  insisted  upon  as  reprehensible,  and  as  a  rea- 
son for  withholding  a  more  liberal  compensation.  It  is  quite 
true  that  the  agent  of  the  libellants  did  not  disclose  the  fact, 
and  that  his  motive  was  to  secure  to  the  libellants  the  first 
chanee  of  rendering  aid,  and  so  of  securing  compensation,  and 
that,  on  his  passage  te  the  brig,  he  expressed  his  eagerness  to 
get  there  before  a  rival  oompany  should  do  so.    There  was,  at 
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that  time^  in  this  city,  another  wrecking  company,  and  he  nn* 
qaefitionably  acted  under  some  apprehenaion  that,  if  he  pnb- 
lished  the  intelligence,  that  company  might  endeavor  to  reach 
the  place  before  him.  The  lives  of  penonB  on  board  of  a 
wreck,  and  the  property  which  is  in  danger  of  destruction,  are 
not  to  be  trifled  with,  and  the  peril  needlessly  protracted,  for 
the  private  gain  of  others  desiring  to  profit  even  by  eflfbrts  for 
tiieir  deliverance ;  and  yet  it  is  going  far  to  say,  that  persons 
who,  in  their  desire  to  render  the  earliest  possible  assistance  to 
vessels  which  may  come  to  peril  along  the  coast,  establish  lines 
of  communication  and  create  facilities  for  gaining  the  earliest 
possible  intelligence,  and  are  ready  and  willing  instantly  to  act 
thereon  in  giving  the  necessary  aid,  are  bound  to  publish  that 
intelligence,  when  received,  in  order  to  enable  a  less  active  and 
less  efficient  rival  in  the  business  to  avail  himself  of  their 
superior  means  of  knowledge,  and,  perchance,  to  deprive  them 
of  the  fruits  of  their  activity  and  vigilance.  Competition  in 
the  very  matter  of  obtaining  such  information  from  points 
along  the  coast,  is  of  great  value  to  the  commercial  commun- 
ity, as  well  as  to  the  persons  whose  lives  may  be  in*  danger, 
and  we  should  be  careful  lest,  by  pronouncing  such  informa- 
tion common  property,  and  by  requiring  its  instant  publica- 
tion, we  should  take  away  the  motive  to  its  acquisition,  and, 
as  a  result,  by  the  discontinuance  of  such  special  means  of 
early  knowledge,  protract  the  peril  to  life  and  property  when- 
in  danger.  In  the  present  case,  the  other  wrecking  company 
had  no  steam  tug  in  port,  and  the  activity  of  the  libellants  did, 
in  fact,  bring  deliverance  to  the  brig  sooner  than,  without  their 
instrumentality,  it  could  have  been  rendered. 

I  think  the  libellants  entitled  to  a  larger  compensation. 
But  their  service  was  attended  with  little  actual  danger,  and 
their  hazard  was  chiefly  the  risk  that  their  assistance  might  be 
declined,  or  that  some  other  casual  steam-tug  would  first  reach 
the  brig  and  relieve  her.  On  that  ground,  the  compensation, 
although  awarded  as  salvage,  should  be  moderate,  and  yet 
sufficient  to  encourage  the  business  to  which  the  libellants  have 
devoted  their  capital,  and  in  which  they  are  shown  to  have 
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employed  facilitiee  and  ekill  of  great  valae  for  emei^ncies  to 
which  all  veseels  on  the  coast  are  at  times  exposed. 

It  is  not  unimportant  to  add,  that,  in  fixing  this  reasonable 
allowance,  it  is  proper,  also,  to  recnr  to  the  gronnd  and  foun- 
dation upon  which  the  allowance  of  extraordinary  eompensa-^ 
tion  has  always  been  made  to  salvors,  and  the  chief  motive  to 
that  allowance,  namely,  the  personal  risk  and  hazard  of  life,  vol-^ 
unteered  for  the  relief  of  the  distressed  and  the  preservation  of 
property  in  peril,  and  the  policy  of  encouraging  parties  to  in-> 
cur  such  hazard,  to  the  end  thst  relief  may  be  prompt  and 
efficient.  Assisted  by  all  the  aids  and  appliances  whidi  capi- 
tal and  skill  can  supply,  tbere  is  still  room  for  the  exhibition 
of  personal  courage  and  daring,  which,  in  the  distribution  of 
salvage  money,  are  largely  considered  and  liberally  compen- 
sated ;  and,  therefore,  although  the  owners  6f  property  em- 
ployed and  put  at  hazard  in  the  service  are  permitted  to  be 
sharers  in  the  salvage,  and  are  esteemed  meritorious  contriba- 
tors  to  the  saving,  they  lack  this  prime  element  in  the  motive 
to  the  allowance — ^the  heroism,  courage,  and  daring  which  are 
promoted  by  allowances  to  the  living  actors,  in  the  endeavor 
to  save  life  and  property.  iN'othing  in  the  decision  of  the 
Supreme  Court,  in  the  case  before  referred  to,  forbids  the 
proper  recognition  of  this  distinction.  The  libellants,  so  far 
as  is  disclosed  by  the  evidence,  have  hazarded  property,  and 
property  only.  Their  great  efficiency  and  usefulness  are  to  be 
recognized  and  encouraged,  but  their  share  in  the  property 
saved  is  to  be  measured  by  a  just  estimate  of  the  nature  of  their 
risk,  and  not  necessarily  by  the  standard  which  might  govern 
an  award  to  individuals  who  had  voluntarily  encountered  the 
greater  hazard  of  their  own  lives  in  the  service.  While,  there- 
fore, a  compensation  larger  than  is  ordinarily  due  for  labor  and 
service  is  to  be  made,  and  they  are  to  be  adjudged  to  share  in 
the  property  saved,  the  amount  is  to  be  adjusted  in  conformity 
rather  with  the  claims  of  an  owner  of  property  put  at  risk,  than 
with  the  claims  of  salvors  whose  personal  courage  and  heroism 
are  entitled  to  larger  consideration. 
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In  mj  judgmeDt,  twelve  Cnndred  dollars  is  a  suitable  sum. 
Let  the  decree  be  modified  so  as  to  award  to  the  libellants  that 
amonnt. 

Clifford  A.  Hand^  for  the  libellants. 

OUbert  M.  Speir^  for  the  claimant. 


Thb  Look. 


The  nutster  of  a  Teasel  has  no  power,  by  signing  a  bill  of  lading  for  goods  whif  h 
are  not  on  board,  to  charge  the  yeesel  or  her  owner. 

Kor  has  he  snofapower,  where  the  Teeeel  is,  by  the  consent  of  her  general  owner, 
in  the  hands  of  a  party  who  has  oontraoted  to  porohase  her,  and  the  lat- 
ter distittctly  anthorixes  the  signing  of  the  bill  of  ladiog  and  induces  the 
master  to  sign  it 

Where  the  party  who  had  contracted  to  pnrohase  the  ressel,  haying  possession 
and  ootttrol  <tf  her,  proenred,  by  misrepresentation,  the  preparation  of  a  lUse 
bill  of  lading,  oorering  goods  not  on  board,  and  the  master  of  the  ressel,  in 
reUanoe  on  the  representation,  dgned  it :  Hdd,  that  the  ressel  was  not  liable 
for  the  Talne  of  the  goods  named  in  the  bill  of  lading,  bat  not  on  board,  to  a 
person  who,  in  relianoe  on  the  bill  of  lading,  adyanced  money  thereon. 

(Before  Woodbutf,  J.,  Sonthem  District  of  New  York,  Ifay  9th,  1870.) 

Woodruff,  J.  John  M.  Green,  the  claimant,  owner  of 
the  schooner  Loon,  entered  into  a  contract  with  Charles  W. 
Gillej  for  the  sale  of  the  schooner,  then  in  the  port  of  Balti- 
more, on  condition  that  he  shonld  pay  therefor  the  sum  of  five 
hundred  dollars  before  she  shonld  leave  Baltimore,  and  the 
balance,  thirty-five  hundred  dollars,  on  or  within  five  days 
after  her  arrival  in  New  York,  in  default  of  which  latter  pay- 
ment the  first-named  five  hundred  dollars  should  be  forfeited 
to  Green,  as  damages  for  the  failure  of  Gilley  to  perform,  and 
GiUey  was  given  the  privilege  of  loading  the  vessel  for  his 
own  account,  he  paying  all  expenses  from  the  time  of  loading 
till  her  discharge  in  New  York.  The  proof  shows  that  Gilley 
took  charge  of  the  loading  of  the  vessel  with  lumber,  and  em- 
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ployed  a  stevedore,  aod  that  all  the  lumber  which  he  desired 
to  have  placed  on  board  was  pnt  on  board,  to  his  satisfaction* 
At  or  about  the  time  the  cargo  was  on  board,  Gillej  told 
Green,  the  owner,  that  he  desired  the  master  of  the  schooner 
to  call  at  the  ofiSce  of  the  ship's  broker  and  sign  bills  of  lading. 
Green,  having  no  knowledge  of  the  quantity  of  the  cargo,  and 
having  no  reason  to  suppose  that  any  fraud  was  contemplated^ 
meeting  the  master,  delivered  the  message.  Gilley  went  to 
the  office  of  the  broker  and  requested  him  to  fill  up  two  bills 
of  lading,  and  gave  him  verbally  the  quantities  and  kinds  of 
lumber  to  be  inserted  therein  as  the  cargo  of  the  vessel,  and 
such  bills  of  lading  were  drawn.  Thereafter,  the  master  of 
the  schooner  called  at  the  broker's  office  himself,  wholly  igno- 
rant of  the  quantity  of  cargo  on  board,  and,  relying  solely  on 
the  correctness  of  the  bills  of  lading  prepared  by  Gilley's 
direction,  signed  the  bills  of  lading,  by  which  the  lumber,  of 
various  quantities  and  kinds,  was  stated  to  have  been  shipped^ 
consigned  to  the  libellants.  With  those  bills  of  lading,  Gilley 
came  to  iN'ew  York,  and,  in  faith  thereof,  the  libellants  ad. 
vanced  to  him  several  thousand  dollars.  When  the  vessel 
arrived  she  delivered  all  the  lumber  that  was  shipped,  but  it 
proved  to  be  only  about  half  the  quantity  mentioned  in  the 
bills  of  lading.  Thereupon  the  libellants  filed  their  libel  to 
charge  the  schooner  with  the  deficiency.  It  ftirther  appeared, 
that  Gilley  paid  to  Green,  the  owner,  in  pursuance  of  his  con- 
tract, or  on  account  thereof,  in  Baltimore,  one  thousand  dol- 
lars, and  that  nothing  more  had  been  paid  on  account  of  the 
purchase. 

It  is  now  insisted,  thai  the  libellants  had  no  lien  upon  the 
schooner  for  the  lumber  that  was  never  shipped ;  that  the 
master  of  the  schooner  had  no  authority  from  the  owner  of 
the  vessel,  either  express  or  implied,  to  sign  bills  of  lading  for 
cargo  not  shipped  ;  that  Gilley  could  not  bind  the  schooner  or 
the  owner,  except  to  the  extent  of  cargo  shipped ;  and  that  the 
act  of  Gilley,  in  inducing  the  master  of  the  vessel,  by  a  practical 
misrepresentation,  to  sign  bills  of  lading  which  were  false,  did 
not  Create  any  lien  which  can  be  enforced  against  the  schooner. 
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The  question  bow  far  a  bill  of  lading  imports  absolute 
verity,  in  favor  of  a  third  person  who  receives  it,  and,  in  good 
faith,  in  reliance  thereon,  purchases  the  goods  mentioned  there- 
in to  have  been  shipped,  or  makes  advances  thereon,  is  of  very 
great  interest  and  importance  to  the  commercial  world ;  and 
it  is  not  until  witliin  a  recent  period  that  the  question  can  be 
said  to  be  definitely  answered,  if  indeed  it  can  now  be  deemed 
settled  in  all  its  bearings.  From  the  time  of  the  decision  in 
lAcTchwrrcw  v.  Mason^  (2  T.  H.y  63,)  when  there  was  imputed 
to  bills  of  lading  a  negotiable  quality  for  certain  purposes, 
there  seemed  some  ground  for  saying  that  a  third  person,  deal- 
ing with  a  bill  of  lading,  should  be  protected  in  his  reliance 
thereon,  according  to  its  exact  tenor,  against  masters,  charter- 
ers and  owners;  and  that  the  act  of  the  master  should  be 
deemed  fully  within  his  authority  and  conclusive.  (See  Abbott 
on  Shipping^  ^th  Am.  ed.  [323]  to  [826,]  and  notes,)  Such, 
however,  does  not  appear  to  be  the  rule  as  established  by 
modem  decisions  in  England,  or  the  rule  in  this  country.  In 
Orant  v.  Norway^  (10  Com.  Bench  H.,  666,)  and  in  JSubbersty 
V.  Ward,  in  the  Court  of  Exchequer,  (18  £kg.  Lorn  and  Eq. 
Ii.j  551,)  it  is  held,  that  the  master  of  a  vessel  has  no  power,  by 
signing  bills  of  lading  for  goods  that  are  not  on  board,  to 
charge  the  owner.  The  like  want  of  authority  of  an  agent,  in 
other  cases,  is  declared  in  Coleman  v.  HicheSy  (29  JEng.  Zaw 
and  JEq.  JR.y  323,)  and  illustrations  are  found  in  numerous  cases 
cited  and  commented  upon  in  the  three  cases  above-named. 
The  result  would  follow,  that,  if  the  owner  was  not  charged, 
neither  was  the  ship,  and,  therefore,  that  no  lien  existed  to  be 
enforced  in  Admiralty.  It  is  not  necessary,  and  would  not,  I 
think,  be  profitable,  to  discuss  the  question  in  all  its  possible 
relations.  The  general  doctrine  of  the  English  cases  named 
has  been  affirmed  in  this  country,  so  far  as  relates  to  the  per- 
sonal liability  of  the  owner  in  such  a  case.  (See  Parsons  on 
Mercantile  Law,  34c7,  and  cases  there  referred  to.) 

The  decision  of  the  Supreme  Court  of  the  United  States  in 
Schooner  Freeman  v.  Buckingham^  (18  Hcv).,  182,)  seems 
to  me  conclusive  of  the  case  now  under  consideration ;  and  it 
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meete  the  suggestion  that  here  the  schooner  was,  bj  the  con- 
sent of  the  general  owner,  in  the  hands  of  a  party  who  had 
contracted  to  purchase  her,  and  that  the  latter  distinctly 
authorized  the  signing  of  the  bills  of  lading,  and  induced  the 
master  to  sign  them.  Indeed,  I  am  wholly  unable  to  distin- 
guish the  present  case  from  that  one,  and  I  might,  with  pro- 
priety, have  so  stated,  without  enlarging  upon  the  subject. 
There,  the  claimant,  owner  of  the  Freeman,  had  made  an  agree- 
ment with  one  Holmes,  for  the  sale  of  the  schooner  to  him  for 
* 

a  price  payable  by  instalments,  the  bill  of  sale  to  be  delivered 
when  the  payments  were  made,  and  Holmes  meantime  to  have 
the  entire  control  and  management  of  the  vessel,  which  was  to 
be'  in  his  own  employment,  victualled  and  manned  by  him,  and 
commanded  by  a  master  of  his  own  selection.  This  gave  to 
the  purchaser  a  more  unqualified  possession  and  control  than 
GiUey  had  in  the  present  case.  Holmes  had,  also,  paid  to  the 
owner  five  hundred  dollars,  that  being  one  instalment  of  the 
purchase  money.  The  son  of  Holmes,  (to  whom  the  control 
and  management  of  the  vessel  were  entrusted  by  the  father,) 
induced  the  master,  by  false  representations,  to  sign  bills  of 
lading,  certifying  that  certain  quantities  of  flour  had  been 
shipped  by  his,  the  son's  firm,  to  be  carried  and  delivered  to 
thelibellants'  agent  at  Bufifalo,  to  be  forwarded  to  thelibellants, 
as  consignees,  for  account  of  the  shippers.  Upon  those  bills 
of  lading  the  alleged  shippers  procured  from  the  libellants 
advances,  which  were  made  in  good  faith,  in  reliance  upon  the 
bills  of  lading.  Thirteen  hundred  and  sixty  barrels  of  the 
flour  mentioned  in  these  bills  of  lading  were  not  delivered  at 
Buffalo,  and  it  appeared  that  they  were  never  in  fact  shipped. 
It  would  be  diflicult  to  state  a  case  more  exactly  like  the  one 
before  the  Court  in  every  principle  involved,  and  in  every  cir- 
cumstance affecting  the  liability  of  the  schooner.  The  opinion 
of  the  Court,  delivered  by  Mr.  Justice  Curtis,  discusses  the 
subject  with  great  fulness,  and  reviews  the  cases  in  England 
and  in  this  country  which  he  deems  material  to  the  decision, 
and  the  Court,  without  dissent,  held,  that  the  maritime  law 
^ve  no  lien  upon  the  vessel  for  the  flour  mentioned  in  the 
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billB  of  lading  bat  not  shipped.  The  opinion  declares,  that  the 
master  of  a  yessel  has  not  unlimited  authority  to  sign  bills  of 
lading,  nor  even  an  apparent  authority  to  do  more  than  sign 
bills  for  cargo  actually  shipped ;  that  the  act  of  the  special 
owner  or  purchaser  gave  no  additional  sanction,  as  against 
the  general  owner;  that  such  a  signing  by  the  master,  induced 
by  the  misrepresentations  of  the  purchaser,  was  a  fraud  upon 
the  general  owner ;  and  that  the  fact  that  the  libellants  had 
advanced  money  on  the  faith  of  the  bills  of  lading  did  .not 
create  in  their  favor  an  estoppel  which  prevented  such  owner 
from  showing  that  the  goods  were  never  shipped.  (See,  also, 
Vandewater  v.  MUlSy  19  Sow.y  82.)  All  this  is  equally  ap- 
plicable to  the  present  case.  Gilley  was  the  purchaser.  He, 
by  misrepresentation,  procured  the  preparation  of  false  bills  of 
lading,  and  the  master  of  the  vessel,  in  reliance  thereon,  signed 
them.  If  he  had  known  they  were  false,  the  fraud  on  the 
owner  would  have  been  no  less. 

It  is  true  that  declarations  of  Gilley,  made  in  New  York 
after  the  deficiency  was  discovered,  tended  to  show  that  it  was 
through  mistake  and  not  through  fraud  that  the  lumber 
shipped  did  not  correspond  with  the  bills  of  lading.  If  it  were 
material,  I  should  hold  that  testimony  inadmissible.  Gilley 
could  not,  by  statements  in  regard  to  a  past  transaction,  affect 
the  rights  of  the  owner.  But  the  other  proof  satisfies  me  that 
his  statement  was  false,  and  that  all  the  lumber  which  he 
desired  to  have  put  on  board  the  schooner  was  in  fact  put  on 
board. 

The  decree  must  be  reversed,  and  the  libel  be  dismissed, 
with  costs. 

Erastxis  C,  Benedict^  for  the  libellants. 

Welcome  R.  Beebe  and  Charles  Donahue^  for  the  claim- 
ant. 
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In  re  Louis  Lindaubb. 

Hie  Yirioiu  proyieloDS  of  tbe  Internal  Bevenne  laws  impoeing  penaltiee  on  per* 
eons  for  cerryii^  on  the  bnsinefla  of  lottery  ticket  dealers  or  lottery  dedera 
without  complying  with  the  laws,  considered. 

The  ISth  sectloa  of  the  Act  of  March  8d,  1866,  (18  U,  8.  Stat  at  Large,  486,) 
as  amended  by  the  Act  of  Jnly  27th,  1866,  (14  /d,  801,)  is  not  inconsistent 
with  the  78d  seGtl<m  of  the  Act  of  Jnne  80th,  1864,  (18  Id,,  249,)  as  amended 
by  the  Act  of  Biarch  2d,  1867,  (14  Id.,  471,)  and  the  two  can  stand  together. 

A  person  may  be  indicted  nnder  the  13th  section  of  the  Act  of  March  8d,  1866, 
as  amended  by  the  Act  of  Jaly  27th,  1866,  for  engaging  or  being  concerned 
in  the  business  of  a  lottery  dealer  without  having  paid  the  special  tax  re« 
quired  by  law,  and,  on  conTiotlon,  be  punished  by  imprisonment. 

The  speoial  tax  on  lottery  dealers  named  in  the  Act  of  Jnly  27th,  1866,  is  the 
special  tax  imposed  on  lottery  ticket  dealers  by  the  Act  of  July  ISth,  1866,. 
(14  ir,  8,  Stat,  at  Large,  118.) 

(Before  BLATomroBD,  J.,  Southern  District  of  New  York,  May  8  let,  1870.) 

Blatohford,  J.  This  is  an  application  for  a  writ  of  hdbeas^ 
corpus.  The  petitioner  was  convicted  in  this  Court,  by  plead- 
ing guilty  to  an  indictment  found  against  him  therein,  and 
was  sentenced  on  such  conviction,  the  Court  which  imposed 
the  sentence  having  been  held  by  Judge  WoodruflF.  I  have 
conferred  with  him  on  the  questions  raised  in  the  case,  and  we 
concur  in  the  conclusion  that  the  application  must  be  denied. 

The  indictment  was  found  on  the  2-ith  of  November,  1869. 
The  petitioner,  on  his  conviction,  was  sentenced,  on  the  19th 
of  March,  1870,  to  be  imprisoned  for  six  months.  Under  that 
sentence  he  is  now  confined  in  the  custody  of  the  marshal, 
in  the  jail  of  the  city  and  county  of  New  York.  The  appli- 
cation for  the  writ  is  made  on  the  ground  that  the  sentence 
was  erroneous,  for  the  reason  that  the  statute  under  which  the 
conviction  was  had  does  not  authorize  imprisonment,  but 
authorizes  only  a  fine. 

The  indictment  consists  of  two  counts.  The  first  count 
•harges,  that,  on  the  1st  of  August,  1869,  the  defendant^ 
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knowingly  and  unlawfully,  did  engage,  and  was  concerned,  in 
the  buBinesB  of  a  lottery  ticket  dealer,  within  the  meaning  of 
the  statute  of  the  United  States,  without  having  paid  the 
special  tax  of  one  hundred  dollars,  as  in  that  behalf  is  required 
to  be  paid  by  the  statute  of  the  United  States  in  such  case 
made  and  proyided.  The  second  count  chai^ges,  that  the  de- 
fendant, on  the  Ist  of  August,  1869,  did  exercise  and  carry  on 
the  business  of  a  lottery  ticket  dealer,  upon  which  said  business 
a  special  tax  is  imposed  by  law,  without  having  paid  the 
special  tax,  as  in  that  behalf  required  by  the  statute  of  the 
United  States.  The  two  counts  are,  in  substance,  the  same, 
except  that  the  first  charges  him  with  having  engaged,  and 
been  concerned,  in  the  business  of  a  lottery  ticket  dealer,  while 
the  second  chai^es.him  with  having  exercised  and  carried  on 
the  business  of  a  lottery  ticket  dealer — ^in  each  case  without 
having  paid  the  special  tax  required  by  law.  The  first  count 
mentions  the  amount  of  the  tax — one  hundred  dollars.  The 
second  coant  does  not  mention  any  amount,  but  merely  says 
that  a  special  tax  was  imposed  on  the  business,  and  that  he 
exercised  and  carried  on  the  business  without  having  paid  such 
tax.  Why  this  distinction  in  the  language  was  made — one 
count  using  the  words  "  engage,  and  was  concerned,  in,"  and 
the  other  using  the  words  "  exercise  and  carry  on,"  will  ap- 
pear from  the  statutes  on  the  subject. 

The  first  time  that  the  imposition  of  a  penalty  upon  any 
person  for  carrying  on  any  business  without  complying  with 
the  law  on  the  subject,  appears  in  the  statute  book,  is  in  the  73d 
section  of  the  Act  of  June  30tb,  1864^,  (13  27.  S.  StcU.  at  Large, 
249.)  Under  that  Act,  a  license  was  required  to  be  taken  for 
the  carrying  on  of  various  trades,  businesses  and  professions, 
and,  among  others,  that  of  lottery  ticket  dealer.  Subdivision 
six  of  the  79th  section  of  that  Act  required  lottery  ticket 
dealers  to  pay  one  hundred  dollars  for  each  license,  and  pro- 
vided, that  every  person  who  should  make,  sell,  or  o£Per  to  sell, 
lottery  tickets,  or  any  device  representing  or  intended  to  rep- 
resent a  lottery  ticket,  or  any  policy  of  numbers  in  any  lottery, 
or  should  manage  any  lottery,  or  prepare  schemes  of  lotteries, 
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or  Buperintend  the  drawing  of  any  lottery,  should  be  deemed 
a  lottery  ticket  dealer,  under  the  Act.  The  73d  section  of 
the  same  Act  provided,  that,  if  any  person  should  exercise  or 
cany  on  any  trade,  business  or  profession,  for  the  exercising 
or  carrying  on  of  which  a  license  was  required  by  the  Act, 
without  tiding  out  such  license,  he  should,  for  every  such  of- 
fence, besides  being  liable  to  pay  the  tax,  be  subject  to  im- 
prisonment for  a  term  not  exceeding  two  years,  or  a  fine  not 
exceeding  five  hundred  dollars,  or  both. 

On  the  3d  of  March,  1865,  an  Act  was  passed,  (13  U.  8. 
Stat,  at  Zarge^  469,)  amending  various  sections  of  the  Act  of 
June  80th,  1864,  but  not  amending  the  73d  section  of  that 
Act.  The  18th  section  of  this  Act  of  March  3d,  1865,  was  a 
new  enactment  on  the  subject  of  lotteries,  and  provided  as  fol- 
lows :  ^^  All  persons,  and  every  person,  who  shall  engage  or  be 
concerned  in  the  business  of  a  lottery  dealer,  without  first  hav- 
ing obtained  a  license  so  to  do,  under  such  rules  and  r^ula- 
tions  as  shall  be  prescribed  by  the  Secretary  of  the  Treasury, 
shall  forfeit  and  pay  a  penalty  of  one  thousand  dollars,  and 
shall,  on  conviction  by  any  Court  of  competent  jurisdiction, 
suffer  imprisonment  for  a  period  not  exceeding  a  year,  at  the 
discretion  of  the  Court."  This  13th  section  unequivocally 
implies  the  understanding  of  Congress,  that  there  was  then  re- 
quired by  law  a  license  for  engaging  or  being  concerned  in  the 
business  of  a  lottery  dealer ;  otherwise,  it  would  have  been 
absurd  for  Congress  to  say,  that  a  person  who  should  engage 
or  be  concerned  in  such  business,  without  having  first  x>btained 
a  license  so  to  do,  should,  on  conviction,  suffer  imprisonment. 
The  only  provision  of  law  which  then  existed  in  respect  to  the 
obtaining  of  licenses  by  lottery  dealers,  was  the  provision  of 
the  Act  of  1864,  for  the  payment  of  one  hundred  dollars  for 
each  license  by  lottery  ticket  dealers.  It  follows,  that, 
when  Congress  spoke  of  a  ^^  lottery  dealer,"  in  the  Act  of  1865, 
they  meant  such  a  ^4ottery  ticket  dealer"  as  was  defined  in 
the  Act  of  1864 ;  otherwise,  the  provision  of  the  13th  section  of 
the  Act  of  1865  would  have  been  utterly  meaningless.  There- 
fore, it  is  apparent  that  Congress  intended,  by  the  18th  section 
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of  the  Act  <^  1865,  to  take  lottery  ticket  dealers  oat  of  the 
general  provisionB  of  the  78d  section  of  the  Act  of  1864,  which 
imposed  on  all  persons  who  should  exercise  any  business  re- 
quiring a  license,  without  taking  out  such  license,  a  certain 
punishment,  and  to  place  them  under  the  special  provisions  of 
the  13th  section  of  the  Act  of  1865.  The  Act  of  1864  pro- 
vided, as  a  punishment,  imprisonment  for  a  term  not  exceed- 
ing two  years,  or  a  fine  not  exceeding  five  hundred  dollars,  or 
both.  The  Act  of  1865  imposed  imprisonment  for  a  period 
not  exceeding  a  year,  nothing  being  said  about  a  fine. 

The  Act  of  July  18th,  1866,  (14  U.  xS.  Stat  at  Large  118,) 
amended  the  73d  section  of  the  Act  of  1864,  by  imposing  the 
punishment  of  imprisonment  or  fine,  or  both,  imposed  by  the 
78d  section  of  the  Act  of  1864,  upon  any  one  who  should  exer- 
cise or  carry  on  any  trade,  business  or  profession,  for  the  exercis- 
ing or  carrying  on  of  which  a  special  tax  was  imposed  by  law, 
without  paying  such  special  tax.  The  reason  for  this  amend- 
ment was,  that,  by  the  Act  of  1866,  Congress  abolished  the 
system  of  granting  licenses,  and  merely  required  special  taxes 
to  be  paid  for  the  exercising  or  carrying  on  of  the  trades,  busi- 
nesses or  professions.  The  special  tax  for  lottery  ticket  deal- 
ers was  fixed  by  the  Act  of  1866  at  one  hundred  dollars,  and 
that  Act  gave  the  same  definition  to  the  term  ^^  lottery  ticket 
dealers,"  as  was  given  to  it  in  the  Act  of  1864.  The  amendment 
made  by  the  Act  of  1866  to  the  73d  section  of  the  Act  of  1864 
was,  to  re-enact  the  latter  section,  only  imposing  the  imprison- 
ment or  fine,  or  both,  as  a  punishment  on  a  conviction  for  carry- 
ing on  the  business  without  paying  the  special  tax,  instead  of 
imposing  it  as  a  punishment  on  a  conviction  for  carrying  on  the 
business  without' obtaining  the  license.  There  is  nothing  in 
this  legislation  that  makes  the  13th  section  of  tlie  Act  of  1865 
inconsistent  with  the  73d  section  of  the  Act  of  1864,  as  amend- 
ed by  the  Act  of  1866.  The  two  can  stand  together,  quite  as 
well  as  the  78d  section  of  the  Act  of  1864  could,  before  the 
amendment  of  1866,  stand  with  the  13th  section  of  the  Act  of 
1865. 

We  come,  next,  to  the  Act  of  July  27th,  1866,  (14  IT.  S. 
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Skct.  at  Largej  301.)  Oongress  having,  by  the  Act  of  July  18th, 
1866,  adopted  the  syBtem  of  special  taxes  instead  of  the  systeni 
of  licenses,  and  applied  it  to  the  provisions  of  the  Act  of  1864, 
fomid  in  existence  the  13th  section  of  the  Act  of  March  3d, 
1865,  imposing  a  punishment  by  imprisonment,  on  a  conyic- 
tion  for  engaging  or  being  concerned  in  the  business  of  a  lot- 
tery dealer  without  having  first  obtained  a  license  so  to  do.  It 
was  apparent,  that,  as  licenses  had  been  abolished,  such  13th 
section  must  be  amended,  to  conform  to  the  new  system. 
Therefore,  the  Act  of  July  27th,  1866,  was  passed,  which  con- 
tained nothing  but  a  provision  amending  this  13th  section  of 
the  Act  of  1865,  by  striking  out  the  words,  ^^  without  having 
&Bt  obtained  a  license  so  to  do,"  and  inserting,  in  lieu  thereof, 
the  words,  '^  without  paying  the  special  tax  therefor ; "  thus 
making  the  18th  section  bf  the  Act  of  1865  to  provide,  that,  on 
a  conviction  for  engaging  or  being  concerned  in  the  business 
of  a  lottery  dealer  without  paying  the  special  tax  therefor,  the 
party  convicted  should  suffer  imprisonment  for  a  period  not 
exceeding  a  year.  This  enactment  shows,  that  it  was  the  in- 
tention of  Oongress  that  the  13th  section  of  the  Act  of  1865 
should  continue  in  force,  notwithstanding  the  amendments 
made  to  the  78d  section  of  the  Act  of  1864. 

We  then  come  to  the  Act  of  March  2d,  1867,  (14  (T.  8. 
8iat.  at  Zarge^  471,)  the  9th  section  of  which  amended  again 
the  73d  section  of  the  Act  of  1864,  by  striking  it  out,  and 
providing  instead,  that  any  person  who  should  exercise  or 
<»rry  on  any  trade,  business  or  profession,  for  the  exercising 
or  carrying  on  of  which  a  special  tax  was  imposed  by  law, 
without  payment  thereof,  should  be  subject  to  a  fine  or  pen- 
alty of  not  less  than  ten  nor  more  than  five  hundred  dollars. 
In  other  words,  they  struck  out  of  the  general  provisions  of 
the  73d  section,  as  ihej  had  existed  up  to  that  time,  the  pro- 
vision for  imprisonment,  and  made  the  punishment  merely  a 
fine.  But  the  section,  as  amended,  went  on  to  provide,  that 
if  the  person  should  be  a  manufacturer  of  tobacco,  snuff  or 
<sigars,  or  a  wholesale  or  retail  dealer  in  liquor,  he  should  be 
Airther  liable  to  imprisonment  for  a  term  not  less  than  sixty 
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days  and  not  exceeding  two  years.  There  is  nothing  in  the 
73d  section  of  the  Act  of  1864,  as  amended  by  the  Act  of 
18679,  which  ^^  inconsistent  with  the  provisions  of  the  13th 
section  of  the  Act  of  1865,  any  more  than  there  was  any  in- 
consistency between  the  73d  section  of  the  Act  of  1864,  as 
originaUy  enacted,  and  the  13th  section  of  the  Act  of  1865. 
The  two  have  stood  together  always  and  they  continue  to 
stand  together.  There  is  nothing  inconsistent  between  them. 
It  is  evident  that  Congress  intended  that  the  two  should 
run  on  pari  passu.  It  is  evident,  also,  that  the  ^^  lottery 
dealer''  mentioned  in  the  Act  of  1865  must  be  considered 
as  being  the  '^  lottery  ticket  dealer "  defined  in  the  statute ; 
otherwise,  we  have  an  inhibition  against  the  exercise  of  the 
business  of  a  lottery  dealer  without  paying  a  special  tax, 
when  no  special  tax  is  imposed  except  on  the  exercise  of  the 
business  of  a  lottery  ticket  dealer.  Moreover,  it  is  impossible 
to  conceive  how  a  person  can,  under  the  designation  of  a  lot- 
tery dealer,  do  any  thing  in  connection  with  lotteries,  that  is 
not  embraced  in  the  statutory  definition  of  a  lottery  ticket 
dealer.  It  was  suggested,  on  the  argument,  that  a  man  might 
be  a  lottery  dealer,  by  selling  out  to  another  the  good  will  of 
a  business  of  selling  lottery  tickets.  But  that  would  not 
make  the  person  a  lottery  dealer,  within  the  good  sense  of 
the  statute ;  and  it  is  quite  evident  that  Congress  intended 
the  same  person  by  both  designations — a  lottery  dealer  and 
a  lottery  ticket  dealer. 

It  follows,  therefore,  that,  as  each  count  of  the  indictment 
charges  the  defendant  with  having  violated  the  law  in  respect 
of  the  business  of  a  lottery  ticket  dealer,  he  was  properly 
punished  by  imprisonment,  under  the  13th  section  of  the  Act 
of  1865.  He  was  indicted  under  that  section,  as  well  as 
xmder  the  73d  section  of  the  Act  of  1864,  as  amended.  That 
13th  section  imposes  the  punishment  of  imprisonment  upon 
any  one  who  shall  engage  or  be  concerned  in  such  business, 
without  having  paid  the  special  tax ;  and  the  first  count  of 
the  indictment,  which  charges  that  the  defendant  did  engage, 
and  was  concerned,  in  such  business,  was  evidently  framed 
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on  that  13th  section.  The  second  count  chargee  him  with 
having  exercised  and  carried  on  such  business  without  having 
paid  the  special  tax,  and  is  framed  on  the  73d  section  of  the 
Act  of  1864,  as  amended.  As  the  defendant  pleaded  gtiilty 
to  both  counts  of  the  indictment,  and  as  at  least  one  of 
them  is  good,  and  as  the  conviction  and  sentence  apply  to 
each  count,  it  follows,  that  there  is  no  cause  for  the  defend- 
ant's discharge,  and  that  the  writ  of  habeas  corpus  must  be 
refused. 

The  question  involved  in  this  case  was  before  Judge  Bene- 
dict, in  this  Court,  in  the  case  of  The  UmtedSiates  v.  Banjber^ 
in  December,  1869,  where  the  defendant  was  indicted  under 
the  13th  section  of  the  Act  of  1865.  A  motion  to  quash  the 
indictment  was  made,  on  the  ground  that  such  13th  section 
was  repealed,  by  implication,  by  the  Act  of  1867,  because 
that  Act  repealed  all  previous  provisions  of  law  inconsistent 
with  it.  Judge  Benedict  held  that  there  was  no  inconsistency 
between  the  two  sections,  and  that  they  could  stand  together, 
and  reftised  to  quash  the  indictment: 


Elijah  M.  Hussey^  for  the  application. 


Chamflain  Bowen  and  othebs 
Nelson  Chase  and  othebs. 

Where  a  suit  is  sought  to  be  removed  into  this  Court  from  a  State  Coart,  under 
the  Act  of  March  2d,  1867,  (14  U.  8,  Slat,  at  Large,  568,)  the  affidavit  which 
is,  by  that  Act,  required  to  be  made  and  filed  in  the  State  Court,  must,  at  least 
in  the  absence  of  any  controlling  statute  of  the  United  States,  be  taken  and 
certified  in  such  manner  as  the  State  law  requires  in  respect  to  the  taking 
and  certifying  of  affidavits  to  be  received  and  used  in  the  Courts  of  the  State. 

If  such  an  affidavit  purports  to  be  taken  and  certified  in  conformity  with  the 
provisions  of  the  State  statute  of  New  York  of  April  7th,  1869,  (Latot  of  New 
York,  of  1869,  ehap,  188,)  it  must  have  attached  to  It  such  a  certificate  as  is 
required  by  the  second  section  of  that  statute. 
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Wbere  such  an  affidayit  wm  entitied,  "  In  the  Supreme  Coart  of  the  State  of 
New  York,"  followed  by  the  namea  of  the  partiea  at  full  length,  and  stated 
that  the  affiant  "  is  one  of  the  plaintiflb  In  the  salt  above-entitled  and  that 
he  has  reason  to  beliere  and  does  believe  that,  from  prejudice  and  local  influ- 
enee,  he  will  not  be  able  to  obtain  jastioe  in  this  Court":  Btid,  that  snch  affi- 
davit  was  a  sabstaotial  oompUnnoe  with  the  proTision  of  the  said  Act  of  1807, 
requiring  the  party  to  make  an  affidavit,  stating  "that  he  has  reason  to  and 
does  believe  that,  from  prejudice  or  local  influence,  he  will  not  be  able  to 
obtidn  justice  in  such  State  Court" 

(Before  BLAxoaroEo,  J.,  Southern  District  of  New  York,  June  2d,  1870.) 

Blatohfobd,  J.  Three  of  these  Buits,  of  which  there  are 
four  with  the  aame  title,  are  known  as  Nos.  1,  2  and  4.  Thej, 
as  well  as  suit  No.  8,  are  actions  of  ejectment  originally 
brought  in  the  Supreme  Court  of  the  State  of  New  York. 
On  the  30th  of  October,  1869,  the  plaintiffs  in  each  suit  of 
those  known  as  Nos.  1,  2  and  4  filed  in  that  Court  a  petition 
for  the  removal  of  the  suit  into  this  Court,  verified  by  them, 
and  also  certain  affidavits  accompanying  the  petition,  and  a 
bond  offered  as  the  surety  required  on  such  removal.  On  the 
13th  of  November,  1869,  a  motion  was  made  in  the  State 
Court,  in  each  suit,  by  the  plaintiffs,  on  notice  to  the  defend- 
ants, that  the  bond  be  accepted.  When  the  motions  came  on 
to  be  heard,  in  each  case,  tJie  petition  was  read,  and  the  coun- 
sel for  the  plaintiffs  then  proposed  to  read  the  affidavits  veri- 
fying the  petition,  and  also  the  other  affidavits  before-men- 
tioned as  accompanying  the  petition.  This  was  objected  to 
on  the  part  of  the  defendants,  on  the  ground  that  none  of  the 
affidavits  were  made  or  authenticated  in  such  manner  as  to 
entitle  them  to  be  read.  The  Court  sustained  the  objection, 
and  then  made  an  order  in  each  case  reciting  the  proceedings 
and  dismissing  the  petition.  Notwithstanding  this,  the  plain- 
tiff have,  in  each  case,  filed  in  the  office  of  tiie  clerk  of  this 
Court  certain  papers  purporting  to  be  copies  of  the  process, 
pleadings,  depositions,  testimony  and  other  proceedings 
therein,  exemplified  or  certified  by  the  clerk  of  the  State 
Court,  and  have  caused  each  suit  to  be  docketed  in  this  Court, 
or  its  title  to  be  entered  in  the  book  wherein  entries  are  made 
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of  the  proceedings  taken  in  canBes  pending  in  this  Court. 
The  defendants,  claiming,  in  each  case,  that  it  has  not  been 
lawfully  removed  to  this  Court  and  is  not  pending  therein, 
now  move  that  it  be  stricken  from  the  docket  of  this  Court, 
and  that  all  entries  in  respect  to  it  be  stricken  from  the  books 
in  the  office  of  the  clerk  of  this  Cotirt,  and  that  the  papers  so 
filed  be  stricken  or  taken  from  the  files  of  this  Court.  The 
plaintiff,  claiming,  in  each  case,  that  it  is  pending  in  this 
Court  by  removal  from  the  State  Court,  move  for  a  commission 
to  examine  certain  persons  in  Shode  Island  as  witnesses 
Aerein. 

The  removal  in  these  cases  was  sought  to  be  effected  under 
the  Act  of  March  2d,  1867,  (14  TJ.  S.  Stat,  at  La/rge,  568,) 
which  provides  as  follows :  '^  Where  a  suit  is  now  pending  or 
may  hereafter  be  brought  in  any  State  Court,  in  which  there 
is  controversy  between  a  citizen  of  the  State  in  which  the 
suit  is  brought  and  a  citizen  of  another  State,  and  the  matter 
in  dispute  exceeds  the  sum  of  five  hundred  dollars,  exclusive 
of  costs,  such  citizen  of  another  State,  whether  he  be  plaintiff 
or  defendant,  if  he  will  make  and  file  in  such  State  Court  an 
affidavit  stating  that  he  has  reason  to  and  does  believe  that, 
from  prejudice  or  local  influence,  he  will  not  be  able  to  obtain 
justice  in  such  State  Court,  may,  at  any  time  before  the  final 
hearing  or  trial^of  the  suit,  file  a  petition  in  such  State  Court 
for  the  removal  of  the  suit  into  the  next  Circuit  Court  of  the 
United  States  to  be  held  in  the  district  where  the  suit  is  pend- 
ing, and  offer  good  and  sufficient  surety  for  his  entering  in 
such  Court,  on  the  first  day  of  its  session,  copies  of  all  pro- 
cess, pleadings,  depositions,  testimony  and  other  proceedings 
in  said  suit,  and  doing  such  other  appropriate  acts  as,  by  the 
Act  to  which  this  Act  is  amendatory,"  (the  Act  of  July  27th, 
1866, 14  TJ.  S,  Stat,  at  La^ge^  306,)  "  are  required  to  be  done 
upon  the  removal  of  a  suit  into  the  United  States  Court ;  and 
it  shall  be  thereupon  the  duty  of  the  State  Court  to  accept 
the  surety  and  proceed  no  ftirther  in  the  suit ;  and,  the  said 
copies  being  entered  as  aforesaid  in  such  Court  of  the  United 
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States,  the  suit  shall  there  proceed  in  the  same  manner  as  if 
it  had  been  brought  there  by  original  process." 

The  only  material  question  for  consideration  in  the  view 
I  take  of  these  cases  is,  as  to  whether  the  affidavit  accompa- 
nying the  petition,  and  purporting  to  be  the  affidavit  required 
by  the  Act  of  1867,  was  authenticated  in  such  manner  as  to 
entitle  it  to  be  used  in  the  State  Court  for  the  purpose  for 
which  it  was,  under  that  Act,  offered  to  be  used.  I  do  not 
speak  of  the  affidavit  verifying  the  petition.  The  Act  does 
not  expressly  require  the  petition  to  be  verified  by  affidavit. 
In  that  respect  it  differs  from  the  Act  of  March  2d,  1833,  (4 
JJ.  S.  Stat,  at  Zo/rge,  632,)  and  from  the  Act  of  March  3d, 
1863,  (12  Id.j  765,)  both  of  which  Acts  expressly  require  the 
petition  for  removal  to  be  verified  by  affidavit.  I  confine  the 
inquiry  to  the  affidavit  mentioned  in  the  Act  of  1867.  The  Act 
requires  the  affidavit  to  be  made  and  then  to  be  filed  in  the 
State  Court ;  and  it  prescribes  what  the  affidavit  shall  state. 

Although  the  affidavit  is  one  to  be  made  for  the  purpose 
of  securing  a  privilege  created  by  a  law  of  the  United  States, 
and  although  the  making  of  the  affidavit  is  prescribed  by  a 
law  of  the  Uuited  States,  yet  the  affidavit  is  one  which  is  to 
be  received  and  used  in  a  judicial  proceeding  pending  in  a 
State  Court;  and  it  cannot  be  doubted  that  it  must  be  taken 
and  certified,  at  least  in  the  absence  of  any  controlling  statute 
of  the  United  States,  in  such  manner  as  the  State  law  may 
require  in  respect  to  the  taking  and  certifying  of  affidavits  to 
be  received  and  used  in  the  Courts  of  such  State.  It  is  not 
claimed  that  the  affidavits  in  these  cases  were  taken  or  certi- 
fied in  conformity  with  any  statute  of  the  United  States  pre- 
scribing the  mode  of  taking  or  certifying  them ;  and  the  Act 
of  1867  merely  says  that  the  affidavit  is  to  be  made  and  filed 
in  the  State  Court.  The  affidavits  in  question  were  made  to 
be  used  in  the  State  Court.  They  were  made  to  be  filed  in 
the  State  Court,  that  is,  to  be  received  by  such  Court  in  judi- 
cial proceedings  therein.  Unless  the  affidavit  is  so  first  filed, 
there  can  be  no  removal  of  the  suit. 

The  affidavits  here  were  evidently  intended  to  be  taken 
and  certified  in  conformity  with  the  provisions  of  the  Act  of 
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the  Legislature  of  the  State  of  New  York,  passed  April  7th, 
1869,  {Lano8  of  New  York,  of  1869,  c%?.  183.)  That  Act 
provides  as  follows:  "  Section  1.  In  cases  where  by  law  the 
affidavit  of  any  person  residing  in  another  State,  or  in  any 
territory  of  the  United  States,  is  required  or  may  be  received 
in  judicial  proceedings  in  this  State,  the  same  may  be  taken 
and  certified  by  any  officer  authorized  by  the  laws  of  such 
State  or  territory  to  administer  oaths  and  take  and  certify 
affidavits  to  be  .used  in  the  Courts  of  record  of  such  State 
or  territory.  §  2.  To  entitle  such  oath  or  affidavit  to  be 
read  in  the  Courts  of  this  State,  there  shall  be  stated  in  the 
body  of  such  affidavit,  the  name,  residence,  age  and  occupa- 
tion of  the  deponent  or  affiant,  and  there  shall  be  attached  to 
the  jurat  or  affidavit  a  certificate,  under  the  name  and  official 
seal  of  the  clerk,  register,  prothonotary  or  other  officer 
authorized  by  the  laws  of  such  other  State  to  make  such  certi- 
ficate, of  the  county  in  which  the  officer  taking  and  certifying 
such  oath  or  affidavit  resided,  specifying  that  such  officer  was, 
at  the  time  of  taking  such  oath  or  affidavit,  duly  authorized 
to  take  the  same,  and  that  such  clerk,  register,  prothonotary 
or  other  officer  is  well  acquainted  with  the  handwriting  of 
such  officer,  and  verily  believes  that  the  signature  to  such 
jurat  or  certificate  is  genuine,  and  that  such  oath  or  affidavit 
purports  to  be  taken  in  all  respects  as  required  by  the  laws  of 
such  State  or  territory ;  and  such  oath  or  affidavit  so  taken 
and  certified  may  be  read  in  any  Court  or  before  any  officer 
in  any  suit  or  proceeding  in  this  State,  with  like  force  and 
•effect  as  if  such  oath  or  affidavit  had  been  taken  before  any 
officer  authorized  by  law  to  take  affidavits  in  this  State  to  be 
read  in  Courts  of  record." 

The  plaintiffs  in  these  cases  resided  all  of  them  in  the 
State  of  Ehode  Island,  and  the  affidavits  were  all  of  them 
taken  in  that  State.  There  being  several  plaintiffs  in  each 
ease,  they  did  not  all  unite  in  one  affidavit  in  each  case,  but 
several  affidavits  were  made  in  each  case,  each  affidavit  being 
made  by  different  plaintiffs.  Some  of  the  affidavits  in  a  case 
were  taken  by  a  justice  of  the  peace  and  some  by  a  public 
notary.    The  authority  of  these  officers  to  take  the  affidavits. 
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88  being  officers  provided  for  by  the  first  section  of  the  New 
Tork  Btatate  of  1869,  is  not  questioned.  The  difficulty  is 
with  the  forms  of  the  certificates  attached  to  the  affidavits,  as 
not  being  in  the  form  required  by  the  second  section  of  that 
statute.  In  respect  to  the  justice  of  the  peace,  the  certificates 
are  made  by  the  derk  of  the  Supreme  Court  of  Ehode  Island 
within  and  for  the  county  of  Providence.  In  respect  to  the 
public  notary,  the  certificates  are  made  by  the  derk  of  the 
Court. of  Common  Pleas  of  Bhode  Island  within  and  for  the 
county  of  Providence.  None  of  the  certificates  state,  as  is 
required  by  the  New  Tork  statute,  that  the  clerk  making 
them  is  well  acquainted  with  the  handwriting  of  the  officer 
taking  the  affidavits,  and  the  certificates  in  respect  to  the 
public  notary  £uIb  to  state  that  the  affidavits  taken  by  him 
purport  to  be  taken  in  all  respects  as  required  by  the  laws 
of  Khode  Island.  There  is  nothing  in  the  certificates  that 
amounts  in  substauce  to  a  compliance  with  the  New  Tork 
statute  in  these  particulars. 

There  is  no  question  here  of  any  attempt  by  the  State, 
by  legislation,  to  embarrass  the  ezerdse  of  the  privilege  of 
removing  a  cause  into  the  Federal  Court.  The  requisitions 
of  the  State  statute  as  to  the  form  and  contents  of  the  c^- 
tificate  are  not  unreasonable,  and  any  person  seeking  to  have 
received  or  used,  in  a  judicial  proceeding  in  a  Court  of  the 
State  of  New  Tork,  an  affidavit  made  by  a  person  residing  in 
another  State,  taken  b;  such  an  officer  as  is  specified  in  the 
first  section  of  the  New  Tork  statute  of  1869,  must  have 
attached  to  such  affidavit  a  certificate  specifyiog  in  substance 
the  particulars  required  to  be  specified  therein  by  the  second 
section  of  that  statute ;  otherwise,  the  affidavit  is  not  entitled 
to  be  received  or  used  in  a  Court  of  the  State  of  New  Tork. 
Such  was  undoubtedly  the  view  of  the  Court  which  dismissed 
the  petitions,  and  there  is  no  sound  principle  on  which  the 
correctness  of  that  view  can  be  questioned.  It  is  equally 
clear,  that  the  affidavit  must  be  one  that  is  entitled  to  be  re- 
ceived or  used  in  the  State  Court,  before  it  can  be  employed 
in  effectuation  of  a  removal  of  the  suit  to  the  Federal 
Court. 
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It  follows,  that  the  motion  of  the  defendants  mnst  be 
granted  and  the  motion  of  the  plaintiffs  be  denied,  as  to  eases 
Nob.  1,  2  and  4. 

As  to  ease  Ko.  3,  the  proceedings  in  it,  for  the  removal  of 
the  canse,  have  been  the  same  as  those  in  the  three  cases  of 
the  same  title,  known  as  Kos.  1,  2  and  4,  with  certain  excep- 
tions hereafter  mentioned,  and  the  same  motions  are  now  made 
in  it  as  in  cases  Nos.  1.  2  and  4,  with  the  addition,  that  the 
defendants  move  that  it  be  remanded  to  the  State  Court.  On 
papers  in  all  respects  the  same  as  those  in  cases  Nos.  1,  2 
and  4,  the  State  Court  made  an  order  that  the  prayer  of  the 
petition  be  granted  and  that  such  State  Court  proceed  no 
further  in  the  action.  The  defendants  did  not,  in  the  State 
Court,  take  the  objections  to  the  forms  of  the  certificates  at- 
tached to  the  affidavits,  which  they  took  to  the  forms  of  the 
certificates  attached  to  the  affidavits  in  cases  Nos.  1,  2  and  4, 
but  expressly  waived  such  objections,  and  they  have  expressly 
waived  them  in  open  Court,  in  this  Court,  on  these  motions.. 
This  applies  not  only  to  the  affidavits  provided  for  by  the 
Act  of  1867,  but  also  to  the  verifications  of  the  petitions. 

The  only  ground  urged,  in  case  No.  3,  for  remanding  the 
case  to  the  State  Court,  is,  that  no  one  of  the  plaintiffs  states 
in  his  affidavit  that  he  ^^  has  reason  to  and  does  believe  that, 
from  prejudice  or  local  influence,  he  will  not  be  able  to  ob- 
tain justice  in  such  State  Court."  Each  affidavit  is  entitled 
thus :  "  In  the  Supreme  Court  of  the  State  of  New  York," 
followed  by  the  names  of  the  parties  at  full  length.  The  affi- 
ant states,  that  he  ^'is  one  of  the  plaintiffs  in  the  suit 
above  entitled,"  and  that  he  ^'  has  reason  to  believe  and  does 
believe  that,  from  prejudice  and  local  influence,"  he  "  will  not 
be  able  to  obtain  justice  in  this  Court."  This  is  a  substantial 
compliance  with  the  Act  of  Congress. 

The  motion  of  the  defendants  is  denied  and  the  motion 
of  the  plaintiffs  is  granted,  as  to  case  No.  3. 

Charles  Tracy  and  Clarence  A,  Seward^  for  the  plaintiffs. 

Charles  O^  Conor  and  James  C  Carter^  for  the  defend- 
ants. 
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In  re  Absaham  Binxngeb  and  Abraham  B.  Clabk. 

The  District  Courts  on  the  trial  before  a  jary,  as  to  the  &ct  of  bankmptcy,  in  an 
involnntary  proceeding  nnder  §  89  of  the  bankruptcy  Act  of  March  2d,  1867, 
(14  U.  B,  Biot.  at  Large,  686,)  has  power  to  permit  an  amendment  of  the^ 
creditor's  petition. 

What  oonstitntes  insolvency,  nnder  §  89  of  that  Act,  defined. 

An  order  of  a  State  Gonrt  appointing  a  reoeiyer  of  the  property  of  a  debtor  is 
"  legal  process,"  within  the  meaning  of  §  89  of  that  Act. 

The  appointment  by  a  State  Conrt  of  a  receiver  of  the  property  of  a  debtor,  for 
the  purpose  of  paying  his  debts,  defeats  and  delays  the  operation  of  that 
Act 

Where  a  debtor  voluntarily  procures  his  property  to  be  taken  on  legal  process^ 
and  the  effect  of  such  taking  is  to  defeat  or  delay  the  operation  of  that  Act, 
he  must  be  held  to  have  intended  to  produce  such  effect 

For  a  solvent  trader  to  suspend  payment  and  not  resume  within  fourteen  days 
is  fraudulent  as  against  his  creditors,  and  is  an  act  of  bankruptcy,  within  §  89 
of  that  Act 

In  a  proceeding  in  involuntary  bankruptcy  against  two  debtors,  where  only  one 
of  them  contests  the  fact  of  bankruptcy,  it  is  not  proper,  the  acts  of  bank- 
ruptcy being  established,  to  inquire  into  the  motive  of  the  petitioners  in 
prosecuting  the  petition,  or  into  the  fiiet  of  the  oo-operation  of  the  other 
debtor  with  the  petitioners,  or  into  his  motive  for  doing  so. 

(Before  Woodbufp,  J.,  Southern  IHstrict  of  New  York,  June  4th,  1870.) 

This  was  a  review  of  an  adjudication  of  bankraptcy 
made  by  the  District  Court,  after  a  trial  by  a  jury.  The 
charge  of  the  District  Judge  (Blatohfobd,  J.,)  to  the  jury 
was  as  follows :  "  The  89th  section  of  the  bankruptcy  Act 
provides,  that  any  person  residing  within  the  jurisdiction  of 
the  United  States,  and  owing  debts  provable  under  the  Act, 
exceeding  the  amount  of  three  hundred  dollars,  who,  after 
the  passage  of  the  Act,  being  bankrupt  or  insolvent,  or  in 
contemplation  of  bankruptcy  or  insolvency,  shall  procure  or 
suffer  Jhis  property  to  be  taken  on  legal  process,  with  the  iiir 
tent,  by  such  disposition  of  his  property,  to  defeat  or  delay 
the  operation  of  the  Act,  shall  be  deemed  to  have  committed 
an  act  of  bankruptcy,  and,  subject  to  the  conditions  there- 
inafter prescribed,  shall  be  adjudged  a  bankrupt  on  the  peti- 
tion of  one  or  more  of  his  creditors,  the  aggregate  of  whose 
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debts  provable  under  the  Act  amounts  to  at  least  two  hun- 
dred and  fifty  dollars.  The  condition  is  then  prescribed  by 
the  same  section,  that  the  petition  shall  be  brought  within 
six  months  after  the  act  of  bankruptcy  has  been  committed. 

In  the  present  case,  it  is  alleged  in  the  petition,  that  Abra- 
ham B.  Clark  and  Abraham  Bininger,  composing  the  firm  of 
A.  Bininger  &  Co.,  have,  for  the  period  of  six  months  pre- 
ceding the  date  of  the  filing  of  the  petition,  resided  and 
transacted  business  at  the  city  of  New  York;  that  the  peti- 
tioners' demand  is  provable  against  them,  in  accordance  with 
the  bankruptcy  Act ;  that  they  owe  debts  to  an  amount 
exceeding  the  sum  of  three  hundred  dollars ;  and  that  the 
petitioners'  demand  exceeds  the  sum  of  two  hundred  and  fifty 
dollars.  The  debts  due  to  the  petitioners  are  then  set  out, 
being  the  two  promissory  notes  which  have  been  proved  in 
evidence.  The  petition  then  avers,  that,  on  or  about  the  19th 
day  of  November,  1869,  which  was  within  six  months  prior 
to  the  bringing  of  the  petition,  the  said  Abraham  B.  Clark 
and  Abraham  Bininger,  being  bankrupt  and  insolvent,  and 
in  contemplation  of  bankruptcy  or  insolvency,  did  procure 
and  suffer  their  property  to  be  taken  on  legal  process,  to  wit, 
under  and  by  virtue  of  an  order  made  by  one  of  the  Justices 
of  the  Superior  Court  of  the  city  of  New  York,  appointing 
one  Daniel  H.  Hanrahan  receiver  of  all  the  property  and 
effects  of  the  said  firm  of  A.  Bininger  &  Co.,  and  which  said 
order  was  procured  by  the  said  Abraham  B.  Clark  to  be  made 
in  an  action  in  the  said  Court,  wherein  the  said  Abraham  B. 
Clark  was  plaintiff  and  the  said  Abraham  Bininger  was  de- 
fendant, and  that  the  said  receiver  was  suffered  to  take  pos- 
session of  said  property  under  said  order,  with  the  intent,  by 
such  disposition  of  their  property,  to  defeat  and  delay  the 
operation  of  the  said  bankruptcy  Act.  These  allegations  are 
directly  within  the  language  of  the  Act. 

As  to  the  existence  of  the  formal  facts  necessary  to  confer 
jurisdiction  on  this  Court — ^the  residence  of  the  debtors 
within  the  jurisdiction  of  the  United  States,  the  owing  by 
them  of  the  required  amount  of  indebtedness,  and  the  pre- 
sentation of  the  petition  by  creditors  holding^  the  required 
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amount  of  indebtedness,  to  the  proper  Court,  and  within  the 
six  months  after  the  commission  of  the  alleged  act  of  bank- 
ruptcy— there  is  no  dispute.  There  remain  only  three  ques- 
tions for  consideration :  (1.)  Were  Clark  and  Bininger  insol- 
vent when  they  committed  the  alleged  act  of  bankruptcy  ? 
(2.)  Did  they  procure  or  suffer  their  property  to  be  taken  on 
legal  process  ?  (8.)  Was  the  act  complained  of  done  with  the 
intent,  by  such  disposition  of  their  property,  to  defeat  or  de- 
lay the  operation  of  the  bankruptcy  Act? 

The  word  "  insolvency,'*  as  used  in  the  bankruptcy  Act, 
as  it  has  been  interpreted,  I  believe,  by  all  the  Judges  of  the 
Courts  of  the  United  States  who  have  passed  upon  it,  means, 
when  applied  to  traders  such  as  these  debtors  were,  simply 
this — an  inability  to  pay  debts,  as  they  mature  and  become 
due  and  payable,  in  the  ordinary  course  of  bueinesa,  as  per- 
sons  carrying  on  trade  usually  do,  in  that  which  is  made,  by 
the  laws  of  the  United  States,  lawful  money  and  a  legal 
tender  to  be  used  in  the  payment  of  debts,  wiliiout  reference 
to  the  amount  of  the  debtor's  property,  and  without  reference 
to  the  possibility  or  probability,  or  even  certainty,  that,  at  a 
future  time,  on  the  settlement  and  winding  up  of  all  his  af- 
fairs, his  debts  will  be  paid  in  full  out  of  his  property. 
{Bayly  v.  Schojield^  1  Momle  omd  SeJAJoyn^  338 ;  Thompson  v. 
Thomp6on,j  4  Chiskmg^  127, 184 ;  Lee  v.  KUbv/m^  3  Gra/y^ 
594,  600;  Eerrick  v.  Bwet,  4  Hitt,  660,  667;  Ba/mardY. 
Crosby^  6  AUerij  327,  331;  BuGhmghcmi  v.  MoLeam^  13 
Howard^  167;  MerchomH  Ifational  Bomk  v.  Truax^  1 
Bwnhrupt  Register^  146 ;  In  re  Oay^  2  Id.^  116 ;  Crrahcmi  v. 
Stwrkj  2  Chicago  Legal  Nefwe^  73.)  Under  the  11th  section 
of  the  Act,  which  provides  for  petitions  in  bankruptcy  by 
debtors,  all  that  is  necessary  to  enable  a  debtor  to  become  a 
voluntary  bankrupt  is,  that  he  shall  reside  and  owe  debts  as 
therein  required,  and  shall  apply,  by  petition  addressed  to  the 
proper  Judge,  setting  forth  his  inability  to  pay  all  his  debts 
in  Ml,  his  willingness  to  surrender  all  his  estate  and  effects 
for  the  benefit  of  his  creditors,  and  his  desire  to  obtain  the 
benefit  of  the  Act.    This  inability  to  pay  debts,  mentioned 
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in  the  11th  section,  is  the  same  thmg  as  the  insolTency  men- 
tioned in  the  89th  section.  It  means  the  inability  of  the 
debtor,  then  and  there,  to  pay  accruing  debts,  as  they  mature, 
in  the  ordinary  way,  in  the  usual  course  of  the  business  of 
trade,  in  that  which  is  made  by  the  law  of  the  United  States 
a  lawful  tender  in  the  payment  of  debts.  Nothing  else  is  a 
legal  tender  in  payment  of  debts  but  that  which  is  declared 
by  the  law  of  the  United  States  to  be  lawful  money  and  such 
legal  tender.  Property  is  not  a  lawful  tender  in  payment  of 
debts,  and  a  debtor  has  no  right  to  pay  a  debt  with  property 
of  any  kind.  Therefore,  the  amount  of  the  trader's  property 
is  of  no  consequence,  if  such  inability  exists  to  pay  matured 
debts  in  such  lawful  money. 

In  this  case,  the  evidence  on  the  question  of  insolvency  all 
points  to  one  conclusion.  Mr.  Clark  testifies,  not  merely 
that  he  and  his  firm  had  not,  on  and  after  the  4th  of  Novem- 
ber, 1869,  and  down  to  and  including  the  19th  of  November, 
1869,  the  lawful  money  wherewith  to  pay  the  debts  of  the 
firm  as  they  matured,  but  that,  after  the  most  earnest  and 
strenuous  efforts,  he  and  the  firm  were  unable  to  obtain  such 
lawAil  money.  Being  so  without  it,  he  and  his  co-partner 
and  the  firm  were  insolvent.  On  the  19th  of  November  the 
business  of  the  firm  as  traders  was  stopped  and  broken  up, 
and  their  whole  property  was  put  into  the  hands  of  a  receiver 
on  that  day.  Under  such  circumstances,  Mr.  Clark  would 
have  had  a  right  to  present  a  voluntary  petition  to  this  Court, 
under  the  11th  section  of  the  Act,  either  without  or  in  con- 
junction with  his  co-partner,  setting  forth  the  inability  of  the 
co-partners  to  pay  all  their  debts  in  full,  notwithstanding  he 
or  they  might  have  thought  that,  in  the  end,  such  debts 
would  be  paid  in  full  out  of  the  property  of  the  debtors. 
The  evidence  being  all  one  way,  and  there  being  no  dispute 
about  the  f^et  of  insolvency,  on  the  law  as  above  defined,  it  is 
the  duty  of  this  Court  to  hold  that  there  is  no  question  of  fact 
for  the  jury,  as  to  whether  the  debtors  were  insolvent  or  not 
on  the  19th  of  November.  {Sekucha/rdt  v.  AUenSy  1  WaUace, 
869.)    It  is  perfectly  dear  that  they  were  then  insolvent. 
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The  second  qneetion  is,  as  to  wh^er  the  debtors  procnred 
or  suffered  their  property  to  be  taken  on  legal  process,  on  the 
19th  of  November.  The  debtor  Bininger,  by  making  no 
answer  to  the  petition,  confesses  its  allegations.  As  to  the 
debtor  Clark,  there  is  no  disputed  question  of  fact,  on  this 
branch  of  the  case.  It  appears  in  evidence,  from  the  written 
complaint  filed  by  Mr.  Clark,  in  the  suit  brought  by  him  in 
the  Superior  Court  of  the  city  of  New  York,  against  his  co- 
partner Bininger,  and  which  is  verified  by  him,  that  he 
prayed  that  Court,  in  such  complaint,  that  a  receiver  of  the 
property,  rights  and  good  wiU  of  said  partnership  might  be 
appointed,  with  power  to  dispose  of  the  same  for  the  benefit 
of  all  parties  entitled  thereto,  and  that  the  proceeds  thereof 
might  be  divided  among  the  partners,  after  the  payment  of 
all  just  debts  of  such  partnership.  This  was  a  prayer  to  the 
said  Court,  on  the  part  of  Mr.  Clark,  to  take  possession  of  the 
property  of  the  partners  by  legal  process.  This  action  was 
Ibllowed  up  by  an  order  made  by  the  said  Court,  on  the  19th  of 
November,  directing  that  Daniel  H.  Hanrahan  be  appointed 
receiver  of  all  the  debts,  property,  equitable  rights  and  things 
in  action  belonging  to  said  partnership,  with  power  to  dispose 
of  the  same  for  the  benefit  of  all  parties  concerned,  according 
to  law.  It  further  appears  in  evidence,  that  such  receiver 
complied  with  the  requirements  of  such  order,  that  he  should 
execute  and  file  an  official  bond,  upon  doing  which  he  was  to 
be  invested  with  all  the  rights  and  powers  of  his  receivership. 
It  also  appears,  that  he  has  actually  taken  possession  of  said 
property  under  the  order.  Such  order  is  legal  process.  It  is 
process  for  the  taking  of  property,  issued  in  a  legal  proceed- 
ing, as  much  as  an  attachment  or  an  execution.  The  fact 
that  the  Act  of  Congress,  the  paramount  law  of  the  land, 
enacted  under  the  authority  of  the  Constitution  of  the  United 
States,  which  all  judicial  officers.  Federal  and  State,  are  bound 
and  sworn,  by  oath  or  affirmation,  to  support — ^the  fact  that 
the  bankruptcy  Act  makes,  in  broad  terms,  the  procuring  or 
suffering  property  to  be  taken  on  legal  process,  with  certain 
attendant  circumstances,  an  act  of  bankruptcy,  shows,  that  the 
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circnmstance  that  the  property  is  taken  on  legal  process  issned 
out  of  a  Oonrt  of  a  State,  famishes  no  grotmd  for  withhold- 
ing an  adjudication  of  bankmptcj.  On  the  contrary,  in  yiew 
of  the  well-known  fact,  that  the  mass  of  civil  legal  process  is 
issued  ont  of  the  Oonrts  of  the  States  all  over  the  United 
States — ^Oonrts  of  justices  of  the  peace  and  Courts  of  record 
— and  that  the  amount  of  property  taken  on  dvil  legal  pro- 
cess issued  out  of  the  Federal  Courts  is  oomparatiyely  very 
small,  it  is  evident,  that  Congress  intended  to  say,  that  the 
taking  of  property  on  legal  process  issued  out  of  a  Court  of 
a  State  is  an  act  of  bankruptcy,  when  accompanied  by  the 
other  conditions  specified  in  the  89th  section  of  the  Act.  The 
property  in  this  case  was  taken  on  the  process.  This  process 
was  issued  by  a  Court  of  Justice,  and  was  a  legal  and  proper 
process.  It  carried  on  the  face  of  it  a  right  to  the  receiver  to 
take  possession  under  it  of  the  property  named  in  it.  It  was, 
therefore,  in  the  sense  of  the  Act,  ^^  legal  process."  There  is, 
then,  no  question  of  fact  to  be  submitted  to  the  jury  as  to  the 
second  head  of  inquiry. 

The  next  question  is,  as  to  the  intent  with  which  the  pro- 
curing or  suffering  was  done.  To  be  within  the  89th  section, 
it  must  have  been  an  intent,  by  such  disposition  of  their  prop- 
erty, to  defeat  or  delay  the  operation  of  the  bankruptcy  Act. 
The  matter  of  intent  is  illustrated  by  a  familiar  principle  of 
law.  Where  an  individual  is  charged  with  the  offence  of  as- 
sault with  a  deadly  weapon,  with  intent  to  kUl,  if  it  be  shown 
that  he  knowingly  and  voluntarily  pointed  a  loaded  pistol  at 
a  vital  part  of  another  human  being,  the  law  declares  that  the 
natural,  inevitable  consequence  of  that  act  is  to  kill,  provided 
the  pistol  is  fired ;  and  the  individual  cannot  be  heard  to  say^ 
that  he  had  no  intent  to  kill,  the  pistol  being  so  pointed  at  a 
vital  part,  provided  he  had  an  intent,  with  such  weapon  so 
pointed,  to  fire  it,  and  did  fire  it.  The  intent  must  be  judged 
of  with  reference  to  the  voluntary  action  of  the  individual. 
That  is  the  true  rule  in  all  cases  of  the  kind.  In  the  present 
case,  as  the  necessary  and  inevitable  consequence  of  the  trans- 
fer of  the  property  referred  to,  to  the  receiver,  was  to  defeat 
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the  operation  of  the  bankruptcy  Act  in  regard  to  that  prop- 
erty, then,  if  the  debtors  voluntarily  procured  or  suffered  such 
property  to  be  so  taken  on  such  legal  process,  when  they 
were  sane,  when  they  were  not  under  duress,  when  the  pro- 
curing or  the  suffering  was  voluntary,  the  law  conclusively 
presumes  that  they  had  the  intent  to  defeat  the  operation  of 
the  bankruptcy  Act.  This  must  be  so ;  otherwise,  no  laws, 
civil  or  criminal,  could  ever  be  administered.  Every  person 
is  presumed  to  intend  the  natural  and  probable  consequences 
of  his  own  acts,  and,  if  it  be  shown  that  the  consequences  nat- 
urally follow  the  acts,  it  is  competent  to  infer  the  intent,  in 
doing  the  acts,  to  effect  such  consequences.  {Denny  v.  Dcmc^ 
2  Cwhmg,  160, 172 ;  Seals  v.  Cla/rk,  13  Oray,  18, 21.)  The 
rule  is  thus  stated  by  Judge  Hall,  of  the  Northern  District  of 
New  York,  in  the  recent  case  of  In  re  Smithy  "{Z  BamJerupt 
JRegieter^  98 :)  ^^  Every  person  of  a  sound  mind  is  presumed  to. 
intend  the  necessary,  natural  or  legal  consequences  of  his 
deliberate  act.  This  legal  presumption  may  be  either  conclu- 
sive or  disputable,  depending  upon  the  nature  of  the  act  and 
the  character  of  the  intention.  And  when,  by  law,  the  conse- 
quences must  necessarily  follow  the  act  done,  the  presumption 
is  ordinarily  conclusive,  and  cannot  be  rebutted  by  any  evidence 
of  a  want  of  such  intention."  There  are  many  decisions  by  the 
Oourts  of  the  State  of  New  York,  to  the  effect  that,  notwith- 
standing the  denial  of  an  intent  to  commit  a  fraud  or  to  pro- 
duce a  forbidden  result,  such  intent  will  often  be  conclusively 
presumed.  {Cimmngha/m  v.  Fre^bom^  11  WendeUy  240; 
WaterbuTT/y  v.  Stfurteocmtj  18  /rf.,  868 ;  Fiedler  v.  Day^  2 
Sa/ndforde  Sv^erior  Court  JSep.y  594 ;  Habmeon  v.  Stewart^ 
10  Jfew  Yorkj  189 ;  Barney  v.  Chriffm^  2  Comstookj  865 ;  Col- 
lornh  V.  CaldvoeU^  16  New  Yorh^  484.)  In  the  present  case, 
the  denial  by  Mr.  Olark  of  an  intent  to  defeat  or  delay  the 
operation  of  the  bankruptcy  Act  is  of  no  consequence,  pro- 
vided he  had  the  intent  to  procure  the  appointment  of  the  re- 
ceiver, and  procured  such  appointment,  and  suffered  the  prop- 
erty to  be  taken  by  such  receiver,  and  did  these  things  know- 
ingly and  while  he  was  sane  and  not  under  duress.    If  so. 
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then  the  law  conclnsively  prefimnes  that  he  had  the  intent 
to  effect  the  result  which  would  necessarily  and  inevitably 
follow.  That  result  was  a  defeating  of  the  operation  of  thQ 
bankruptcy  Act  in  respect  to  such  property,  if  the  receiver- 
ship over  it  should  remain  undisplaced. 

On  the*  question  of  intent,  the  evidence  is,  that  Mr.  Olark 
signed  and  verified,  and  caused  to  be  presented,  the  complaint 
in  the  State  Court,  containing  the  prayer  to  which  I  have  re- 
ferred. This,  followed  by  the  appointment  of  the  receiver, 
and  by  his  taking  possession  of  the  property,  would  certainly 
bring  Mr.  Clark  within  the  category  of  suffering  the  property 
to  be  taken  on  legal  process,  if  it  did  not  bring  him  within  the 
cat^ory  of  procuring  it  to  be  so  taken.  Mr.  Bininger  con- 
fesses, by  his  default,  that  he  suffered  it  to  be  so  taken.  The 
suspension  of  payment  by  the  firm  occurred  on  the  4th  of 
November,  and  the  receiver  was  appointed  and  took  posses- 
sion of  the  property  on  the  19th  of  November.  It  appears, 
therefore,  that  the  period  of  fifteen  days  elapsed  between  the 
time  when  the  firm  became  insolvent  and  the  time  when  its 
property  was  taken  on  the  legal  process.  Mr.  Clark  testifies 
that  the  proceeding  for  the  appointment  of  a  receiver  was 
taken  with  his  knowledge  and  consent,  and  that  he  was  told 
that  the  receiver  would  take  possession  of  the  property  of  the 
firm.  The  evidence  i§  conclusive  that  Mr.  Clark  knew  what 
he  was  doing,  and  was  of  a  sound  mind,  and  did  not  act  under 
any  duress.  Under  such  circumstances,  the  bankruptcy  Act 
is  plain  in  its  requirements.  When  a  merchant  or  trader  is 
insolvent,  that  is,  unable  to  pay  his  debts,  as  they  mature,  in 
the  ordinary  course  of  business,  as  the  term  ^'  insolvency  "  has 
been  interpreted  to  you  by  the.  Court,  it  is  his  duty  to.  come  at 
once  into  the  bankruptcy  Court,  under  the  protection  of  this 
law,  and  submit  his  property  to  that  Court  for  adjudication 
and  distribution ;  and  a  mode  is  provided  by  the  Act  for  bring- 
ing in  his  co-partner  who  will  not  come  in  voluntarily. 

It  follows,  therefore,  that  there  is  no  question  of  fact  to  be 
submitted  to  you  in  this  case.  On  the  law,  as  applicable  to 
the  undisputed  facts,  I  can  perform  my  duty  in  no  other  way 
than  to  direct  you  to  render  a  verdict  for  the  creditors  as  to 
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the  act  of  bankraptcy  to  which  I  have  directed  your  atten- 
tion, namely,  that  these  debtors,  being  insolvent,  did,  on  the 
19th  of  November,  1869,  suffer  their  property  to  be  taken  on 
such  legal  process,  with  the  intent,  by  such  disposition  of  that 
property,  to  defeat  the  operation  of  the  bankruptcy  Act  of  the 
United  States ;  and  it  is  your  duty  to  render  such  verdict.  I 
direc];  that  verdict,  accordingly." 

The  jury  having,  in  accordance  with  such  direction  by 
the  Court,  rendered  a  verdict  for  the  creditors,  as  to  the  Act 
of  bankruptcy  referred  to,  and  an  order  of  adjudication  having 
been  made,  Clark  brought  a  petition  of  review. 

CJutrles  F.  Sanford  and  Mwnsfield  Compton^  for  Clark. 

Frimcis  N.  Bangs^  for  the  creditors. 

Woodruff,  J.  Abraham  Bininger  and  Abraham  B.  Clark 
composed  the  firm  of  Abraham  Bininger  &  Co.,  who,  for  many 
years,  carried  on  business  in  this  city  as  merchants  and  traders. 
Chi  the  petition  of  William  J.  Hardy  and  others,  creditors  of 
the  firm,  they  were,  on  the  22d  of  December,  1869,  decreed 
bankrupt,  and  Clark  has  brought  into  this  Court  for  review 
the  proceedings  had  in  the  District  Court  upon  that  petition, 
and  the  decree  pronounced  thereon. 

The  petition,  as  originally  filed,  alleged,  as  acts  of  bank- 
ruptcy, that  Bininger  and  Clark  had  fraudulently  stopped,  and 
had  not  resumed,  payment  of  their  commercial  paper  within  a 
period  of  fourteen  days ;  and  that  they,  on  the  19th  of  Novem- 
ber, 1869,  did,  in  substance,  effect  a  transfer  of  all  their  part- 
nership property  to  one  Daniel  H.  Hanrahan,  under  color  of 
the  appointment  of  said  Hanrahan  to  be  a  receiver  of  the 
property  of  the  firm,  procured  by  Clark  in  a  proceeding  insti- 
tuted in  the  Superior  Court  of  the  city  of  New  York  against 
Bininger,  and  suffered  by  the  said  Bininger,  with  intent  to 
hinder  and  delay  the  creditors  of  the  firm.  Clark  alone  ap- 
peared and  answered  this  petition.  By  his  answer  he  denied 
that  he  or  his  said  firm  had  ^^  committed  an  act  of  bankruptcy 
set  forth  in  the  said  petition  or  otherwise,"  and  demanded  a 
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trial  by  jury.  He  alleged,  in  his  answer,  that  neither  he  nor  his 
said  firm  were  insolvent,  but  were,  on  the  contrary,  fully  able 
to  pay  all  their  just  debts  and  liabilities  and  have  a  large  sur- 
plus. He  admitted  that,  on  the  19th  of  November,  1869,  he 
commenced  an  action  in  the  aforesaid  Court,  against  his  co- 
partner, Bininger,  praying  for  a  dissolution  and  an  account- 
ing, and  for  the  appointment  of  a  receiver ;  and  that  such  Court 
did  appoint  the  receiver,  and  he,  on  the  same  19th  of  Novem- 
ber, took  possession  of  the  property  of  the  firm  in  this  city,  and 
was  in  possession  when  the  petition  of  the  creditors  was  filed. 
He  further  allied,  that  such  petition  was  filed  by  collusion 
between  his  co-partner  Bininger  and  their  creditors. 

On  the  trial,  and  upon  the  examination  of  Clark  on  his 
own  behalf,  the  petitioning  creditors  obtained  leave  to  add 
further  allegations  to  their  petition,  by  way  of  amendment. 
To  the  granting  of  such  leave  Clark  objected  and  excepted. 
By  the  amendment  the  petitioners  further  charged,  that  the 
debtors,  on  the  19th  of  November,  1869,  being  bankrupt  and 
insolvent,  and  in  contemplation  of  bankruptcy  or  insolvency, 
made  a  grant,  sale  conveyance  and  transfer  of  their  prop- 
erty, estate,  effects,  rights  and  credits  to  the  before-mentioned 
Huirahan,  with  intent  thereby  to  defeat  and  delay  the  opera- 
tion of  the  bankrupt  Act,  and  procured  and  suffered  their 
property  to  be  taken  on  legal  process,  to  wit,  under  and  by 
virtue  of  the  before-mentioned  order  appointing  Hanrahan  re- 
ceiver, which  was  procured  by  the  said  Clark,  and  the  said 
receiver  was  suffered  to  take  possession,  &c.,  with  the  intent, 
by  such  disposition  of  their  property,  to  defeat  and  delay  the 
operation  of  the  said  Act  of  Congress,  and  to  delay,  defraud, 
and  hinder  the  creditors  of  the  said  debtors. 

The  allegation  thus  added  to  the  petition,  Clark  answered 
by  a  denial.  Bininger  thereupon  appeared  in  form  by  his 
solicitor,  but  made  no  answer  to  the  petition.  The  trial  then 
proceeded,  and,  at  the  close  of  the  testimony,  the  Judge 
charged  the  jury,  in  effect,  that  the  petitioning  creditors  were 
entitled  to  a  verdict  finding  that  the  debtors,  being  insolvent, 
did,  on  the  19th  of  November,  1869,  suffer  their  property  to 
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be  taken  on  legal  process,  with  the  intent,  by  such  disposition 
of  that  property,  to  defeat  the  operation  of  the  said  Act  of 
Congress. 

(1.)  In  my  judgment,  there  was  no  error  in  permitting  an 
amendment  of  the  petition.  It  belongs  to  Courts  of  justice,  as 
the  general  rule,  to  permit  amendments  of  proceedings  before 
them,  where  they  have  obtained  jurisdiction  of  the  person  and 
of  the  subject-matter ;  and  it  would  be  strange  if  the  District 
Court,  in  the  administration  of  the  bankrupt  law,  should  be 
held  incompetent  to  allow  such  amendments.  The  exercise  of 
the  power  may  often  be  indispensable  to  the  complete  attain- 
ment of  justice.  The  general  orders  in  bankruptcy  made  by 
the  Supreme  Court  contemplate  the  exercise  of  this  power, 
and  are,  at  least,  evidence  that  the  Supreme  Court  deemed 
that  such  amendments  might  lawfully  be  allowed.  (See  Qen- 
eral  Order  14.)  Here,  Clark  answered  the  amended  peti- 
tion, and  the  issue  thereby  created  was  tried  and  deter- 
mined. 

(2.)  On  the  question,  what  constitutes  insolvency  in  a 
trader,  I  concur  in  the  views  expressed  by  the  District  Judge 
on  the  trial ;  and  they  have  singular  aptness  to  the  present 
case.  The  aUeged  bankrupts  owed  a  very  large  sum  of  money. 
They  had  been  struggling  for  months,  in  a  condition  of  great 
embarrassment,  to  raise  money  for  the  payment  of  their  obli- 
gations as  they  matured.  They  used  means  ordinary  and  ex- 
traordinary, until  even  such  means  failed  to  procure  them 
funds,  submitting  to  sales  of  their  own  paper  at  an  enormous 
discount,  for  that  purpose.  It  is  clear  that,  if  they  had  been 
able  to  raise  money  by  continuing  to  enlarge  their  liabilities 
in  the  future  at  such  a  rate,  in  order  to  meet  their  payments, 
the  loss  would  have  absorbed  their  entire  estate.  Their  real 
estate  in  this  city  was  incumbered.  They  had  real  estate  in 
Virginia,  which  they  had  been  long  endeavoring  in  vain  to 
dispose  of  and  convert  into  some  available  form ;  and,  at 
length,  they  stopped  payment,  for  the  want  of  funds  where- 
with to  pay.  This,  in  my  judgment,  constituted  insolvency, 
within  the  meaning  of  that  term,  as  used  in  the  bankrupt  law. 
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On  a  queetion  of  this  kind,  in  Thompson  v.  Thompdon^  (4 
Gushing,  127,  184,)  Chief  Justice  Shaw  says:  "By  the 
term  inaolyency,  as  nsed  in  these  statutes,  we  do  not  under- 
stand an  absolute  inability  to  pay  one's  debts  at  some  future 
time,  upon  a  settlement  and  winding  up  of  all  a  trader's  con- 
<!ems ;  but  a  trader  may  be  said  to  be  in  insolvent  circum- 
stances, when  he  is  not  in  a  condition  to  pay  his  debts  in  the 
ordinary  course,  as  persons  carrying  on  trade  usually  do." 
This  is  the  only  construction  which  I  think  is  adapted  to  give 
effect  to  the  Act  of  Congress,  for  the  beneficial  purposes  for 
which  it  was  desijgned.  Without  this,  a  trader's  property  may 
be  wasted,  preferences  among  creditors  given,  and  odier  trans- 
fers of  his  property  effected,  wholly  inconsistent  with  the  intent 
of  the  Act.  To  hold  that  the  probability  that,  if  the  estate 
should  be  judiciously  managed,  it  would,  after  the  lapse  of 
some  indefinite  time,  at  prices  corresponding  with  its  then 
present  estimated  value,  produce  enough  to  pay  the  creditors, 
if  they  also  would  wait  and  not  force  sales  by  judgments  and 
executions,  is  to  constitute  proof  of  solvency,  within  the 
meaning  of  the  law,  would  be  neither  sensible  nor  just.  The 
contrary  is  held  in  Lee  v.  EHhum,  (3  Chray,  694,  600,)  in 
Shone  V.  lAAcm,  (2  Dowl.  dh  B.y  218,)  and  in  Bayly  v.  Schojield, 
<1  Maule  dh  Sdw.y  838,  850.)  The  late  learned  Chancellor  of 
this  State,  I  recollect,  used  to  express  and  apply  the  rule 
above  stated  by  Chief  Justice  Shaw,  and  the  District  Judge 
has,  in  his  charge,  cited  numerous  other  cases  from  this  and 
other  States,  to  the  same  effect. 

I  have  no  doubt  that  the  charge  of  the  Court  below  was 
correct  upon  that  point.  By  this,  however,  I  do  not  mean  to 
say,  that  in  every  instance  of  temporary  want  of  money  to 
pay  debts  coming  to  maturity,  insolvency  is  to  be  inferred. 
This  would  be  tantamount  to  saying  that,  whenever  a  trader 
suffers  a  note  to  go  to  protest  for  want  of  funds  in  hand 
wherewith  to  pay,  he  can  thereupon  be  adjudged  insolvent. 
This  wouM  be  an  extreme  view.  Here,  the  debtors  were 
shown  to  be  permanently  in  that  condition,  and  they  could 
not  be  delivered  therefrom,  if  at  all,  except  by  extraordinaiy 
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meaiiB,  out  of  the  course  of  buBiness ;  and  even  extraordinary 
means  had  been  resorted  to  and  had  failed. 

(8.)  The  remaining  question  is,  whether,  the  firm  being 
insolvent,  it  was  an  act  of  bankruptcy  to  apply  to  the  State 
Court,  procure  the  appointment  of  a  receiver  and  an  order 
for  the  delivery  of  the  property  of  the  firm  to  him,  and  there- 
by prevent  the  operatioix  of  the  bankrupt  law  upon  the 
property  and  the  administration  thereof. 

I  concur  with  Judge  Blatchford,  that  the  term  ^^  legal 
process,"  as  used  in  the  bankrupt  law,  is  not  to  be  confined 
to  any  particular  form  of  writ,  execution  or  attachment.  An 
order  of  sale  to  be  executed  by  a  Master  in  Chancery  is,  in  a 
just  and  proper  sense,  legal  process,  though,  in  a  technical 
sense,  writs,  executions,  attachments  and  the  like,  running  in 
the  name  of  the  people,  and  addressed  to  a  sheriff  or  like 
o£Scer,  are  usually  meant  by  that  term.  The  writ,  mandate, 
or  order  of  a  Court,  taking  hold  of  the  property,  and  with- 
drawing it  from  the  possession  and  control  of  the  debtor,  and 
from  the  ordinary  reach  of  creditors  for  the  payment  of  what 
is  due  to  them,  are  each  and  either  of  them,  within  the  intent 
and  true  meaning  of  the  term,  legal  process,  as  here  em> 
ployed. 

Was  this,  then,  done,  with  intent  to  defeat  or  delay  the 
operation  of  the  bankrupt  Act?  It  is  entirely  clear  that  ita 
effect  was  to  do  both. 

In  the  discussions  of  this  subject,  had  before  me,  it  has 
been,  in  substance,  insisted,  that  a  proceeding  in  the  State  Court 
for  winding  up  the  business  of  a  co-partnership,  settling  the  ac- 
counts between  the  partners,  and  paying  the  co-partnership 
debts,  through  a  receiver,  was  the  appropriation  of  the  property 
just  as  an  administration  under  the  bankrupt  Act  would  appro- 
priate it ;  that,  therefore,  such  a  proceeding  cannot  be  said  to  de- 
feat the  operation  of  the  bankrupt  Act ;  and  that,  on  the  con- 
trary, it  effectuates  the  very  purpose  and  object  of  that  Act,  by 
paying  the  creditors  without  preference.  In  the  first  place,  it 
does  absolutely  defeat  the  operation  of  the  bankrupt  Act,  by 
withdrawing  the  property  from  any  administration  under  it. 
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Whether  some  other  administration,  either  through  a  receiver 
or  a  voluntary  assignee,  is  wiser  and  better  or  not,  whether  the 
end  will  be  the  same,  if  those  modes  are  carried  into  honest 
and  faithftQ  execution  or  not,  the  operation  of  the  bankrupt 
Act  is  equally  defeated.  For,  be  it  observed,  the  statute  does 
not  say,  with  intent  to  defeat  or  prevent  the  re»uU  which  the 
bankrupt  law  is  intended  ultimately  to  accomplish,  namely, 
the  appropriation  of  the  property  to  the  payment  of  the 
debts,  but  it  does  say,  with  intent  to  defeat  or  delay  the 
operation  of  the  Act.  Withdrawing  the  property  from  the 
reach  of  that  law  and  the  means  which  it  provides  to  secure 
the  intended  result,  does  efiectually,  in  respect  of  that  prop- 
erty, defeat  the  operation  of  the  Act. 

The  design  and  purpose  of  the  bankrupt  law  is,  that 
the  property  of  insolvents  shall  be  secured  to  their  creditors  in 
the  very  mode  pointed  out  thereby,  with  all  the  facilities  for 
its  appropriation,  aU  the  security  for  its  administration,  all 
the  safeguards  against  fraud,  all  the  protection  against  de- 
vices to  establish  false  claims,  fictitious  debts  and  illegal  or 
inequitable  preferences,  which  that  Act  provides,  and  in  the 
summary  manner  in  which  the  proceedings  may  be  conducted. 
It  is  not,  therefore,  for  the  debtors  or  for  the  debtors  and 
some  of  the  creditors  to  say,  we  can  devise  a  better  or  safer 
or  more  economical  mode  of  reaching  the  same  final  result. 
If  it  were  true,  it  would  be  only  saying,  we  will  resort  to  an 
expedient  to  defeat  the  bankrupt  law,  and  our  reason  there- 
for is,  that  we  think  our  plan  is  wiser  and  better  than  that 
which  Congress  has  seen  fit  to  prescribe. 

But  the  administration  of  the  property  under  a  receiver 
in  such  a  suit  does  not  necessarily  accomplish  the  same  result. 
It  is  not  necessary  to  enlarge  upon  this  to  anticipate  all  possible 
difierences,  but  reference  may  be  made  to  various  provisions 
of  the  bankrupt  law,  such  as,  requiring  the  surrender  of 
securities  as  a  condition  of  participation  in  the  bankrupt's 
estate,  (§  20 ;)  excluding  claims  deemed  fraudulent  under  the 
Act,  (§§  22,  89 ;)  denying  to  creditors  who  have  received  or 
taken  securities,  with  reason  to  believe  in  the  insolvency  of 
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the  debtor,  and  for  the  purpose  of  obtaining  a  preference,  any 
share  of  the  estate,  (§  23 ;)  and  excluding  those  who  maj  ha^e 
received  security  or  property  as  a  consideration  for  not  oppos- 
ing a  discharge,  (§  35.)  These  subjects  would  find  no  place 
in  the  administration  of  the  estate  under  the  State  laws, 
through  a  receiyer.  There  are,  also,  summary  means  of  in- 
vestigation and  enquiry  peculiar  to  the  bankrupt  law  and 
not  known  to  the  other  proceeding.  So,  too,  the  subject  of 
making  dividends  from  time  to  time  is  committed  to  the  deter- 
mination of  creditors,  (§  27 ;)  several  classes  of  debts  are  de- 
clared entitled  to  a  preference  and  to  payment  in  full  in 
priority  to  others,  (§  28 ;)  and  special  modes  of  determining 
/disputed  claims  are  provided,  (§  6.)  There  are,  doubtless, 
other  differences  between  the  administrations  under  the  bank* 
rnpt  law  and  by  a  receivership  under  the  State  laws,  but 
the  above  are  sufficient  to  show  that  the  two  are  wholly  incon- 
sistent and  that  the  latter  defeats  the  former. 

To  this  it  seems  hardly  necessary  to  add,  that  the  taking 
of  the  property  by  a  receiver  for  administration  delays  the 
operation  of  the  Act ;  for,  it  cannot  reach  the  property  at  all 
as  to  the  co-partnership  debts,  and,  as  to  individual  creditors, 
if  it  should  turn  out  that  there  is  any  thing  for  them,  they 
must  wait  the  termination  of  the  entire  proceedings  under 
the  receivership  before  the  assignee  in  bankruptcy  appointed 
for  them,  can  reach  it.  A  proceeding  which  must  pass  through 
all  the  ordinary  forms  of  litigation,  and  which  is  susceptible  of 
almost  indefinite  protraction,  through  orders,  appeals,  rehear- 
ings,  &c.,  is  substituted  for  the  summary  proceeding  which 
the  Act  of  Congress  provides. 

It  is  claimed,  on  behalf  of  Oark,  that,  although  all  this  may 
be  true,  yet  this  necessary  result  of  his  action  in  the  matter 
was  not  the  motive  which  influenced  him ;  that  it  was  not  for 
the  purpose  of  accomplishing  this  defeat  of  the  operation  of 
the  bankrupt  law  that  he  proceeded  to  the  appointment  of  a 
receiver ;  that  other  considerations  were  the  moving  cause ; 
and  that,  therefore,  it  cannot  be  said  that  he  intended  the 
results  pointed  out. 


JUNE,   1870.  277 


In  re  Abraham  Biniiiger. 


It  seems  unnecessary  to  saj  anything  in  addition  to  the 
reasoning  of  the  District  Judge  upon  this  point,  and  that  of 
Judge  Hally  in  the  Northern  District,  in  the  case  of  In  re 
Smithj  (3  BamJcrupt  Hegtster^  98,)  and  to  what  is  said  in  Demvy 
V.  Dana,  (2  Oiuhing,  1 60, 172,)  and  Beals  v.  Clark,  (13  Grayy 
18,  21.)  It  is  no  novel  doctrine.  The  debtor  must  be  taken 
to  know  the  law,  and  to  know  the  precise  legal  effect  of  his 
act.  He  did  certainly  intend  the  act  and  all  the  legal  conse- 
quences of  the  act. 

It  is  easy  to  confound  motive  with  intent,  and  that  has 
been  done,  I  think,  in  the  discussion  of  this  case.  It  was 
done  by  the  debtor,  Clark,  in  his  testimony.  No  doubt  he 
testified  truthfully,  when  he  said,  in  substance,  that  he  did  not 
procure  the  appointment  of  a  receiver  with  the  intent  to  de- 
feat the  operation  of  the  bankrupt  law.  I  have  no  doubt  he 
meant  by  this,  that  defeating  or  delaying  the  operation  of  the 
bankrupt  Act  was  not  the  motive  which  induced  him  to 
procure  such  appointment.  He  did  intend  to  do  the  very 
thing  which  hinders  and  defeats  that  Act,  and,  in  judgment  of 
law,  he  knew  when  he  did  it  that  it  would  have  that  effect. 
Knowing  the  effect,  he  must  have  intended  to  produce  it, 
when  he  voluntarily  chose  to  do  the  act.  Whatever  his  mo- 
tive was,  he  acted  voluntarily  in  choosing,  and,  therefore,  in 
intending  all  the  legal  results  which  would  flow  from  his 
action  in  the  matter. 

There  is  an  alternative  view  of  this  subject  which  would 
induce  me  to  affirm  the  decree  in  this  case,  if  I  deemed  it 
doubtful  whether  a  state  of  insolvency  within  the  meaning  of 
the  law  existed,  and  which  is  so  conclusive  that  a  reversal  and 
an  order  for  a  new  trial  would  be  useless  and,  therefore,  im- 
proper. It  is  alluded  to  in  the  charge  of  Judge  Blatchford. 
If  the  firm  was  not  insolvent,  they  had  the  means  of  paying 
their  debts.  It  is  now  insisted,  on  that  precise  ground,  that 
they  were  not  insolvent.  If,  then,  they  had  such  means,  it 
was  their  duty  to  use  them  for  the  purpose  of  paying  their 
debts ;  and,  being  solvent  merchants  and  traders,  they  com- 
mitted an  act  of  bankruptcy  by  stopping  payment,  and  not 
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resuming  payment  within  fourteen  dajB.  Of  such  an  act 
fraud  will  certainly  be  th%  prima  facie  import ;  and  the  con- 
Btruction  given  in  many  cases  to  the  language  of  the  89th 
section,  makes  it  an  act  of  bankruptcy  to  suspend  and  not  re- 
sume payment  within  fourteen  days,  whether  the  same  be 
fraudulent  or  not.  Without  affirming  the  construction,  I 
incline  very  decidedly  to  hold,  that  Congress  intended  that, 
for  a  solvent  trader  to  suspend  payment  and  not  resume  for 
fourteen  days,  should  be  deemed  fraudulent  as  against  cred- 
itors. Doubtless,  cases  may  arise  in  which  solvent  traders 
may  be  compelled,  while  acting  in  the  utmost  good  faith,  to 
suspend  payment ;  and,  in  consideration  thereof,  fourteen 
days  are  allowed  within  which  they  may  resume  and  thereby 
repel  any  inference  of  fraud.  But,  within  that  period,  if 
solvent,  in  the  just  sense  of  that  term,  applied  to  this  subject, 
they  must  resume  or  their  continued  suspension  is,  per  sey 
fraudulent. 

I  have  only  to  add,  that  the  motive  of  the  petitioners  in 
prosecuting  the  petition,  or  the  co-operation  of  Bininger,  or 
his  motive  therefor,  can  have  no  possible  effect  in  determining 
the  quality  of  the  acts  alleged  to  be  acts  of  bankruptcy,  or 
the  legal  consequence  of  such  acts.  The  rejection  of  evidence 
tending  to  show  collusion  between  Bininger  and  the  petition- 
ing creditors  was  not  erroneous.  However  frilly  established, 
the  decree  must  have  followed,  as  the  right  of  the  creditors. 
If  the  design  was  to  show  a  purpose  to  administer  the  bank- 
rupt's estate  so  as  to  defraud  Clark,  that  design  appertains  to 
the  future.  The  means  are  abundant  to  protect  Clark  against 
any  such  fraud,  and  the  Court  and  the  law  are  competent  in 
adequacy  and  power  to  see  that,  in  the  execution  of  the  law, 
full  justice  and  protection  are  accorded  to  all  who  are  in- 
terested. 

The  decree  must  be  affirmed. 
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William  H.  Bliss 

vs. 

The  Gaylobd  Patent  Coupuno  and  Manupactubino 

COMPAKT    AND    0THSB8.      Ik    EqUTTY. 

The  rdflsned  letters  patent  granted  to  Wflliim  H.  Bliaa,  December  Slot,  1869, 
for  an  "  in^roTement  in  hoee-ooopHngs,"  on  the  eorrender  of  the  original 
patent  granted  to  William  H.  Bfiaa  and  Robert  K  Lawton,  as  inyentors,  Feb- 
mary  22d,  1869,  are  Talid. 

The  first  daim  of  such  reisaned  patent  clidms  the  arrangement  of  two  thimbles, 
the  inner  one  grooYed  drcamferentiall j,  and  with  an  incline  on  the  side  of  the 
groore,  against  which  a  pin  pasiing  through  the  outer  thimble  is  forced,  so 
that  the  inward  moTsment  of  the  pin  crowds  the  end  of  the  inner  thimble 
against  the  seat  on  the  shonlder  in  the  enter  thimbla 

The  second  claim  claims  the  constmction  with  an  incline,  of  the  side  of  the 
grooYe  in  the  inner  thimble. 

Those  claims  are  infringed  b  j  a  hoae-oonpling  which  has  eyery  feature  described 
in  the  specification  of  such  reissued  patent  except  the  feature  of  the  rotation 
of  the  pin  when  not  disconnected  from  the  thimble. 

(Before  Blatchfob]>,  J.,  Southern  District  of  New  York,  June  7th,  1870.) 

Blatohfobd,  J.  The  original  patent  in  this  case  was 
issned  to  the  plaintiff  and  Bobert  B.  Lawton,  as  inventors, 
February  22d,  1859,  for  an  "  improvement  in  hose-conplings." 
It  came  before  me  {Bliss  v.  Haightj  ante^p.  7,)  on  the  final 
hearing  of  a  suit  in  eqnitj  brought  on  it  bj  the  plaintiff 
against  the  defendant  Haight  and  others.  In  the  construc- 
tion I  then  gave  to  the  patent,  there  had  been  no  infringe- 
ment of  it  bj  the  defendants  in  that  suit.  In  my  decision 
then  given,  I  said:  ^^It  may  be  that  the  patentees  have 
a  patentable  invention  in  the  action  between  the  conical 
face  of  a  pin  and  the  bevelled  side  of  a  groove  in  two 
thimbles,  in  a  hose-coupling,  to  make  a  water-tight  joint 
between  the  end  of  one  thimble  and  a  seat  in  the  other, 
irrespective  of  any  capacity  in  the  pin  to  rotate,  after  the 
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thimbles  are  set,  to  allow  a  swivelling  action ;  but,  if  thej 
have,  they  have  failed  to  secure  it  by  their  claim,  as  at 
present  worded.  The  defendants  have  been  called  npon  to 
meet  and  defend  against  the  claim  as  it  is ;  and  the  most  lib- 
eral interpretation  will  not  warrant  the  Court  in  striking  out 
from  the  claim  the  feature  ef  rotation,  which  makes  the  pin  a 
roller,  and  which  the  claim  states  is  a  part  of  the  whole,  and 
must  operate  to  effect  the  purpose  which  the  body  o^  the  spe- 
cification sets  forth  as  the  purpose  to  be  effected  by  such  rota- 
tion. The  defendants'  coupling  has  no  substitute  or  equiva- 
lent for  such  feature  of  rotation  in  the  pin,  and  it  does  not  in- 
fringe the  patent.'^  Since  that  decision  was  rendered  the 
patent  has  been  reissued  to  the  plaintiff,  the  reissue  bearing 
date  December  21st,  1869.  There  can  be  no  doubt  that  the 
case  was  a  proper  one  for  a  reissue,  and  that  the  reissue  is 
valid.  The  reissued  speci^cation  says :  ^^  The  object  of  this 
invention  is  to  connect  hose  together  in  such  a  manner  as  to 
secure  a  tight  joint,  and  admit  of  their  being  connected  and 
disconnected  with  greater  facility  than  was  previously  done. 
'  The  nature  of  the  invention  consists  in  having  a  part  of  one 
of  the  thimbles  which  are  to  connect  the  end  of  the  hose, 
fitted  into  the  other,  with  a  circumferential  groove  around 
the  inner  one,  having  an  inclined  side  nearest  the  tight  joint 
to  be  formed  by  the  coupling,  and  a  pin,  operated  longitudi- 
nally through  the  outer  thimble  and  against  the  side  of  the 
groove,  so  that,  when  the  pin  is  moved  in,  it  acts  against  the 
inclined  side  of  the  groove,  and  forces  the  thimbles  together, 
and  secures  a  tight  joint  where  the  joint  is  to  be  made  be- 
tween the  two  thimbles,  and,  when  the  pin  is  moved  out,  it 
allows  the  thimbles  to  be  separated."  The  specification  then 
describes  fully  and  intelligibly  the  mode  of  constructing  and 
adjusting  the  apparatus.  A  thimble,  D,  fits  within  another 
thimble,  C,  the  end  of  D  abutting  against  a  packing  or 
ground  seat  on  a  shoulder  formed  within  C.  D  is  grooved  dr- 
cumferentially,  one  side  at  least  of  the  groove  being  bevelled 
or  inclined,  so  that  the  outer  part  is  wider  than  the  inner 
part,  and  on  C  a  tubular  fianch  is  made,  with  an  opening 
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through  it  and  through  0.  A  pin,  which,  by  preference,  has 
its  inner  end  tapering,  or  ronnded,  or  bevelled,  or  chamfered^ 
passes  through  such  opening  into  the  circular  groove  on  D» 
Sut  the  end  of  the  pin  may  be  made,  without  being  so  formed, 
to  act  on  the  inclined  side  of  the  groove,  and  tend  to  force  the 
parts  together,  but  not  so  advantageously.  The  pin  is  to  be 
operated  through  the  opening  by  means  of  a  screw  connec- 
tion, or  in  any  other  convenient  or  known  way,  but  prefera- 
bly by  a  screw ;  and,  when  the  pin  is  moved  inwardly,  its  end 
comes  in  contact  with  the  inclined  side  of  the  groove  on  D> 
and  forces  the  end  of  D  against  the  shoulder  on  the  inside  of 
C,  thereby  making  a  tight  joint.  A  mode  is  described  of  con- 
structing the  pin  so  as  to  allow  it  to  rotate  freely  when  not 
disconnected  from  the  thimble,  and  thereby  prevent  one  and 
the  same  part  of  it  from  wearing  at  all  times  against  the  in- 
clined side  of  the  groove  on  D.  The  first  two  claims  in  the 
reissue  are  as  follows :  "  1.  The  combination  of  the  two  thim- 
bles, C  and  D,  by  means  of  a  pin,  operating  longitudinally 
through  the  outer  thimble  C,  and  against  the  inclined  side  of 
the  groove  in  the  thimble  D,  so  that  the  two  thimbles  will  be 
forced  together  by  the  inward  movement  of  the  pin,  and  be 
liberated  by  its  outward  movement,  substantially  as  de8<3ribed» 
2.  The  side  of  the  groove  in  D,  nearest  to  iJie  joint  to  be 
formed,  or  to  the  flanch,  constructed  with  an  incline,  substan- 
tially as  described.'^ 

Nothing  is  found  in  the  description  in  the  specification  in 
the  reissue  which  is  not  contained  in  the  specification  and 
drawings  of  the  original  patent,  and  the  two  claims  above  re- 
cited are  within  the  scope  of  the  invention  described.  The 
feature  of  the  rotation  of  the  pin  is  described  as  a  preferential 
mode  of  construction,  but  it  is  not  made  a  necessary  part  of 
either  of  the  two  claims.  It  is  quite  obvious  that  the  object 
of  the  invention,  in  attaining  a  tight  joint  between  the  thim- 
bles, and  in  enabling  them  to  be  rapidly  connected  and  dis- 
connected, can  be  accomplished  by  a  pin  which  does  not  ro- 
tate, as  well  as  by  one  which  does.  On  this  subject  I  said^ 
in  my  decision  in  the  former  case :  ^^  It  is  apparent,  from  the 
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description  in  the  specification,  that  the  conical  roller  is  en- 
dowed with  two  functions.  The  conical  face  of  the  roller 
will,  by  bearing  against  the  bevelled  or  inclined  side  of  the 
groove,  when  the  roller  is  screwed  into  the  groove  or  recess, 
force  the  end  of  one  thimble  against  the  ground  seat  or  pack- 
ing in  the  other  thimble,  and  thus  form  a  water-tight  joint. 
This  function  of  making  pressure,  by  the  wedge-like  action 
between  the  conical  face  of  the  roller  and  the  bevelled  side  of 
the  groove,  has  relation  solely  to  the  production  of  a  water- 
tight joint  between  the  two  thimbles.  In  this  particular,  the 
fact  that  the  roller  is  a  roller,  capable  of  rotation,  and  not  a 
pin,  incapable  of  rotation,  is  of  no  importance.  A  pin  with  a 
conical  face,  incapable  of  rotation,  and  such  face  bearing 
against  the  bevelled  side  of  the  groove,  would  be,  in  all  re- 
spects, the  same  as  a  roller  with  a  conical  face,  so  far  as  the 
wedge-like  action  between  such  conical  face  and  the  bevelled 
side  of  the  groove,  to  press  together  the  parts  where  the 
water-tight  joint  is  to  be  formed,  is  concerned.  But  the 
roller,  in  addition  to  having  a  conical  face,  is  a  roller ;  and 
this  introduces  the  second  function  of  the  conical  roller. 
That  is,  that,  after  the  roller  is  screwed  into  the  groove,  and 
the  connection  is  formed  between  the  two  pieces  of  hose, 
they  can  be  turned  or  rotated  easily,  and  without  much  Mc- 
tion,  by  means  of  the  rotation  of  the  roller  in  one  thimble,  as 
its  face  bears  against  the  side  of  the  groove  in  the  other  thim- 
ble. As  the  two  pieces  of  hose  are  turned,  the  movement  of 
the  end  of  one  thimble  against  the  packing  or  ground  seat  in 
the  other  thimble  is  favored  and  assisted  by  the  rotation  of 
the  roller.  This  is  what  the  specification  calls,  obtaining  a 
swivel  joint.  It  is  an  incident  of  this  function,  that  compen- 
sation is  made  for  the  wear  attending  the  turning  of  the  hose, 
by  the  fact  that  the  roller  may  be  screwed  down  further  into 
the  groove,  as  the  conical  face  of  the  roller  or  the  bevelled 
flide  of  the  groove  becomes  worn.*'  There  was,  therefore, 
abundant  warrant  for  the  two  claims  thus  introduced  into  the 
reissue.  The  essence  of  the  first  claim  is  the  two  thimbles, 
the  inner  one  grooved  circumferentially,  and  with  an  incline 
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on  the  Bide  of  the  groove,  against  which  a  pin,  passing 
through  the  outer  thimble,  is  forced,  so  that  the  inward  move- 
ment of  the  pin  crowds  the  end  of  the  inner  thimble  against 
the  seat  on  the  shoulder  in  the  outer  thimble.  The  second 
claim  claims  merely  the  construction  with  an  incline,  of  the 
side  of  the  groove  in  the  inner  thimble. 

The  defendants  in  this  case  are  engaged  in  making  and 
selling  hose-couplings  the  same  in  construction  as  those 
made  and  sold  by  the  defendants  in  the  ^rmer  suit,  and  pos- 
sessing every  feature  referred  to  in  the  specification  of  the 
reissue,  except  the  feature  of  the  rotation  of  the  pin  when 
not  disconnected  from  the  thimble.  But  that  feature  forms 
no  part  of  either  the  first  or  the  second  claim  of  the  reissue. 
The  infringement  by  the  defendants  is,  therefore,  clear. 

The  defendants  have  put  in  an  answer  attacking  the 
reissued  patent  on  various  grounds :  (1.)  Want  of  clearness 
in  the  specification;  (2.)  Bad  faith  in  the  reissue,  in  that 
Lawton  and  Bliss  did  not  invent  what  is  claimed  in  the  reis- 
sue ;  (3.)  Inability  of  the  invention,  as  described  in  the  reis- 
sue, to  make  a  secure  connection  under  hydrostatic  or  other 
pressure ;  (4.)  Prior  existence  of  the  invention  in  a  patent 
granted  to  Jesse  Keed,  April  16th,  1841,  for  an  "  improve- 
ment in  pumps." 

The  plaintiff  now  moves  for  a  provisional  injunction. 
Nothing  is  shown  in  opposition  which  gives  any  support  to 
any  of  the  grounds  on  which  the  patent  is  attacked  in  the 
answer,  or  which  in  any  manner  impeaches  the  validity  of  the 
reissued  patent,  or  throws  any  doubt  on  the  right  of  the 
plaintiff.  The  Reed  patent  does  not  contain  anything  that  is 
claimed  in  the  first  two  claims  of  the  reissue. 

An  injunction  must  issue. 


Oearge  CUffordj  for  the  plaintiff. 

Peter  Vcm  Antwerp^  for  the  defendants. 
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Robert  J.  Hubbard  and  Andrew  J.  HsmirioN 

vs. 
The  Allaire  Works.    In  Equitt. 

Sections  85  and  89  of  the  bankruptcy  Act  of  March  2d,  1867,  (14  U.  B.  Stat,  ct 
Large,  628,  680,)  must  be  oonstmed  together,  and  an  assignee  is  not  entitled 
to  any  greater  rights  in  respect  to  recovering  back  money  or  other  property 
nnder  the  89th  section  than  he  is  entitled  to  under  the  86th  section. 

Where  he  seeks  to  recorer  back  money  paid  with  a  yiew  to  g^ve  a  preference  to 
a  creditor,  he  most  show,  in  order  to  entitle  himself  to  reoorer,  that  the 
preference  was  given  within  four  months  before  the  filing  of  the  petition  in 
bankmptcy. 

(Before  Blatobfoxd,  J.,  Southern  District  of  New  York,  Jnne  8th,  1870.) 

This  was  a  bill  in  equity  praying  that  a  judgment  ren- 
dered in  favor  of  the  defendants  against  the  bankrupts,  and 
all  proceedings  thereunder,  including  an  execution  issued 
thereon  and  a  sale  of  property  of  the  bankrupts  on  such  exe- 
cution, might  be  decreed  to  be  null  and  void,  and  that  the 
defendants  might  be  required  to  account  for  and  pay  over  to 
the  plaintiffs,  as  assignees  of  the  bankrupts,  such  sums  of 
money  as  they  had  received  by  virtue  of  the  judgment  and 
the  proceedings  thereunder.  The  defendants  had  a  claim 
against  the  bankrupts  amounting  to  $4,654.44,  with  interest 
from  October  18th,  1867.  On  the  28th  of  October,  1867, 
the  defendants  commenced  an  action  against  the  bankrupts, 
in  the  Superior  Court  of  the  city  of  New  York,  to  recover 
the  said  daim.  The  bankrupts,  in  pursuance  of  an  agree- 
ment to  that  effect  made  by  them  with  the  defendants, 
appeared  in  the  suit  by  attorney,  and,  without  availing 
themselves  of  the  twenty  days  delay  allowed  by  law,  con- 
sented in  writing  to  the  entry  of  a  judgment  in  the  suit  in 
favor  of  the  defendants,  by  serving  on  the  defendants,  on 
the  31st  of  October,  1867,  an  offer  in  writing  to  allow  judg- 
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ment  to  be  taken  for  said  fioin.  On  the  Ist  of  Kovember, 
1867,  the  offer  was  accepted  by  the  defendants,  and,  on  the 
3d  of  Noyember,  1867,  a  judgment  was  entered  and  docket- 
ted  in  said  Court  in  favor  of  the  defendants  against  the  bank- 
rupts, for  $4,686.60,  being  the  amount  of  said  claim,  and 
interest  and  costs  of  suit.  On  the  same  day  an  execution 
was  issued  on  the  judgment  to  the  sheriff  of  the  city  and 
county  of  New  York.  Under  that  execution  and  other  exe- 
cutions the  sheriff  seized  certain  personal  property  of  the 
bankrupts,  and,  on  the  14th  of  March,  1868,  sold  it,  and 
realized  for  it  a  sum,  out  of  which  the  amount  of  the  judg- 
ment, with  interest  from  Kovember  2d,  1867,  namely, 
$4,806.94,  was  paid  to  the  defendants.  The  claim  bn  which 
the  judgment  was  recovered  was  one  which  existed  on  the 
18th  of  October,  1867.  On  the  allegations  in  the  bill,  the 
bankrupts,  at  the  time  of  the  confession  of  judgment  and  of 
the  entry  thereof,  were  insolvent,  and  the  officers  of  the  de- 
fendants, they  being  a  corporation,  had  reasonable  cause  to 
believe  that  the  bankrupts  were  so  insolvent,  and  that  the 
transaction  was  one  in  fraud  of  the  provisions  of  the  bank- 
ruptcy Act.  On  the  27th  of  March,  1868,  a  petition  in 
involuntary  bankruptcy  was  filed,  in  the  District  Court  of  the 
United  States  for  this  District,  against  the  bankrupts.  On 
the  17th  of  April,  1868,  they  were  adjudged  bankrupts,  and 
the  plaintiffs  were  afterwards  duly  chosen  to  be  their  as- 
signees. The  case  now  came  before  the  Court  on  a  plea  put 
in  by  the  defendants  to  the  bill.  The  plea  did  not  aver  when 
the  property  of  the  bankrupts  was  seized  on  the  execution, 
nor  did  the  bill  aver  when  it  was  so  seized.  But  the  plea 
averred  that  the  execution  was  levied  on  the  property  more 
than  four  months  before  the  filing  of  the  petition  in  bank- 
ruptcy. The  plea  pleaded  in  bar  of  the  bill  the  fact  that  the 
judgment  was  entered,  and  execution  thereon  was  issued, 
and  the  levy  thereunder  complained  of  in  the  bill  was  made, 
more  than  four  months  before  the  filing  of  said  petition,  and 
that  no  part  of  the  property  of  the  bankrupts,  mentioned  in 
the  bill,  was  attached,  sequestered,  or  seized  on  execution, 
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under  or  by  virtue  of  the  judgment^  within  four  months  before 
the  filing  of  the  eaid  petition.  The  plaintiffs  did  not  take 
issue  on  the  plea,  but  demurred  to  it,  and  the  question 
whether  the  plea  should  be  held  good  and  allowed  was 
argued. 

James  EmoU  and  John  McDonald^  for  the  plaintiffs. 

Charles  A.  RapdUo^  for  the  defendants. 

Blatohfobd,  J.  The  question  involved  in  this  ease  is, 
whether  the  plaintiffs  can  recover,  in  view  of  the  fact  that  the 
property  in  question  was  not  seized  on  execution  within  four 
months  before  the  filing  of  the  petition  in  bankruptcy  against 
the  bankrupts,  although  it  was  so  seized  within  six  months 
before  such  filing.  My  attention  has  not  been  called  to  any 
adjudication  in  which  the  point  appears  to  have  challenged 
attention.  The  case  of  Orahamh  v.  Sta/rk^  (3  BanJcrvpt  Reg- 
ister y  93,)  is,  on  its  facts,  an  authority  in  favor  of  the  plaintiffs. 
The  preference  to  the  creditor  in  that  case  was  given  within 
six  months  before  the  filing  of  the  petition  in  bankruptcy, 
although  not  within  four  months,  and  the  preference  was  set 
aside  on  proceedings  taken  by  the  assignee  in  bankruptcy. 
But  the  point  as  to  the  four  months'  limitation  is  not  ad- 
verted to  by  the  Court  in  its  decision,  nor  does  it  appear  that 
it  was  taken  by  counsel. 

I  have  always  regarded  it  as  clear,  that  sections  35  and  39 
of  the  bankruptcy  Act  must  be  construed  together  and  made 
to  harmonize,  and  effect  be  given  to  every  provision  in  each 
of  them.  In  this  view,  and  on  a  consideration  of  the  entire 
statute,  I  do  not  think  that  an  assignee  is  entitled  to  any 
greater  rights  in  respect  to  recovering  back  money  or  other 
property  under  the  39th  section  that  he  is  entitled  to  under 
the  35th.  Under  the  35th  section,  some  effect  must  be  given 
to  the  four  months'  limitation  therein  prescribed.  The 
second  branch  of  that  section,  which  concerns  the  six  months' 
limitation,  does,  in  terms,  include  the  transaction  in  question 
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in  this  case ;  and,  if  there  were  no  such  provision  in  the  stat- 
ute as  that  found  in  the  first  branch  of  the  35th  section,  the 
plaintiffs'  right  to  judgment  on  the  plea  would  be  clear.  But, 
the  two  branches  of  the  35th  section  must  be  construed  to- 
gether, and  a  scope  of  operation  given  to  each  of  them,  if  pos- 
sible. If  the  second  branch,  with  its  six  months'  limitation, 
is  to  be  held  to  cover  every  case,  as  well  that  of  a  preference 
to  a  creditor,  as  all  other  cases,  the  first  branch  is  useless  and 
might  as  well  have  been  omitted.  But  the  first  branch,  which 
is  the  partial  clause,  precedes  the  second  branch,  which  is  the 
general  clause.  The  first  branch  provides  for  the  case  of  a 
transaction  done  with  a  view  to  give  a  preference  to  a  credi- 
tor or  person  having  a  claim  against  a  debtor,  or  who  is  under 
any  liability  for  him.  In  such  case,  if  the  transaction  takes 
place  within  four  months  before  the  filing  of  the  petition  in 
bankruptcy,  and  the  other  circumstances  specified  exist,  the 
transaction  is  made  void.  The  second  branch  must  be  held 
to  be  intended  to  provide  for  any  disposition  of  property 
that  is  not  provided  for  by  the  first  branch,  that  is,  for  any 
disposition  that  does  not  gives  such  a  preference  as  the  first 
branch  provides  for.  But,  whenever  a  case  falls  within  the 
first  branch,  it  must,  although  ijb  may  also  be  in  terms  within 
the  second  branch,  be  tested,  as  to  its  validity,  and  as  to  the 
limitation  of  time  prescribed,  exclusively  by  the  provisions  of 
the  first  branch. 

It  results,  from  these  views,  that  the  plea  must  be  allowed, 
and  the  bill  be  dismissed,  with  costs. 
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The  rale,  that,  where  two  ships  niider  steam  are  crossing,  so  as  to  involye  risk  of 
collision,  the  ship  which  has  the  other  on  her  starboard  side,  shall  keep  ont  of 
the  way  of  the  other,  enforced  and  applied, 

Emha^rassment  by  proximity  to  Tessels  at  anchor  is  not  an  ezcose  for  not 
observing  snch  mle,  where  there  is  no  justification  for  being  in  sach  prox- 
imity. 

The  not  slackening  of  speed  by  the  vessel  bound  to  observe  snch  rule,  con- 
demned ;  and  the  keeping  of  her  course  by  the  other  vessel,  approved. 

{Before  Woodbuvf,  J.,  Southern  District  of  New  York,  June  11th,  1870.) 

Woodruff,  J.  The  counsel  for  the  claimants  has  argued 
this  case  with  very  great  ability  and  skill.  The  rules  of  mari- 
time law,  which  he  urges  with  great  zeal,  are,  for  the  most 
part,  unquestionable.  My  exalnination  of  the  testimony  has 
brought  me,  however,  to  the  same  conclusion  upon  the  facts 
which  is  stated  with  great  clearness  and  force  in  the  opinion 
of  the  District  Judge  before  whom  the  cause  was  tried  below. 
(2  Benedict^  299.)  No  additional  te^rtimony  was  taken  in  this 
Court,  and  I  do  not  think  I  should  state  the  grounds  of  decision  ^ 
more  satisfactorily  if  I  were  to  discuss  the  evidence  in  detail. 

It  is  not  questioned  that  the  Hansa  was  navigated  in  entire 
disregard  of  the  rule  which,  when  two  ships  under  steam  are 
crossing,  so  as  to  involve  risk  of  collision,  requires  that  the 
ship  which  has  the  other  on  her  starboard  side  shall  keep 
out  of  the  way  of  the  other.  The  master  of  the  Hansa,  from 
the  moment  he  saw  the  Transporter  off  his  starboard  bow, 
was  apprehensive  of  collision,  and  yet  did  absolutely  nothing 
with  a  view  to  avoid  it  until  the  collision  was  inevitable,  but 
continued  to  advance  with  undiminished  speed,  from  six  to 
nine  miles  an  hour,  according  to  the  varying  estimates  of  the 
claimants'  own  witnesses,  he,  as  is  justly  to  be  inferred  from 
Jiis  own  testimony,  relying  upon  an  expectation,  or  at  least 
trusting  to  a  hope,  that  the  Transporter  would  change  her 
course. 
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The  effort  is  ingeniously  and  zealously  made  to  excuse  the 
non-observance  of  the  rule  by  the  Hansa,  by  denying  its  ap- 
plicability to  her  when  she  was  greatly  embarrassed  by  the 
vicinity  of  numerous  vessels  at  anchor,  which  it  was  necessary 
that  she  should  avoid.  That  embarrassment  is  entitled  to 
consideration,  and,  if  the  Hansa  had  done  what  she  could 
under  the  circumstances,  would  have  great  weight,  notwith- 
standing the  doubt  created  by  the  conflict  of  testimony,  as  to 
whether  near  the  place  of  collision  there  were  any  vessels 
which  were  a  hindrance  to  her  appropriate  effort  to  avoid  the 
Transporter  by  passing  to  the  eastward  of  her.  But  no  suffi- 
cient excuse  can  be  found  for  her  advancing  among  those 
vessels  lying  at  anchor,  if  they  were  even  as  numerous  as  her 
master  states,  and  attempting  to  pass  the  bow  of  the  Trans- 
porter at  a  speed  which  her  own  pilot  estimates  at  nine  miles 
an  hour,  or  at  the  speed  of  six  or  seven  miles  an  hour,  as  her 
other  witnesses  judge,  when  she  had  the  Transporter  in  full 
view,  according  to  her  master's  own  statement,  for  half  a 
mile. 

The  excuse  for  not  moving  more  slowly  and  by  that 
means  more  carefully,  which  her  master  states,  is,  that  it  was 
necessary  that  she  should  have  the  speed  she  maintained  in 
order  to  have  steerage  way.  But  the  pilot  testifies  that  she 
was  manageable  at  a  speed  of  three  miles  an  hour,  and,  in  an 
ebb  tide  running  three  miles  an  hour  in  the  opposite  direc- 
,tion,  it  would  be  very  extraordinary  if  the  statement  of  the 
pilot  were  not  correct.  It  gave  her  practically  a  motion  rela- 
tively to  the  water  of  six  miles  an  hour,  and  there  must  be 
some  very  extraordinary  reason  if  she  could  not  have  been 
safely  steered  with  less  than  that.  I  am  compelled  to  reject 
the  excuse  and  to  say,  that  if,  instead  of  hoping  that  the 
Transporter  would  change  her  course,  the  Hansa  had  slack- 
ened speed,  she  might  safely  have  picked  her  way  among  the 
vessels  at  anchor  and  passed  safely  to  the  eastward  of  the 
Transporter,  and  that  it  was  her  duty  to  do  so.  In  short,  the 
proof  fails  to  satisfy  me  that  there  was  any  sufficient  embar- 
rassment  to  justify  her  in  disregarding  the  rule.    Doubtless, 

Vol.  Vn.-19 


290  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Sawyer  v.  Oakman. 

it  was  more  convenieDt  for  her  to  take  her  usual  course  up 
and  along  the  west  side  of  the  river.  That  was  the  most  di- 
rect route  to  her  berth  at  Hoboken,  but  such  convenience 
must  yield  to  rules  devised  for  general  observance  and  to 
secure  safety  to  others. 

The  suggestion  is  plausible,  that  the  Transporter  was 
easily  managed,  and  readily  turned  to  starboard  or  port,  and 
that,  in  circumstances  of  danger,  instant  and  active  effort 
should  have  been  made  by  her.  The  rule  is  very  well,  but 
here,  if  I  am  right  in  my  previous  conclusion,  the  master  of 
the  Transporter  saw  and  could  see  no  reason  on  his  part  for 
not  observing  the  rule  which,  while  it  required  the  Hansa  to 
avoid  the  Transporter,  required  the  Transporter  to  keep  her 
course.  When  the  peril  became  imminent,  she  appears  to 
have  done  all  that  was  possible  to  avert  the  consequences. 

I  am  constrained  to  regard  the  fault  as  wholly  on  the  part 
of  the  Hansa.    The  decree  must,  therefore,  be  affirmed. 

WiUiam  Jay  Hashett^  for  the  libellants. 
Washington  Q.  Morton^  for  the  claimants. 


Charles  Sawyer  and  others 
Samuel  Oaeman  and  others. 

tCircamstances  stated  under  which  the  owner  of  a  wharf  is  bonnd  to  notify  the 
master  of  a  vessel  which  is  about  to  hanl  ia  to  such  wharf,  as  to  the  condition 
of  the  bottom  alongside  of  the  wharf,  where  the  vessel,  when  hauled  in,  will 
touch  the  bottom  by  the  fall  of  the  tide. 

The  owner  of  a  wharf,  making  use  of  it  for  gain,  iu  the  course  of  his  business,  is 
liable  for  the  damages  caused  by  inequalities  in  the  bottom  alongside  of  the 
wharf,  to  a  vessel  lawfully  using  the  berth  in  the  course  of  business  and  exer- 
cising due  care. 

Although  the  act  of  hauling  a  vessel  Into  a  berth  at  a  wharf  on  Sunday  is  an 
Ulegal  act  under  a  State  statute,  yet  if  damage  be  suffered  by  the  vessel  on  that 
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day,  at  saeh  berth,  through  the  wrongful  act  or  omisdoii  of  another,  the  owner 

of  the  yesael  may  recover  against  him  for  such  damage,  in  Admiralty,  in  a 

Court  of  the  United  States. 
Cases  stated  in  which  fees  paid  fSor  surreys  of  injured  vessels  are  allowed  as  part 

of  a  recovery. 
The  rule  stated,  in  respect  to  allowiog  a  libeUant  for  depreciation  in  the  value 

of  a  vessel  injured  and  repaired. 
The  expense  of  a  protest  disallowed,  in  this  case. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  June  11th,  1870.) 

This  was  an  appeal  by  the  respondents  in  a  suit  in  Admi- 
ralty, from  a  decree  of  the  Disti-iet  Court  for  the  District  of 
Massachusetts.  The  opinion  of  the  District  Court,  (Lowell, 
J.,)  was  as  follows  :  "  The  libellants  are  the  owners  of  the 
schooner  Bowdoin,  and  the  respondents  own  a  wharf  and  dock 
at  Charlestown.  In  October,  1866,  the  schooner,  loaded  with 
a  full  cargo  of  coal,  arrived  in  port  consigned  to  the  respond- 
ents, and,  at  the  request  of  the  latter,  made  fast  at  one  of  the 
piers  of  the  wharf,  and  awaited  for  some  days  the  discharge  of 
two  other  vessels  which  had  a  prior  right  to  the  berth.  On 
Saturday,  the  master  attempted  to  haul  in  to  the  dock,  which 
was  then  clear,  but  failed,  and  did  haul  in  at  high  tide  in  the 
afternoon  of  Sunday.  On  Monday  morning  it  was  discovered 
that  the  vessel  was  badly  hogged  and  strained,  causing  a 
damage  estimated  in  the  libel  at  ten  thousand  dollars,  for 
which  the  owners  are  now  proceeding.  The  libellants  attrib- 
ute the  damage  to  the  bad  state  of  the  dock,  which  they  say 
had  a  large  pile  of  coal  in  it  and  was  otherwise  dangerous. 
The  respondents  aver  that  the  injury  resulted  from  the  negli- 
gence of  the  master  in  not  hauling  to  the  place  pointed  out  to 
him  for  that  purpose,  and  in  not  putting  in  suitable  fenders. 
It  seems  that  the  dock  has  two  berths,  of  which  the  upper  or 
inner  berth  is  much  shallower  than  the  other,  and  is  intended 
for  vessels  that  take  the  ground  at  low  tide,  and  the  theory 
of  the  defence  is,  that  the  vessel  lay  partly  in  one  and  partly 
in  the  other,  and  so  did  not  rest  wholly  upon  the  ground  at 
low  tide ;  and  she  had  a  considerable  list  outwards,  or  to  port, 
which  is  alleged  to  have  been  caused  by  the  master's,  negli- 
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gence ;  and  the  damage  is  attributed  by  the  reepondents  to 
one  or  both  of  these  causes.  They  farther  set  up,  as  a  matter 
of  law,  that  the  master,  in  removing  his  vessel  on  Sunday, 
was  acting  illegally,  under  the  statutes  of  Massachusetts,  and 
cannot  recover  for  any  injuries  received  by  or  in  conse- 
quence of  doing  such  an  act. 

Much  evidence  has  been  given  on  both  sides  concerning 
the  size  of  the  pile  of  coal  which  had  slid  into  the  dock  some 
days  before.  The  witnesses  for  the  libellants  estimate  it  at 
twenty  tons,  and  say  it  reached  into  the  keel  bed ;  while,  on 
the  other  side,  it  is  reduced  to  a  very  much  smaller  size,  and 
is  said  to  have  ended  short  of  the  place  where  vessels  ordina- 
rily lie.  There  has,  also,  been  much  controversy  upon  the 
question  whether  the  master  should  have  hauled  &rther 
ahead.  It  seems  that  he  and  the  mate  were  told  that  they 
were  to  take  the  berth  which  the  vessel  just  discharged, 
called  the  Daybreak,  had  occupied ;  and  that  a  landing  stage 
was  pointed  out  to  one  or  both  of  them  as  the  point  to  which 
they  were  to  bring  the  main-hatch  of  their  schooner.  This 
landing  stage  was  movable,  and,  after  the  Daybreak  was  dis- 
charged, it  was  hauled  inward  from  the  edge  of  the  wharf,  to 
allow  her  to  pass  out,  and  was  twisted  around,  so  that  its 
lower  end  was  some  feet  farther  down  the  dock  than  it  had 
been  when  the  Daybreak  was  discharging.  To  this  end  of 
the  stage,  as  thus  situated,  the  master  hauled  the  upper  corner 
or  line  of  his  main-hatch,  which  he  says  is  a  substantial  com- 
pliance with  the  directions  given  him.  Finally,  it  is  said,  on 
the  one  side,  that  the  listing  of  the  vessel  shows  that  the 
master  had  not  put  in  suitable  fenders,  and  that  this  may  be 
one  chief  or  even  the  sole  cause  of  the  strain  to  his  vessel. 
On  the  other,  it  is  declared  that  he  put  in  the  usual  fenders, 
and  that,  if  larger  fenders  were  required,  the  wharfinger 
should  have  notified  him. 

Upon  these  much-contested  points  I  am  of  opinion,  upon 
the  preponderance  of  the  evidence,  that  the  damage  was  prob- 
ably caused  by  the  vessel's  resting  on  the  pile  of  coal,  though 
this  point  is  by  no  means  clear ;  but,  if  not,  yet  that  the 
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master  complied  substantially  with  the  directions  of  the 
wharfinger  in  placing  his  vessel  as  he  did,  and  that  he  put  in 
the  usual  fenders.  He  was  not  warned  of  any  danger,  nor 
that  there  was  any  reason  for  his  hauling  to  any  particular 
spot,  except  the  convenience  of  discharging  his  vessel  at  that 
berth,  which  was  the  real  and  only  object  of  the  notice,  nor  of 
the  necessity  for  larger  fenders,  and,  in  hauling  as  he  did  to  a 
place  within  reach  of  the  landing  stage  and  suitable  for  dis- 
charging, and  in  fending  in  the  usual  way,  he  exercised  due 
care  and  skill ;  for,  I  agree,  that,  without  special  notice,  he 
would  not  be  bound  to  more  than  usual  care  either  in  placing 
his  schooner  or  in  making  fast. 

It  is  clear  that,  if  the  vessel  was  properly  navigated  and 
made  fast,  the  injury  must  have  resulted  from  some  defect  in 
the  respondents'  dock ;  and  this  is  hardly  denied.  Now, 
whether  the  defect  were  of  the  kind  supposed  by  the  one  side 
or  by  the  other,  appears  to  me  immaterial,  because,  in  either 
case,  the  respondents  must  be  presumed  to  have  known  of  it, 
since  the  pile  of  coal  had  been  there  for  some  days,  and  the 
inequalities  in  the  bottom  of  the  dock  for  some  years  ;  and, 
upon  principles  recognized  alike  at  common  law  and  in  the 
Admiralty,  the  owners  of  the  dock  and  wharf,  making  use  of 
it  for  gain,  in  the  course  of  their  business,  would  be  liable  for 
the  damages  arising  from  such  defects,  to  a  person  lawfully 
nsing  the  dock  in  the  course  of  business  and  in  the  exercise  of 
due  care.  {PhUaddphia  R,  R.  Go.  v.  PhUaddphia  Stecmt- 
boat  Co.j  23  Sow.,  209 ;  Pa/maby  v.  Lancaster  Camsdl  Co.y 
11  A.  (6  jK,  223 ;  Mersey  Docks  Company  v.  Gibhsj  Eng, 
Law  Rep.,,  1  JST.  Z.,  93.) 

It  remains  to  enquire  whether  the  libellants  are  in  a  con- 
dition to  recover  this  damage.  They  hauled  in  on  a  Sunday, 
not  at  the  end  of  a  voyage,  but  in  order  to  be  in  a  position  to 
save  a  tide  on  Monday.  It  is  alleged  in  the  libel,  that  the  po- 
sition of  the  schooner  was  somewhat  dangerous  where  she  lay 
ou  Saturday,  from  which  it  might  be  inferred  to  be  a  work  of 
necessity  to  move  her.  But  the  evidence  does  not  bear  out 
this  allegation,  and  it  was  abandoned  at  the  argument.    An- 
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other  objection  taken  is,  that  the  damage  was  not  done  on 
Sunday.  It  seems  that  the  injury  was  not  apparent  to  the 
master  at  ten  o'clock  at  night,  which  was  after  low  water. 
The  vessel,  from  the  depth  of  her  draft,  would  be  aground 
not  only  at  low  water,  but  during  a  great  part  of  the  rising 
and  falling  of  the  tide,  so  that  she  was  in  a  position  to  suffer 
damage  during  several  hours  on  Monday,  (which  begins  at 
midnight,)  as  well  as  during  a  part  of  Sunday,  and  it  is 
argued  that  I  ought  not  to  infer,  in  the  absence  of  evidence, 
that  the  injury  was  in  fact  done  on  Sunday.  I  am  much  in- 
clined to  this  opinion.  But  it  may  be  doubted  whether  the 
burden  of  proof  would  not  be  on  the  libellants  to  show  that 
they  were  lawfully  using  the  dock  when  the  damage  was  sus- 
tained ;  and,  if  so,  the  mere  absence  of  inference  either  way 
might  not  be  enough  for  them,  if  the  original  act  of  hauling 
in  on  Sunday  puts  them  in  the  wrong.  It  may  be  said  that, 
as  there  was  no  appearance  of  strain  or  injury  when  the  cap- 
tain went  to  bed  on  Sunday  night,  and  none  such  was  discov- 
ered until  six  or  seven  o'clock  in  the  morning,  the  inference 
may  fairly  be  drawn  that  it  occurred  after  midnight.  This, 
again,  may  be  so ;  but,  as  the  question  is  one  of  fact,  and  in 
which  there  is  great  liability  to  mistake,  I  have  thought  it  my 
duty  to  look  at  the  point  of  law,  on  the  supposition,  for  the 
purposes  of  this  opinion,  that  the  damage  was  done  on  Sun- 
day. 

It  can  hardly  be  denied,,  that  the  act  of  hauling  in  on  the 
Lord's  day  was  an  illegal  act  under  the  statute  of  Massachu- 
setts cited  at  the  bar,  which  prohibits  the  performance  of  work 
and  labor  on  that  day,  excepting  in  case  of  necessity.  Cases 
were  cited  from  the  Massachusetts  reports,  more  or  less  analo- 
gous to  this,  and  especially  the  important  and  leading  case  of 
GrT^g  V.  Wymcmj  (4  Cvsh,^  322,)  which  tend  to  show,  that  a 
plaintiff  who  is  obliged,  as  part  of  his  case,  to  found  himself 
upon  such  an  act,  cannot  recover  damages  from  a  defendant 
who  is  likewise  in  the  wrong.  But,  without  examining  the 
authorities  or  the  reasons  on  which  they  rest  with  critical  at- 
tention, and  assuming  that  no  action  analogous  to  this  could 
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be  maintaiiied  in  the  Courts  of  Massachusetts,  I  yet  feel  con- 
strained, whatever  my  judgment  might  be  upon  the  question, 
if  new,  to  follow  the  decision  in  23  Sow.,  209,  above  cited. 
That  was  a^'case  very  similar  in  its  circumstances  to  this,  and 
a  statute  of  Maryland  almost  identical  with  ours  was  relied 
on,  but  the  Supreme  Court  sustained  the  action.  It  is  true 
that  a  doubt  is  expressed  by  the  Court,  whether  the  act  of  be- 
ginning a  voyage  on  Sunday  was  intended  to  be  prohibited  by 
the  statute,  but  it  is  equally  true,  that  they  express  a  very  de- 
cided opinion,  that,  if  it  were,  yet  the  action  for  damages 
against  a  wrongdoer  would  not  be  barred  thereby.  I  do  not 
feel  at  liberty  to  overlook  one  point  of  their  opinion  more  than 
the  other.  Indeed,  of  the  two,  the  latter  doctrine  appears  to 
be  the  more  relied  on  in  the  judgment.  This  is  not  one  of 
those  local  questions  in  which  the  Admiralty  Courts  are  bound 
to  follow  the  State  decisions.  In  the  first  place,  the  thirty- 
fourth  section  of  the  Judiciary  Act  of  1789,  which  provides 
that  the  laws  of  the  several  States  shall  be  regarded  as  iiiles  of 
decisions  in  the  Courts  of  the  United  States  in  trials  at  com- 
mon law,  does  not  in  terms  apply  to  trials  in  the  Admiralty ; 
and,  on  this  ground.  Judge  Story  intimated  an  opinion  that 
statutes  of  limitation  would  not  bar  actions  in  such  Courts. 
This  has  remained  the  established  doctrine,  as  appears,  among 
other  things,  by  the  fact  that  State  rules  of  evidence  have  never 
governed  in  the  Admiralty  until  the  passage  of  a  recent  Act  of 
Congress.  So  that  the  question,  which  role  I  am  bound  to 
follow,  depends  on  whether  this  is  a  case  which,  by  general 
principles,  is  governed  by  the  local  law.  Now,  to  the  extent 
of  holding  that  work  done  in  contravention  of  the  statute  is 
illegal,  it  may  be  that  the  local  law  should  govern,  but  the 
statute  itself  is  silent  concerning  the  legal  consequences  of 
doing  such  an  act,  excepting  to  the  extent  of  the  penalty  di- 
rectly imposed.  The  eflfect  which  it  may  have  on  the  wrong- 
doer's standing  as  regards  third  persons,  is  no  part  of  the  con- 
struction of  the  statute,  but  the  application  of  a  general  prin- 
ciple of  law.  Thus,  in  Gregg  v.  Wymanj  it  was  decided,  upon 
general  principles,  as  derived  in  a  great  measure  from  English 
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cases,  that  a  wrongdoer  could  have  no  right  of  action  when  he 
was  obliged  to  claim  through  his  wrongful  act.  The  fact  that 
the  act  was  prohibited  by  a  State  statute  had  nothing  to  do 
with  that  part  of  the  case.  It  might  as  well,  for  all  the  pur- 
pose of  the  decision,  have  been  an  act  which  was  illegal  at 
common  law  or  by  a  statute  of  the  United  States.  This  libel 
is  for  a  marine  tort  committed  within  the  ebb  and  flow  of  the 
tide,  and  although  within  the  body  of  a  county,  yet  the  rights 
of  the  parties  depend  upon  the  law  as  administered  in  the  Ad- 
miralty. To  take  a  very  common  example,  let  us  suppose 
that,  instead  of  an  illegal  act,  contributory  negligence  of  the 
master  was  shown,  it  is  clear  that  the  damages  would  be  di- 
vided in  this  Court,  although  by  the  law  as  administered  in 
the  State  Courts,  the  plaintiff  could  not  recover  any  damages. 
For  these  reasons,  it  appears  to  me  to  be  my  duty,  without 
discussing  the  main  point  upon  principle,  to  follow  the  deci- 
sion, or  very  strongly  expressed  opinion,  of  the  Supreme 
Court  'of  the  United  States,  and  to  pronounce  for  the  damage." 

John  LatTwop^  for  the  libellants. 

JST.  D.  HadLochy  for  the  respondents. 

Woodruff,  J.  A  decree  in  favor  of  the  libellants  having 
been  made  in  the  District  Court  of  the  United  States  for  the 
District  of  Massachusetts,  the  respondents  appealed  to  the 
Circuit  Court,  claiming  that,  upon  the  whole  case,  they  are 
not  liable  for  the  damages  awarded  to  the  libellants,  and  that, 
if  liable  at  all,  the  Commissioner  by  whom  the  amount  of  such 
damage  was  ascertained  and  reported,  erred  in  allowing  cer- 
tain items  which  he  included  therein.  The  libellants,  having, 
in  the  District  Court,  taken  certain  exceptions  to  the  report 
of  the  Commissioner,  by  reason  of  the  disallowance  of  certain 
items  claimed  as  damages,  which  exceptions  were  overruled 
in  the  District  Court,  also  appealed  to  the  Circuit  Court.  It 
appearing  that  the  Honorable  Nathan  Clifford,  the  Associate 
Justice  of  the  Supreme  Court  of  the  United  States  assigned 
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to  the  first  Circuit,  is  so  related  to  one  of  the  parties  as  to 
render  it,  in  his  opinion,  improper  for  him  to  sit  on  the  trial 
of  the  case  on  appeal,  it  was  in  May,  1868,  ordered,  that  this 
fact  be  entered  of  record,  and  that  a  copy  of  such  order,  with 
the  proceedings  in  the  said  suit,  be  certified  to  this  Court,  at 
a  term  thereof  therein  mentioned,  to  be  held  at  the  city  of 
New  York,  and  the  same  were  so  certified  in  pursuance  of  the 
Act  of  Congress  in  that  behalf.  {Act  of  February  28^A,  1839, 
§  8,  5  JJ,  S.  Stat,  at  La/rge^  322.)  The  suit  was  accordingly 
brought  to  trial  in  this  Court. 

The  schooner  Bowdoin,  of  Portland,  in  the  State  of  Maine, 
whereof  the  libellants  are  owners,  on  a  voyage  from  Philadel- 
phia to  Boston,  and  having  on  board  a  cargo  of  coal  consigned 
to  Messrs.  Crane  &  Fassett,  but  deliverable  at  the  wharf  of 
the  respondents,  arrived  on  or  about  Monday,  the  22d  of 
October,  1866.  On  reporting  her  arrival,  her  master  was 
required  by  the  respondents  to  await  the  discharge  of  two 
other  vessels,  and  she  was  accordingly  laid  at  the  outer  end  of 
the  wharf,  and  there  remained  until  Saturday,  the  27th.  The 
dock  was  of  such  depth  of  water  that  vessels  could  enter  only 
at  high  tide ;  and  when,  on  the  afternoon  of  Saturday,  the 
second  of  the  two  vessels  thus  preferred  was  hauled  out,  the 
Bowdoin  made  an  effort  to  enter,  but,  the  tide  having  begun 
to  ebb,  the  current  was  such  that  she  did  not  succeed,  and  she 
was  requested  by  the  foreman  of  the  wharf,  or  person  super- 
intending the  discharge  of  vessels,  to  be  in  the  berth  thus 
vacated  in  such  season  that  the  discharge  might  be  commenced 
early  on  Monday  morning.  Shortly  before  high  water  in  the 
afternoon  of  Sunday,  she  was  hauled  into  the  dock  by  her 
master  and  crew. 

The  wharf  of  the  respondents  was  about  three  hundred 
feet  in  length,  and  was  wider  at  the  head,  or  nezt  the  shore, 
than  at  the  outer  end.  The  change  in  the  width  on  the  east- 
erly side  thereof  was  at  a  distance  of  one  hundred  and  twenty- 
five  feet  from  the  head,  and,  at  that  point,  the  falling  off  in 
width  was  by  a  rectangular  "jog"  about  five  feet  in  depth, 
to  which  jog  the  wharf  was  built  of  stone,  and  thence  out- 
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ward  it  was  extended,  of  the  narrower  width,  by  and  upon 
piles.  At  the  head  of  the  dock,  and  for  a  considerable  dis- 
tance ontward,  the  bottom  was  bare  at  low  water,  so  that 
vessels  lying  at  or  near  the  inner  portion  of  the  wharf  took 
grt)imd  as  the  water  receded.  At  the  outer  portion  of  the 
dock,  the  water  was  of  sufficient  depth  to  float  vessels  along- 
side of  the  wharf,  even  at  low*  water.  The  Bowdbin  was 
directed  to  take  the  inner  berth,  and  did  so ;  but  it  is  claimed 
by  the  respondents  that  she  was  not  hauled  in  so  near  to  the 
head  of  the  dock  as,  under  the  directions  given,  she  ought  to 
have  been.  Of  course,  at  low  water  she  grounded,  and,  after 
she  took  ground  on  Sunday  night,  her  master  retired  to  his 
berth,  from  which  he  was  caUed  on  Monday  morning  with 
notice  ^hat  his  vessel  was  in  danger.  It  then  appeared,  that, 
through  some  cause,  the  vessel  had,  in  the  night,  become 
badly  strained,  that  her  timbers  were  broken  at  or  near  the 
main  hatch,  forward  of  the  mainmast,  and  at  the  foot  of  the 
mainmast  itself,  that  the  floor  and  ceiling  of  the  cabin  were 
rounded  up,  that  the  deck  was  drawn  away  from  the  main 
hatch,  that  there  were  other  injuries  showing  strain  and 
breakage  at  about  that  point,  and  that  the  stem  of  the  vessel 
was  off  and  settled,  so  that,  in  the  language  of  the  witnesses, 
she  was  "  hogged  "  and  also  twisted,  so  that  her  masts  were 
not  in  range.  For  this  injury  to  the  vessel  the  present  suit 
was  brought  against  the  owners  of  the  wharf,  who,  it  appears, 
are  also  owners  of  the  wharf  upon  the  other  side  of  the  dock. 

The  libellants  aver  and  claim  that  the  injury  was  caused 
by  the  presence  of  a  considerable  body  of  coal  which  had 
fallen  into  the  dock  from  the  wharf  at  a  point  directly  oppo- 
site the  place  of  the  principal  injury  to  the  vessel,  forming  an 
elevation  upon  which,  aft  that  point,  the  vessel  rested  when 
the  water  receded ;  that,  as  she  was  not  supported  aft  that  place, 
the  weight  of  her  cargo  caused  her  to  strain  and  settle 
away ;  and  that,  the  pile  of  coal  being  highest  on  the  side 
nearest  the  wharf,  she  was  thrown  partially  over,  especially 
towards  her  stern,  and  twisted. 

On  the  part  of  the  respondents  it  is  alleged  and  claimed, 
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in  their  answer,  that  the  dock  is  constmeted  with  a  view  to 
the  two  berths,  so  that  the  npper  one  is  upon  a  shelf  extend- 
ing from  the  head  of  the  dock  to  the  jog  in  the  wharf,  upon 
which  vessels  there  discharging  will  lie  safely  aground  ;  that, 
from  the  jog  outward,  there  is  an  abrupt  descent  or  slope  of 
the  bottom  to  the  deep  water  of  the  lower  berth,  wherein 
vessels  are  intended  to  float  at  all  times  ;  and  that  the  causer 
of  injury  was  the  neglect  of  those  in  charge  of  the  Bow- 
doin  to  haul  her  to  the  place  where  they  were  directed  to 
place  her,  so  that,  instead  thereof,  they  left  her  partly  in  one 
berth  and  partly  in  the  other.  They  have  given  proof  show- 
ing that,  when  hauled  in  on  Sunday,  her  stem  extended  out- 
wardly about  twenty  feet  beyond  the  jog  in  the  wharf. 

On  the  trial,  the  respondents  attempted  to  show,  and,  on 
the  argument,  their  counsel  insisted,  departing  somewhat 
from  the  specific  statement  of  the  cause  of  injury  set  up  in  the 
answer,  and  apparently  for  the  purpose  of  explaining  why  the 
immediate  place  of  the  strain,  injury  and  bulging  upward  was 
so  far  forward,  that  the  hogging  of  the  vessel  was  caused  by 
the  manner  in  which  she  was  laid  alongside  of  the  wharf, 
namely,  that  she  was  not  laid  parallel  with  the  wharf,  so  as  to 
bring  her  keel  over  the  keel  track,  but  that  her  stern  was  at 
such  distance  from  the  wharf  that  her  keel  lay  obliquely 
across  the  keel  track,  and  so,  when  she  settled,  rested  on  the 
bank  on  its  easterly  side,  (formed  by  the  frequent  pressure  of 
vessels  into  the  mud,  by  which  pressure  a  keel  track  or  bed 
for  vessels  was  formed,)  and  that  this  was  the  elevation  near 
the  centre  of  the  vessel  which  prevented  her  from  settling 
evenly  to  and  into  the  bottom  of  the  dock.  They  deny  that 
the  coal  in  the  dock  was  of  such  quantity,  or  in  such  place,  as 
could  have  caused  the  injury.  They  also  insist,  that  if  the 
Bowdoin  had  been  hauled  in  and  laid  parallel  with  the  wharf 
and  farther  inward,  so  that  her  bow  would  have  been  near 
the  head  of  the  dock,  no  injury  would  have  been  sustained. 
They  further  insist,  in  their  answer,  and  on  the  trial,  that  the 
hauling  in  of  the  Bowdoin  was  a  violation  of  the  statute  law 
of  Massachusetts,  providing,  that  "  whoever  keeps  open  his 
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shop,  warehoase,  or  workhouse,  or  does  any  manner  of  labor, 
business  or  work  (except  works  of  necessity  or  charity)  on  the 
Lord's  day,  shall  be  punished  by  a  fine  not  exceeding  ten  dol- 
lars for  every  oflTence ;"  and  that,  for  this  reason,  the  libellants 
are  not  entitled  to  a  decree. 

The  testimony  on  both  sides  is  very  voluminous  and 
greatly  conflicting.  I  cannot,  within  any  reasonable  time,  or 
within  any  proper  limits  to  an  opinion,  discuss  the  details  of 
the  evidence,  or  review  the  various  arguments  of  the  counsel 
by  whom  the  case  was  discussed  with  great  ability  and 
minuteness.  I  have  not  attempted,  in  the  statement  above 
given,  to  notice  many  of  the  detaals  of  claim  and  defence,  but 
only  to  state  enough  to  msike  my  conclusions  intelligible. 

Whether  the  bottom  of  the  dock  is  in  fact  so  graded  that 
there  was  any  such  abrupt  descent  of  the  bottom,  at  the  jog 
in  the  whai*f,  or  for  a  distance  below,  as  made  it  in  any  degree 
unsafe  to  lay  the  vessel  where  she  was  placed  on  Sunday — 
whether  it  is  proper  to  so  grade  the  bottom  of  a  dock  as  to 
form  such  shelf  or  terrace — whether,  if  that  be  the  form  of  the 
bottom,  it  is  not  the  duty  of  the  wharf-owner  to  inform  the 
master  of  a  vessel  coming  from  a  port  in  another  State,  of 
that  fact,  that  he  may  act  with  knowledge  thereof  in  placing 
his  vessel — whether  the  master  or  mate,  in  this  case,  received 
directions  which  apprised  him  that  he  ought  to  bring  his 
vessel  nearer  the  head  of  the  dock — whether  the  position  of 
the  vessel  in  that  respect  was  the  real  cause  of  the  injury, 
or,  whether,  on  the  other  hand,  it  was  caused  by  the  presence 
of  the  pile  of  coal  alleged  by  the  libellants  to  have  sustained 
the  vessel  at  the  point  of  injury — whether  she  was  laid  paral- 
lel with  the  dock  when  brought  in,  or,  on  the  other  hand,  was 
swung  off  at  her  stern  by  reason  of  the  form  of  the  bottom, 
made  uneven  by  the  presence  of  a  sloping  pile  of  coal — 
whether,  when  she  was  hauled  in,  proper  fenders  were  used 
to  throw  her  off  from  the  wharf,  and  bring  her  keel  over  the 
keel  bed — upon  these  and  other  questions  of  fact  and  of  law, 
and  upon  the  credibility  of  witnesses,  the  claims  of  the  par- 
ties and  the  testimony  are  in  irreconcilable  conflict. 
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It  appears,  by  the  testimony  taken  in  the  Oonrt  below, 
that,  upon  the  taking  thereof,  very  namerons  objections  were 
made  by  the  parties  respectively  to  the  competency  of  wit- 
nesses, to  the  form  of  interrogatories,  and  to  the  admissibility 
of  testimony.  On  the  trial  and  argument,  however,  these 
objections  were  not  renewed  on  behalf  of  the  respondents, 
nor  was  my  attention  called  thereto.  I  must,  therefore,  re« 
gard  them  as  waived. 

My  conclusions,  after  a  careful  and  laborious,  but,  I  trust, 
thorough  and  patient  examination  of  all  the  testimony,  and  a 
comparison  thereof  in  all  its  parts,  are  in  substantial  accord- 
ance with  those  stated  in  the  opinion  of  Judge  Lowell,  of  the 
District  Court,  before  whom  the  case  was  first  tried ;  and  1  do 
not  find  in  the  testimony  of  the  witnesses  who  were  for  the 
first  time  examined  in  this  C!ourt,  any  sufScient  reason  for 
rejecting  the  conclusions  reached  by  that  Court,  while,  on  the 
other  hand,  the  testimony  given  on  this  trial  by  some  of  the 
witnesses  examined  below  for  the  respondents,  is  weakened  by 
the  evidence  of  discrepancy  between  their  testimony  in  that 
Court  and  this.  Nevertheless,  it  is  not  upon  such  discrepancy, 
that,  in  any  considerable  degree,  my  conclusions  of  fact  are 
founded. 

(1.)  In  the  first  place,  the  proof  shows  to  my  satisfaction, 
and  I  accordingly  find,  that  the  Bowdoin  was  hauled  into  the 
dock,  and  laid  alongside  of  the  wharf,  with  all  due  and  proper 
care  and  in  a  proper  manner,  parallel  therewith,  when  taken 
in  on  Sunday,  and  that  the  swinging  ofi^  of  her  stern  to  the 
position  in  which  she  was  found  on  Monday  morning  was  due 
to  the  cause  which  produced  her  injury.  The  testimony  of 
those  who  took  her  in  is  unqualified  and  mainly  uncontradicted 
on  this  point.  The  testimony  on  behalf  of  the  respondents,  as 
to  her  situation  on  Monday  morning,  is  greatly  confiicting,  and, 
conceding  that  her  stern  was  then  as  far  from  the  dock  as  may 
reasonably  be  inferred  from  such  testimony,  that  fact  is  entirely 
consistent  with  the  testimony  on  behalf  of  the  libellants,  that 
it  was  caused  by  the  same  circumstances  which  brought  the 
strain  upon  the  vessel  and  caused  her  to  lean  over  towards 
her  side  and  from  the  wharf. 
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(2.)  This  conclusion  is  inconsistent  with  the  theory  of  the 
respondents,  that  the  injury  was  caused  by  the  p]acing\of  the 
vessel  obliquely  over  the  bank  outside  of  the  bed  in  which 
she  ought  to  have  lain  in  her  berth.  And,  in  my  judgment, 
that  theory  cannot  be  sustained  for  another  reason.  On  Mon- 
day morning,  the  bow  of  the  vessel  was  very  near  or  against 
the  wharf;  and  the  bank  outside  of  the  keel  track  and  bed 
for  vessels  was  at  such  distance  from  the  wharf  that,  to 
have  placed  her  obliquely  over  that  bank,  so  that  the  bank 
would  have  been  beneath  the  place  where  her  bottom  was 
lifted,  would  have  thrown  her  stem  nearly  thirty-five  feet 
from  the  wharf — a  condition  of  the  vessel  not  only  wholly 
inconsistent  with  the  testimony  of  those  who  hauled  her  in, 
but  grossly  incredible  in  itself,  and  in  fact  not  claimed  by 
the  respondents  on  the  argument.  To  the  suggestion,  that 
the  elevation  producing  the  strain  was  not  necessarily  imme- 
diately under  the  place  of  fracture,  it  may  be  answered,  that, 
if  the  suggestion  be  conceded,  still,  to  have  placed  the  keel  of  the 
vessel  upon  the  bank  even  at  the  stem  would  have  placed  the 
stern  more  than  one-half  of  the  vessel's  width  from  the  wharf; 
and,  again,  if  the  keel  rested  on  the  bank  near  the  stem  of 
the  vessel,  which  it  must  have  done  if  at  all,  the  tendency 
would  have  been  not  to  "  hog  "  the  vessel,  but  to  produce  a 
curve  in  the  opposite  direction,  the  centre  of  the  vessel  set- 
tling instead  of  rising.  Without  placing  great  stress  upon  these 
geometrical  estimates,  I  add,  that  they,  in  connection  with 
the  proofs  already  referred  to,  suggest  very  forcibly  to  my 
mind,  that  this  theory  of  the  injury,  by  resting  the  vessel 
obliquely  on  the  bank,  is  an  after-thought,  In  some  degree,  at 
least,  originating  in  the  difficulty  of  accounting  for  the  injury 
at  the  place  of  the  strain  and  fracture,  except  on  the  theory 
of  the  libellants.  No  such  explanation  of  the  cause  of  the 
injury  is  intimated  in  the  respondents'  answer.  In  the  answer, 
the  respondents  have  distinctly  specified  the  negligence  of  the 
vessel  upon  which  they  rely,  and  which,  as  they  aver,  caused 
the  misfortune.  I  am  constrained  by  these  considerations  to 
conclude  that,  on  this  point,  the  defence  wholly  fails. 
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(8.)  Whether  the  injury  was  caused  by  the  elevation  in  the 
bed  of  the  vessel  by  the  presence  of  a  quantity  of  co,al, 
greater  or  less ;  or,  whether  it  was  caused  by  the  position  of 
the  vessel,  her  stem  overhanging  a  shelf  in  the  bed  of  the 
dock  some  twenty  or  twenty-five  feet — is,  unquestionably,  left 
in  much  doubt  by  the  conflict  of  testimony.  It  is,  however, 
a  noticeable  fact,  that  even  the  respondents'  witnesses  are 
some  of  them  driven  to  reject  the  last-named  explanation, 
and  resort  to  the  oblique  position  of  the  vessel  on  the  bank 
for  a  satisfactory  explanation. 

KI  deemed  it  essential  to  a  correct  decision  of  the  case,  to 
state  a  conclusion  upon  this  point,  I  should  say,  that,  after  a 
close  scrutiny  of  the  evidence,  I  deem  the  allegation  of  the 
libellants  in  this  respect  best  sustained.  The  deliberate  judg- 
ment of  the  witnesses  called  there  on  Monday  for  the  special 
purpose  of  examination  into  the  cause  of  the  accident,  and 
their  repeated  subsequent  examinations,  are  entitled  to  great 
weight.  At  that  time,  the  respondents,  manifestly  resting  on 
their  theory  of  the  effect  of  overhanging  the  shelf,  appear  to 
have  taken  no  interest  in  the  examination.  The  influx  of  a 
body  of  coal  into  the  dock  at  the  point  in  question  was  a  cir- 
cumstance which  called  for  some  diligence  on  their  part, 
either  t6  remove  it,  or,  by  thorough  examination,  see  that  it 
could  not  produce  injury.  The  character  of  the  injury  and 
the  place  in  the  vessel  where  the  rounding  up  and  the  break- 
ing and  crushing  of  timbers  and  planks  took  place,  strongly 
indicate  the  presence  of  some  elevation  in  the  bed  of  the 
vessel  at  or  very  near  that  point.  It  is  not  necessary  to  as- 
sume that  such  elevation  was  in  the  very  keel  track.  On 
the  contrary,  it  is  conceded  that  the  vessel,  in  her  proper  place, 
would  lie  very  near  the  wharf.  The  coal  at  the  side  of  the 
wharf  furnished  a  standing  place  some  two  feet  out  of  the 
water  when  witnesses  were  there  after  the  removal  of  the 
vessel ;  and  the  effect  of  resting  the  inner  side  of  the  vessel 
thereon  would  be  to  raise  it,  even  though  no  great  quantity  of 
coal  was  iu  the  keel-track  itself,  and  a}so  have  the  effect  of 
throwing  the  vessel  over  and  away  from  the  wharf. 
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In  reaching  sach  a  conclusion,  I  could  not,  I  am  aware, 
succeed  in  harmonizing  the  testimony,  or  reAise  the  concession 
that  there  is  very  much  testimony  on  behalf  of  the  respond- 
ents in  hostility  thereto,  and,  probably,  none  so  influential  as 
the  fact,  that  the  other  vessel,  the  Daybreak,  had  just  before 
discharged  in  that  berth  in  safety,  and  the  testimony  that, 
although  the  coal  has  not  been  removed,  other  vessels  have  lain 
in  the  same  berth  and  without  being  injured.  Whether  that 
is  because  they  were  shorter  in  length,  or  because  they  were 
hauled  nearer  to  the  head  of  the  dock,  or  whether  the  often- 
repeated  pressure  upon  the  coal  has  reduced  the  elevation,  is 
not  very  clear;  but,  that  the  Bowdoin,  in  the  position  in 
which  she  actually  lay,  was  injured  thereby,  seems  to  me  to  be 
the  best  explanation  of  the  accident 

But,  without  resting  upon  that  conclusion,  I  concur  with  the 
Court  below,  that  the  respondents  are  not  exonerated  even  by 
the  theory  that  the  injury  resulted  jfrom  the  circumstance  that 
the  stem  of  the  vessel  overhung  the  shelf  at  the  bottom  of  the 
dock.  If  it  be  deemed  established  that  there  was  a  more  rapid 
descent  of  the  bottom  at  or  near  the  jog  in  the  wharf,  neither  the 
jog  nor  any  information  given  the  master  or  the  mate  apprised 
them  of  the  fact.  There  is  some  reason  to  doubt  whether  such 
a  mode  of  grading  the  bottom  of  a  dock  in  which  vessels  are 
to  take  ground,  is  proper ;  but,  if  it  be  justified,  there  is  no 
doubt  that  it  is  the  duty  of  the  wharf-owners  to  give  proper 
notice  to  vessels  coming  there  from  other  ports.  The  advice 
or  the  direction  given  to  the  master  of  the  Bowdoin  was  not 
such  as  either  to  inform  him  of  the  condition  of  the  bottom, 
or  to  suggest  to  any  one  who  was  ignorant  thereof,  that  a  dif- 
ference of  a  few  feet  in  the  location  of  his  vessel  was  of  the 
slightest  moment.  The  direction  given  to  him,  in  regard  to 
placing  his  vessel,  had  obvious  reference  to  the  convenience  of 
the  respondents  in  discharging  the  coal.  It  would  suggest 
nothing  else.  It  was  given  in  connection  with  the  movable 
stage  used  in  discharging ;  and,  having  the  matter  of  discharg- 
ing the  coal  in  his  mind,  what  he  did  was  in  substantial  com- 
pliance with  the  direction.    His  vessel  was  one  hundred  and 
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fifty  feet  in  length,  from  the  taflfrail  to  the  end  of  her  jib-boom ; 
and  he  haaled  in  until  the  end  of  the  jib-boom  reached  the 
head  of  the  dock.  True,  the  elevation  of  the  jib-boom  was 
such  that  it  would  lie  over  the  wall  of  the  dock  when  the  ves- 
sel rested  on  the  bottom;  but,  having  reached  a  point  at 
which  his  main  hatch  was  opposite  the  lower  end  of  the  mova- 
ble stage  and  at  which  discharging  was  convenient,  it  was  not 
due  to  any  information  he  had  received,  that  he  should  haul  in 
farther,  projecting  his  jib-boom  over  the  bulkhead.  Still  less 
was  it  his  duty  to  take  up  his  martingale.  He  was  only  bound 
to  ordinary  care  ;  and  it  is  abundantly  proved,  that  laying  a 
vessel  along  a  wharf  having  a  similar  jog,  is  neither  xmusual 
nor  suggestive  of  carelessness  in  the  master. 

I  agree  fully  with  the  opinion  below,  that,  whether  the 
injury  to  the  vessel  was  caused  by  the  pressure  of  the  pile  of 
coal  or  to  the  shelf  in  the  grading  of  the  dock,  it  was  not  the 
fault  of  the  master.  He  was  using  the  dock  lawfully,  in  the 
due  course  of  business ;  and  the  respondents,  when  they  di- 
rected him  to  haul  in,  should  have  at  least  taken  care  that  he 
was  informed  of  these  inequalities  in  the  surface  of  the  bot- 
tom, if  that  was  material  to  his  safety. 

That  the  respondents  are  liable  for  defects  in  the  condition 
of  their  dock  is  not'  questioned.  The  cases  cited  in  the 
opinion  below  are  conclusive  on  the  subject.  {Phil.  R.  R,  Go, 
V.  Phil.  Steamboat  Co.^  28  How.^  209  ;  Pamaby  v.  Lomcaster 
Canal  Co.^  11  A.  <&  -£1,  223.)  The  opinion  of  Mr.  Justice 
Gray,  in  Carleton  v.  Franconia  Iron  dk  Sted  Co.y  (99  Mosb.^ 
216,)  is  a  very  full  and  conclusive  opinion  establishing  the 
doctrine,  and  sustained  by  most  abundant  authorities. 

^.)  I  deem  it  unnecessary  to  enlarge  upon  the  question, 
whether  the  supposed  violation  of  the  laws  of  Massachusetts, 
in  hauling  into  the  dock  on  Sunday,  is  a  bar  to  a  recovery  for 
the  injury  sustained  afterwards,  when  the  vessel  had  grounded. 
The  view  taken  by  Judge  Lowell  of  the  decision  in  28  How- 
<w<?,  above  referred  to,  is  entirely  satisfactory  to  my  mind. 
See,  also,  the  opinion  of  Judge  Shipman,  in  the  case  of  The 
MetftopoUs^  in  this  District,  (1  Pa/rsons  on  Shipping^  597, 
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note;)  and  PowJuUan  SUcmboat  Co.  v.  Appomattox  B.  H. 
Co.y  (24  JIow.y  247.)  In  the  last  case  it  was  held,  that  plac- 
ing goods  in  a  warehouse  on  Sunday  did  not  bar  an  action  to 
recover  therefor,  although  destroyed  by  fire  on  that  same  day. 

(5.)  As  to  the  damages  allowed  to  the  libellants.  The 
only  items  excepted  to,  not  disallowed  by  the  Court  below, 
are  the  fees  of  several  skilful  and  competent  men  for  making 
surveys  of  the  schooner,  who  examined  her  condition  f5pom 
time  to  time,  and  made  their  reports,  stating  the  condition  of 
the  vessel,  and  what  in  their  judgment  was  necessary  and 
proper  to  be  done  to  her,  and  her  condition  after  the  repairs 
were  completed.  Such  surveys  are  customary,  often  quite 
necessary  as  a  safe  guide  to  the  conduct  of  owners,  and  often 
quite  important  in  reference  to  the  relations  of  owners  to  in- 
surers, and  to  regulate  the  conduct  of  the  master  or  owner 
in  respect  to  any  attempt  to  repair,  where  it  is  apprehended 
the  cost  of  repairs  will  exceed  the  value  of  the  vessel  when 
repaired,  and  when  the  question  of  abandonment  is  presented 
to  the  owners.  Such  expenses  are  constantly  allowed  as 
against  insurers,  and  surely  a  tort-feasor  stands  in  no  more 
favorable  position.  In  a  just  sense,  they  are  the  consequence 
of  the  injury  to  the  vessel.  I  entertain  great  doubt,  however, 
whether,  where  it  appears  that  the  only  object  of  an  examina- 
tion is  to  procure  evidence  of  the  cause  of  the  injury,  to  be 
used  against  the  respondents,  the  expense  can  be  deemed  a 
proper  charge.  But  the  evidence  taken  by  the  Commissioner 
is  not  before  me,  nor  are  the  facts  upon  which  he  found  the 
fees  allowable.  I  cannot  say  that  they  were  in  this  case  im- 
proper. 

(6.)  As  to  the  libellants'  appeal.  The  sum  claimed  bj^  the 
libellants  for  estimated  depreciation  I  must  disallow.  It  is, 
as  stated  in  the  Commissioner's  report,  "to  a  very  great 
extent,  a  matter  of  conjecture."  On  very  clear  proof  of 
actual  depreciation  and  of  the  extent  thereof,  where  it  was 
shown  that,  from  the  peculiar  nature  of  the  injury,  it  was  im- 
possible to  make  the  vessel  as  good  as  she  was  before  her 
injury,  I  have,  in  one  case  of  collision,  made  an  allowance  for 
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depreciation  over  and  above  the  loss  of  the  use  of  the  vessel 
and  the  necessary  expenses  of  repairing,  &c.  But  such 
allowance  should  only  be  made  upon  proof  that  is  clear,  and 
that  furnishes  a  safe  guide  in  determining  the  amount.  From 
the  nature  of  the  subject,  the  opinions  of  witnesses,  resting 
largely  on  grounds  that  have  no  relation  to  the  actual  value 
and  condition  of  the  vessel  when  completely  repaired,  are 
wholly  unsafe,  and  can  be  tested  by  no  appreciable  rule  of 
estimate.  To  act  upon  them  is  to  expose  respondents  to  great 
danger  of  injustice,  when  substantial  justice  to  the  libellants 
does  not  require  it. 

The  Commissioner  reports  that  the  schooner,  by  the  repairs 
put  upon  her,  was  restored  so  as  to  be  as  strong  as  she  was 
before  the  accident,  and  that  she  was  thereby  rendered  as  val- 
uable to  her  owners  for  their  own  use  and  employment  as  she 
was  before.  If  that  be  so,  then  she  was  as  valuable  to  any 
other  persons  for  their  use  and  employment.  But  he  is  of 
opinion  that  she  would  not  sell  for  so  much  as  she  would  have 
sold  for  if  the  disaster  had  not  occurred.  I  think  it  quite 
probable  that  market  price  is,  in  such  a  matter,  so  sensitive, 
that  it  might  be  difficult  to  satisfy  a  proposed  purchaser  that 
the  vessel  was  as  valuable  as  before,  or  difficult  to  satisfy  him 
that  he  would  in  future,  should  he  desire  to  sell,  be  able  to 
produce  that  conviction  in  the  mind  of  a  purchaser  from  him- 
self. But,  the  fact  being  true,  that  the  vessel  is  just  as  good 
as  before  the  accident,  the  respondents  having,  by  the  sum 
otherwise  awarded  as  damages,  made  her  so,  every  attempt  to 
estimate  the  influence  of  a  purchaser's  timidity  or  incredulity 
on  her  market  value,  must  be  of  the  most  uncertain  and  vague 
conjecture,  not  resting  upon  any  sound  reason.  It  is  quite 
too  loose  to  be  the  foundation  of  a  charge  against  the  respond- 
ents. 

As  to  the  item  of  $15  claimed  for  expenses  of  protest, 
which  the  Commissioner  disallowed.  No  reason  for  such  a 
protest,  in  order  to  charge  the  respondents,  is  suggested.  No 
proofs  made  before  the  Commissioner,  showing  its  necessity  or 
usefulness,  are  reported  to  the  Court.  I  see  no  reason  for  dis* 
approving  his  report  in  that  respect. ' 
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The  role  that,  when  a  steamer  and  a  sailing  yessel  are  approaching  each  other,. 
BO  as  to  involv^e  danger  of  collision,  it  ia  the  duty  of  the  steamer  to  keep  oat 
of  the  way  of  the  sailing  vessel,  and  that  the  mere  &ct  of  collision  ia  prima 
facie  evidence  of  fault  in  the  steamer,  is  not  so  unyielding  that  it  may  not  be 
shown  that  the  steamer  exercised  due  care. 

If  a  steamer,  on  seeing  a  ligbt  at  sea  on  another  vessel,  observes  it  diligently, 
and  has  no  reasonable  ground  to  apprehend  a  collision,  it  i^  not  incumbent  on 
her  to  slacken  her  speed  or  change  her  course. 

A  steamer,  in  this  case,  held  not  to  have  been  in  fitult  in  porting  her  helm  at 
the  same  time  that  she  slowed,  stopped  and  reversed,  on  seeing  danger  of  col- 
lision with  another  vessel  at  night  at  sea,  she  having  reasonable  g^und,  in- 
duced by  the  light  shown  by  such  other  vessel,  to  suppose  that  such  other 
vessel  was  a  steamer. 

Where  a  sailing  vessel  did  not  carry  the  lights  required  by  the  statute  of  the 
United  States,  but  carried  a  white  light,  which,  seen  by  a  steamer,  induced 
the  steamer  to  believe  that  the  sailing  vessel  was  a  steamer  whoee  side  lights 
had  not  yet  come  into  view,  and  the  steamer  made  such  movements  as  were 
proper  for  her  to  make  if  meeting  another  steamer,  and  a  collision  ensued 
between  the  two  vessels:  Hdd,  that  the  steamer  was  not  in  fault;  that  the 
sailing  vessel  was  wholly  in  fault ;  and  that  the  sailing  vessel  could  not  re- 
cover against  the  steamer  for  the  damage  caused  by  the  collision. 

The  binding  force  of  the  rules  of  navigation  prescribed  by  the  Acts  of  Con- 
gress, upon  vessels  of  the  United  States,  considered. 

Where  the  neglect  of  a  vessel  of  the  United  States  to  carry  the  lights  required 
by  those  rules  was  the  cause  of  her  loss,  through  a  collision  between  her  and 
a  foreign  steamer,  on  the  high  seas,  her  owner  cannot  recover  for  such  loss, 
against  such  steamer. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  June  11th,  1870.) 

This  was  a  libel  filed  in  the  District  Court  by  the  owners  of 
the  American  ship  Berkshire  against  the  British  steamer  Scotia, 
to  recover  the  sum  of  $55,000  as  the  value  of  the  Berkshire 
and  her  pending  freight,  and  the  sum  of  $340,000  as  the  value 
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of  a  cargo  of  cotton  under  carriage  by  her,  the  Berkshire  and 
her  cargo  having  been  sunk  and  totally  lost  by  a  collision 
which  occurred  between  the  two  vessels,  in  the  Atlantic  Ocean, 
at  about  two  o'clock  on  the  morning  of  the  11th  of  April,  1867. 
The  Berkshire  was  on  a  voyage  from  New  Orleans  to  Havre 
in  France,  and  the  Scotia  was  on  a  voyage  from  Liverpool  to 
New  York.  The  District  Court  dismissed  the  libel  and  the 
claimants  appealed  to  this  Court.  The  opinion  of  the  District 
Court,  (Blatohford,  J.,)  was  as  follows : 

"  This  case  is  an  important  one,  from  the  large  amount  in- 
volved, and  the  gravity  of  some  of  the  legal  questions  discussed, 
and  was  argued  by  the  learned  counsel  for  the  respective 
parties,  with  a  zeal  and  an  ability  commensurate  with  its 
demands  ;  but  I  think  it  will  not  be  found  difficult  to  arrive 
at  the  proper  solution  of  the  controversy. 

The  libel  alleges  that  the  Berkshire,  while  sailing  with  the 
wind  somewhat  free,  qn  a  course  south  east  by  east  half  east, 
under  full  sail  and  making  about  seven  miles  an  hour,  dis- 
covered a  white  light  on  her  port  bow  from  four  to  five  miles 
distant ;  that  the  light  seemed  to  come  directly  towards  the 
Berkshire,  and  was  thought  to  be  the  light  of  a  sailing  vessel, 
as  no  other  light  than  a  white  light  could  be  made  out;  that 
the  master  of  the  Berkshire,  fearing  a  collision,  ordered  his 
helm  to  be  put  to  starboard,  and  the  vessel  to  be  kept  away ; 
that,  on  this  being  done,  the  light  was  brought  over  the  star- 
board bow  of  the  Berkshire ;  that,  shortly  after  this,  the  ap- 
proaching vessel  was  discovered  to  be  a  steamer ;  that  at  that 
time  the  lights  on  board  of  the  Berkshire  were  burning  brightly , 
and  were  plainly  seen  on  board  of  the  Scotia  ;  that  the  Scotia 
-came  on  at  fxdl  speed  and  struck  the  Berkshire  about  opposite 
the  forechains,  with  a  blow  glancing  a  little  forward,  cutting 
off  her  bow,  and  carrying  away  her  foremast  with  all  her  fore- 
rigging  ;  that  the  Scotia  had  ample  time  to  avoid  the  Berk- 
ahire,  but  put  her  helm  to  port,  knowing  that  the  Berkshire 
had  the  wind  free,  and  attempted  to  cross  the  bows  of  the 
Berkshire,  and  followed  her  up  until  the  collision  took  place ; 
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and  that,  by  the  collision,  the  Berkshire  and  her  cargo  were 
totally  lost. 

The  answer  alleges,  that  when  the  lights  of  the  Scotia 
were  discovered  by  the  Berkshire,  the  course  of  the  Berkshire 
was  very  much  to  the  south  of  east,  and  more  southerly  than 
southeast  by  east  half  east ;  that,  at  the  time  of  the  collision^ 
the  Berkshire  had  only  a  bright  light,  which  was  fastened  to 
her  anchor  stock ;  that  she  was  violating,  in  respect  to  lights, 
the  laws  of  both  England  and  America ;  that  the  Scotia  had 
all  proper  lookouts  properly  stationed,  and  had  her  proper 
regulation  white,  green,  and  red  lights;  that,  as  the  Scotia 
was  steering  west  by  north  half  north,  making  about  thirteen 
knots  an  hour,  her  lookout  discovered  and  reported  a  bright 
light  on  her  port  bow ;  that  the  light  then  appeared  to  be 
about  five  miles  off;  that  the  steamer's  helm  was  at  once 
ported,  and  the  light  kept  receding  gradually  from  the  Scotia's 
bow  until  very  shortly  before  the  collision,  when  it  began  to 
'^lose  in;  that  thereupon  the  engines  of  the  Scotia  were 
topped  and  reversed  and  her  headway  stopped ;  that,  when 
the  two  vessels  first  became  visible  from  each  other,  their 
courses  were  divergent,  the  Scotia's  being  north  of  west,  and 
the  Berkshire's  considerably  south  of  east,  and  each  bearing 
off  the  port  bow  of  the  other;  that,  if  the  Berkshire  had 
kept  her  course,  no  collision  would  have  happened,  even  if 
the  Scotia  had  not  ported ;  that  the  red  and  white  lights  of 
the  Scotia  were  seen  by  the  Berkshire,  and  her  helm  was  put 
to  port,  and  she  came  around  towards  the  south,  so  as  to  be 
at  times  in  the  wind ;  that,  some  time  after  that,  her  helm 
was  put  hard  a  starboard,  and  her  course  was  suddenly 
changed  to  the  northward,  and  she  fell  off  rapidly  before  the 
wind  and  got  before  the  course  of  the  Scotia ;  that,  by  rea- 
son of  the  Berkshire's  not  having  the  colored  lights  required 
by  the  laws  and  customs  of  both  England  and  the  United 
States,  it  was  impossible  for  the  Scotia  to  discover  the  changes 
in  her  course ;  and  that  the  collision  was  caused  entirely  by 
the  want  of  proper  lights,  and  the  mismanagement  and  want 
of  care,  on  the  part  of  those  in  charge  of  the  Berkshire. 


JUNE,   1870.  311 


The  Scotia. 


This  answer  is  sworn  to  by  Mr.  Sowerby,  the  chief  oflBcer  of 
the  Scotia,  who  states,  in  the  jurat  to  the  answer,  that  he  was 
in  charge  of  the  Scotia,  as  officer  of  the  deck,  at  the  time  of 
the  collision.  All  of  the  allegations  above  recited  from  the  an- 
swer, except  the  one  as  to  the  course  of  the  Berkshire  when 
she  discovered  the  lights  of  the  Scotia,  are  sworn  to  in  the 
jurat,  by  Mr.  Sowerby,  to  be  true  of  his  own  knowledge. 

The  general  laws  of  navigation,  as  respects  two  vessels, 
where  one  of  them  is  a  steamer  and  the  other  is  a  sailing  ves- 
sel, and  entirely  irrespective  of  any  statutory  regulations,  are 
held  by  the  Supremo  Court  of  the  United  States  to  be,  that 
when  a  steamer  is  meeting  a  sailing  vessel,  whether  the  sail- 
ing vessel  is  close-hauled  or  has  the  wind  free,  the  sailing  ves- 
sel has  a  right  to  keep  her  course,  and  it  is  the  duty  of  the 
steamer  to  adopt  such'  precautions  as  will  avoid  her;  that 
when  a  steamer  approaches  a  sailing  vessel,  the  steamer  is 
required  to  exercise  the  necessary  precaution  to  avoid  a  col- 
lision ;  that  if  this  be  not  done,  prima  facie  the  steamer  is 
chargeable  with  fault ;  and  that  her  excuse,  to  exempt  her, 
must  be  clearly  established  by  strong  circumstances.  {St. 
John,  V.  Paine^  10  Sowardy  587,  583 ;  The  Steamer  Oregon 
V.  jRocea,  18  Sbwardy  570.)  The  duty  thus  imposed  upon  a 
steamer  is  the  same,  in  character  and  extent,  with  that  now 
prescribed  by  statute  regulation,  in  both  Great  Britain  and 
the  United  States.  By  Article  15  of  the  ^^  Steering  and 
Sailing  Rules,"  in  the  Act  of  Congress  approved  April  29th, 
1864,  (13  U.  S.  Stat,  at  Large^  60,)  and  Article  15  of  the 
^^  Regulations  for  preventing  collisions  at  sea,"  which  went 
into  effect  June  1st,  1863,  prescribed  by  an  Order  in  Council, 
made  January  9th,  1863,  by  virtue  of  tiie  Merchant  Shipping 
Amendment  Act  of  Great  Britain,  of  July  29th,  1862,  (25 
and  26  Victoria,  chap.  63,)  it  is  provided  as  follows :  "  If  two 
ships,  one  of  which  is  a  sailing  ship,  and  the  other  a  steam- 
ship, are  proceeding  in  such  directions  as  to  involve  risk  of 
collision,  the  steamship  shall  keep  out  of  the  way  of  the  sail- 
ing ship." 

What,  then,  is  the  excuse  set  up  by  the  Scotia,  in  her 
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answer,  for  colliding  with  the  Berkshire  ?  The  substance  of 
it  is,  that  the  Berkshire  showed  only  a  white  light,  and  no 
colored  light ;  that  the  Berkshire  saw  the  colored  lights  of 
the  Scotia,  and  first  put  her  helm  to  port,  and  some  time  after 
suddenly  changed  her  course  by  putting  her  helm  to  star- 
board, and  running  before  the  wind  and  across  the  course  of 
the  Scotia;  that  these  manoeuvres  of  the  Berkshire  were, 
however,  not  discovered  by  the  Scotia,  because  the  Berkshire 
did  not  have  colored  lights ;  that  the  Berkshire's  light  was 
discovered  on  the  port  bow  of  the  Scotia,  and  the  Scotia's 
helm  was  at  once  ported,  and  the  Berkshire's  light  kept  re- 
ceding gradually  from  the  Scotia's  bow,  until  very  shortly 
before  the  collision,  when  it  began  to  close  in ;  and  that  the 
engines  of  the  Scotia  were  thereupon  stopped  and  reversed. 
I  am  satisfied,  from  the  evidence,  that  the  statement  in  the 
answer  is  true,  that  any  changes  in  the  course  of  the  Berk- 
shire which  were  made  were  not  discovered  by  the  Scotia ; 
that  the  light  of  the  Berkshire  was  not  seen  by  the  Scotia 
until  after  the  Berkshire  had  starboarded  her  helm  and  was 
running  to  the  northward  before  the  wind ;  that  the  receding 
of  the  Berkshire's  light  from  the  Scotia's  bow,  which  took 
place,  as  the  answer  states,  after  the  Scotia's  helm  was  ported, 
was  caused  by  such  porting  of  the  Scotia's  helm  and  by  the 
consequent  movement  of  the  Scotia's  bow  to  the  northward ; 
and  that  the  closing  in  of  the  Berkshire's  light  very  shortly 
before  the  collision,  was  caused  by  the  forward  progress  of 
the  Berkshire  on  the  same  course  on  which  she  was  running 
at  the  time  her  light  was  discovered  by  the  Scotia.  So  far, 
therefore,  as  the  movements  of  the  Scotia,  consequent  upon 
her  discovery  of  the  light  of  the  Berkshire,  are  concerned, 
any  change  of  course  by  the  Berkshire  before  the  discovery 
of  such  light  by  the  Scotia,  is  of  no  consequence.  The  case 
stands  as  if  the  Berkshire  had  never  made  any  such  change. 
What,  then,  did  the  Scotia  do  when  she  discovered  this  white 
light  on  her  port  bow  ?  "Without  having  anything  where- 
by to  determine  which  way  the  vessel  carrying  such  light 
was  heading,  seeing  no  colored  light,  not  waiting  to   see 
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whether  it  would  not  be  more  prudent  to  starboard  than  to 
port  her  helm,  or  more  prudent  to  neither  starboard  nor  port, 
but  to  stop  and  reverse  her  engines,  she  straightway  ported 
her  helm,  but  she  still  kept  up  her  full  speed  of  thirteen 
knots  an  hour,  and  it  was  not  until  the  light  which  she  had 
shaken  off  a  little  in  appearance,  but  none  in  reality,  by  port- 
ing, began  to  close  in,  as  the  vessel  which  bore  it  moved  for- 
ward, that  the  Scotia  stopped  and  reversed  her  engines.  I 
state  the  case  as  the  answer  states  it.  Of  this  the  Scotia  can- 
not complain ;  and  the  statement  is  as  favorable  to  the  Berk- 
shire as  anything  warranted  by  the  evidence. 

It  is  claimed,  however,  that  the  Scotia  was  not  in  fault, 
and  that  the  Berkshire  was  wholly  in  fault,  because  the  Berk- 
shire, by  carrying  a  white  light,  and  which  was  a  globe  lan- 
tern, low  down  on  her  anchor-stock,  induced  the  belief  on  the 
Scotia  that  the  Berkshire  was  a  steamer  some  five  miles  off, 
instead  of  a  sailing  vessel  nearer  at  hand,  and  that  the  Scotia, 
thus  making  such  a  light  on  her  port  bow,  was  justified  in 
believing  that  it  was  the  light  of  a  steamer  and  in  porting 
her  helm.  This  claim,  on  the  part  of  the  Scotia,  is  based  on 
the  proposition,  that,  as  the  Berkshire  was  a  vessel  belong- 
ing to  the  mercantile  marine  of  the  United  States,  and  under 
way,  she  was  forbidden,  by  the  Act  of  April  39th,  1864,  to 
carry  the  white  light  which  she  did  carry,  and  was  bound  to 
carry  the  green  and  red  lights  which  she  did  not  carry.  The 
British  requirements  as  to  lights,  contained  in  the  Begula- 
tions  before  mentioned,  are  the  same  as  those  of  the  Act  of 
Congress.  That  Act  prescribes  the  regulations  for  "  the  navy 
and  the  mercantile  marine  of  the  United  States."  The  Brit- 
ish Regulations,  as  originally  promulgated,  ^^  apply  to  all 
ships,  whatever  their  nationality,  within  the  limits  of  Brit- 
ish jurisdiction,  and  to  British  and  French  ships,  whether 
within  British  jurisdiction,  or  not."  (Order  of  the  British 
Boan^  of  Trade^  January^  1863,  Maclachan^s  SuppUrnent^ 
81.)  The  position  of  fact  taken  for  the  Scotia  is,  that  the 
white  light  of  the  Berkshire  was  supposed  to  be  the  mast- 
head light  of  a  steamer  at  a  considerable  distance,  and  near 
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the  horizon,  and,  therefore,  small  in  appearance,  and  that  the 
steamer  carrying  such  light  was  supposed  to  be  so  far  off  that 
her  colored  lights,  much  lower  down  and  not  visible  as  far  off 
as  the  white  light,  had  not  yet  come  in  view. 

The  libellants,  while  they  admit  that  the  Berkshire  did 
not  carry  the  colored  lights  prescribed  by  the  Act  of  Congress, 
and  did  carry  and  exhibit  the  white  light  referred  to,  insist 
that  the  Scotia  cannot  avail  herself  of  a  municipal  statute  of 
the  United  States  to  convict  an  American  vessel  of  a  tort 
committed  on  the  high  seas ;  that  the  questions  in  controversy 
must  be  determined  without  reference  to  the  municipal  laws 
of  either  the  United  States  or  Great  Britain,  and  solely  ac- 
cording to  the  general  maritime  law;  that  the  regulations 
adopted  by  the  two  governments  severally  for  the  guidance 
of  their  respective  vessels,  cannot  bind  a  vessel  of  either 
nation  as  against  a  vessel  of  the  other  nation,  until  such  regu- 
lations are  mutually  adopted  as  international,  and  placed 
beyond  the  power  of  being  changed  by  either  nation  without 
the  consent  of  the  other;  and  that,  by  the  general  maritime 
law,  there  was  no  obligation  on  the  Berkshire  to  exhibit  any 
side  colored  lights. 

In  the  case  of  Ihs  Bumfriea^  (1  Swabey^  63,)  decided  in 
1856,  the  owners  of  a  Danish  vessel  sued  a  British  vessel  to 
recover  for  a  total  loss  occasioned  by  a  collision  between  the 
two  vessels  on  the  high  seas.  In  giving  judgment  in  the  case, 
Dr.  Lushington  says :  ^^  This  being  a  collision  on  the  high 
seas,  between  a  foreign  and  a  British  vessel,  it  appears  to  me 
that  we  cannot  apply  the  Act  of  Parliament,  but  that  the  case 
must  be  governed  entirely  by  ordinary  nautical  rules."  The 
point  raised  against  the  British  vessel  under  the  Act  was,  that 
she  did  not  carry  the  statute  lights.  The  Act  was  held  not 
to  apply  to  the  British  vessel,  but  she  was  condemned  under 
the  general  law  of  the  sea,  for  not  having  ported  her  helm 
soon  enough. 

In  the  case  of  T?ie  ZoUverein^  (1  Swabey^  96,)  decided  in 
1856,  the  Pet,  a  British  brig,  collided  on  the  high  seas  with 
the  ZoUverein,  a  Prussian  brig.    The  Pet  brought  suit  in  the 
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British  Court.  The  Pet  was  sailing  closehauled  on  her  port 
tack.  The  ZoUverein  was  running  before  the  wind,  and  came 
in  collision,  stem  on,  with  the  port  bow  of  the  Pet.  The  Pet 
had  kept  her  course.  The  Zollverein  was  held  to  have  been 
in  fault  in  not  having  soon  enough  ported  her  helm.  It  was 
also  held,  that  the  collision  might  have  been  avoided  if  the 
helm  of  the  Pet  had  been  ported,  for  which  there  was  an^ple 
time;  that,  by  the  British  Act,  the  Pet  was  required  to  port; 
that,  but  for  that  Act,  the  Pet  would  have  been  justified  in 
keeping  her  course  and  in  not  porting ;  and  that  no  circum- 
stances were  shown  to  render  a  departure  from  the  rule  laid 
down  in  the  Act  necessary,  to  avoid  immediate  danger.  Aa 
the  Zollverein  was  found  in  fault,  the  question  was,  therefore, 
distinctly  raised,  whether  the  Pet  was  in  fault  for  not  obeying 
the  British  Act.  One  section  of  that  Act  provided,  that  if,  in 
any  case  of  collision,  it  should  appear  to  the  Court  before 
which  the  case  was  tried,  that  such  collision  was  occasioned 
by  the  non-observance  of  any  rule  of  navigation  prescribed  by 
the  Act,  the  owner  of  the  ship  by  which  such  rule  had  been 
infringed  should  not  be  entitled  to  recover  any  recompense 
whatever  for  any  damage  sustained  by  such  ship  in  such  col- 
lision, unless  it  should  be  shown,  to  the  satisfaction  of  the 
Court,  that  the  circumstances  of  the  case  made  a  departure 
from  the  rule  necessary.  On  the  part  of  the  Zollverein  it  was 
contended,  that  whatever  might  be  her  liability,  the  Pet  was 
precluded  from  recovering,  because  of  her  violation  of  the 
British  Act.  Dr.  Lushington,  in  giving  his  judgment,  said 
that  he  had  given  frequent  and  deliberate  consideration  to 
the  point,  whether  the  British  Act  cduld  affect  a  British  ves- 
sel which  had  been  in  collision  with  a  foreign  vessel  on  the 
high  seas,  the  former  being  the  party  proceeding  in  the  suit. 
He  then  proceeds :  ^^  Generally,  when  a  collision  takes  place 
between  a  British  and  a  foreign  vessel  on  the  high  seas,  what 
law  shall  a  Court  of  Admiralty  follow  ?  As  regards  the  for- 
eign ship,  for  her  owner  cannot  be  supposed  to  know  or  to  be 
bound  by  the  municipal  law  of  this  country,  the  case  must  be 
decided  by  the  law  maritime,  by  those  rules  of  navigation 
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which  usnallj  prevail  among  nations  navigating  the  seas 
where  the  collision  takes  place."  He  further  holds,  that  the 
legislature  has  no  power  to  determine  how  foreign  vessels 
fihall  conduct  themselves  at  the  time  of  collision  on  the  high 
fieas,  and  that  such  conduct  involves  the  rights  and  merits  of 
the  case.  He  then  adds :  ^'  Then  comes  the  question,  whether, 
in  a  trial  of  the  merits  of  a  collision,  a  foreigner  may  urge,  in 
his  defence,  that  the  British  vessel,  though  free  by  the  law 
maritime,  has  violated  her  own  municipal  law,  and  so,  being 
plaintiff,  cannot  recover  ?  Beverse  the  position :  suppose  the 
foreigner  plaintiff  and  to  have  done  his  duty  by  the  law  mari- 
time. I  am  clear  that  he  must  recover  for  the  damage  done ; 
if  so,  it  is  contrary  te  equity  to  say  that  the  British  ship-owner, 
in  eadmfi  conditioner  shall  not  recover  against  the  foreigner. 
What  right  can  the  foreigner  have  to  put  forward  the  Brit- 
ish Btatute  law,  to  which  he  is  not  amenable,  so  far  as  the 
merits  are  concerned? "  The  Court  pronounced  for  the  dam- 
age proceeded  for  by  the  Pet  against  the  2k)llverein. 

In  the  case  of  Cope  v.  Doherty^  (4  Kay  <&  Johneon,  367, 
889,  390,)  decided  in  1858,  Sir  W.  Page  Wood,  then  a  Vice 
Ohancellor,  and  now  Lord  Chancellor  of  England,  cites  with 
approbation  the  views,  before  referred  to,  held  by  Dr.  Lush- 
ington,  in  the  case  of  The  ZoUverein.  He  says  that  it  is 
**  proper  for  every  Court  of  judicature,  in  construing  the 
enactments  of  any  legislature,  to  presume,  prima  faciei  and 
unless  the  contrary  be  expressed,  or  be  implied  from  the 
absolute  necessity  of  the  case,  that  such  legislature  intended, 
by  its  enactments,  to  regulate  the  rights  which  should  subsist 
between  its  own  subjects,  and  not  in  any  way  to  affect  the 
rights  of  foreigners,  whether  by  way  of  restricting  or  augment- 
ing their  natural  rights.  In  construing  our  own  statutes,  no 
other  rule  can  be  a  sound  rule  to  adopt,  unless  it  be  clear,  from 
the  absolute  necessity  of  the  case,  that  the  legislature  intended 
to  affect  the  rights  of  foreigners."  The  question  involved  in 
that  case  was,  whether  the  limitation  of  liability  provided  for 
a  ship-owner  by  the  British  Act  of  1854,  where  damage  was 
occasioned  by  his  ship  to  another  ship,  operated  in  favor  of  a 
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foreign  ship-owner  sued  in  a  British  Court.  The  Vice  Chan- 
cellor held,  that  the  limitation  provided  for  did  not  relate  to 
the  form  of  judicial  procedure,  but  to  the  substance  of  the 
controversy ;  that  the  lex  fori  was  not  applicable  to  the  case ; 
and  that  there  was  nothing  in  the  British  Act  to  show  that  the 
legislature  intended,  by  the  provision  as  to  limitation  of 
liability,  either  to  restrict  or  to  enlarge  the  rights  of  any 
foreigners  in  respect  to  matters  occurring  out  of  its  jurisdic- 
tion, even  in  a  question  between  a  foreigner  and  a  British 
subject,  still  less  in  a  question  between  two  foreigners.  The 
case  was  appealed,  and  the  decision  of  the  Yice  Chancellor 
was  affirmed.  Lord  Justice  Turner,  in  his  judgment,  {Cope  v. 
Doherty^  2  De  Oex  <&  Jonee^  614,  624,)  says :  "  Was  it,  then, 
the  intention  of  the  legislature,  that  the  general  words  con- 
tained in  the  sections  to  which  I  have  referred  should  extend 
to  the  case  of  a  collision  between  foreign  ships  owned  by 
foreigners  ?  I  think  it  was  not.  This  is  a  British  Act  of 
Parliament,  and  it  is  not,  I  think,  to  be  presumed,  that  the 
British  Parliament  could  intend  to  legislate  as  to  the  rights 
and  liabilities  of  foreigners." 

In  the  case  of  I7te  Saaonia^  (1  LushingUm^  410,)  decided 
by  the  High  Court  of  Admiralty,  in  1861,  and  by  the  Privy 
Council,  on  appeal,  in  1862,  the  Eclipse,  a  British  barque, 
collided  with  the  Saxonia,  a  Hamburg  steamer,  on  the  high 
seas.  The  green  light  of  the  Eclipse,  was  either  extinguished, 
or  so  dimily  burning  as  not  to  conform  to  the  British  regula- 
tion. The  Eclipse,  being  closehauled  on  her  port  tack,  sighted 
the  Saxonia's  lights  three  miles  off,  broad  on  her  starboard 
bow,  and  they  continued  to  approach  her  starboard  side,  until, 
shortly  before  the  collision,  a  flare-up  light  was  exhibited  by 
the  Eclipse  on  her  starboard  quarter,  and  her  helm  was  star- 
boarded. The  Saxonia  did  not  observe  tlie  green  light  of  the 
Eclipse,  and  only  observed  the  vessel  herself  right  ahead, 
shortly  before  the  exhibition  of  the  flare-up  light,  and  the 
Saxonia  then,  or  after  seeing  the  flare  light,  ported  her  helm, 
without  slackening  her  speed.  Both  vessels  were  damaged  and 
an  action  and  a  cross  action  were  brought.    It  was  contended, 
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for  the  Saxonia,  that,  under  the  British  Act  of  1854,  the 
Eclipee  conld  not  recover,  as  she  was  in  fault  for  not  observing 
the  statute  in  regard  to  lights.  Dr.  Lushington  in  giving 
judgment,  says :  ^'  When  a  British  and  foreign  ship  meet  on 
the  high  seas,  the  usual  rule  is,  that  the  statute  is  not  binding. 
Clearly,  it  is  not  binding  on  the  foreigner ;  and,  if  it  were  con- 
sidered binding  on  the  British  vessel,  the  British  vessel  would 
manifestly  be  under  an  undue  disadvantage.  I  believe  the 
practice  of  applying  the  maritime  law  to  such  cases  has  been 
followed  universally  up  to  the  present  moment,  and  I  hold 
such  to  be  the  law?"  The  Court  held  that  the  case  must  be 
decided  by  the  ordinary  rules  of  the  sea,  and  that  both  vessels 
were  to  blame  for  the  collision— the  Eclipse  for  having  im- 
properly starboarded  her  helm,  and  the  Saxonia  for  not  hav- 
ing slowed  her  engines,  when  she  was  not  able  to  discover 
what  the  other  vessel  was — and  made  a  decree  dividing  the 
damages  in  each  case.  Both  parties  appealed  to  the  Privy 
Council.  It  was  there  contended,  for  the  Saxonia,  that,  under 
the  British  statute,  the  Eclipse  could  not  recover  anything, 
because  she  had  violated  that  statute,  in  not  carrying  a  suffi- 
cient green  light,  and  in  starboarding  her  helm.  The  Privy 
Council  held  that,  as  the  collision  took  place  on  the  high 
seas,  in  a  place  wher«  a  foreign  vessel  had  a  right  of  sailing 
without  being  bound  by  any  of  the  provisions  of  the  statutes 
enacted  to  govern  British  ships,  it  followed  that  the  British 
Act  had  no  application  to  the  case.  The  Master  of  the  Rolls, 
who  delivered  the  judgment  of  the  Privy  Council,  adds :  "  It 
has  been  fully  determined,  that  where  a  British  and  a  foreign 
ship  meet  on  the  high  seas,  the  statute  is  not  binding  on  either. 
The  principle,  therefore,  by  which  this  case  must  be  decided, 
must  be  found  in  the  ordinary  rules  of  the  sea."  The  Privy 
Council  held  the  Eclipse  in  fault  for  not  showing  a  light  in  suffi- 
cient time  to  enable  the  Saxonia  to  avoid  the  collision,  and  the 
Saxonia  in  fault  for  continuing  at  full  speed  and  not  easing  and 
stopping  her  engines  when  not  able  to  discover  what  the 
Eclipse  was  doing,  and  affirmed  the  decree  of  theCourt  below. 
The  same  doctrine  was  laid  down  in  a  case  decided  in 
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1861,  by  the  Privy  Council,  where  an  American  vessel  was 
sued  for  a  collision  by  tlie  owners  of  a  British  vessel.  It  was 
held  that  the  law  of  the  sea  must  govern  and  not  the  British 
statute,  as  to  the  proper  rule  of  navigation.  {The  ChanceUor, 
4  Law  Times^  new  series^  627  ;  WiUiama  v.  Ovtch^  14  Moore^B 
P.  a  a,  202.) 

The  case  of  The  Cleadon^  (1  Lmhington  158,  and  4  Lorn 
Timee^  new  series^  157,  also  reported  as  Stevens  v.  Oourley^ 
14  Moore^s  P.G.G.^  92,)  cannot  be  regarded  as  an  authority 
to  the  contrary.  It  was  decided  by  the  Privy  Coimcil,  in 
December,  1860,  the  Judges  being  Lord  Chelmsford,  Lord 
Kingsdown,  and  Sir  Edward  Byan.  It  was  the  case  of  a 
collision  on  the  high  seas,  between  the  A.  H.  Stevens,  an 
American  ship,  and  the  Cleadon,  a  British  ship,  in  tow  of  a 
steam-tug.  llie  principal  action  was  by  the  owners  of  the 
A.  H.  Stevens  against  the  Cleadon,  and  there  was  a  cross- 
action  by  the  owners  of  the  Cleadon  against  the  A.  H.  Ste- 
vens. The  judgment  of  the  Court  was  delivered  by  Lord 
Chelmsford.  The  Court  held  that,  as  the  Cleadon  was  in  tow 
of  the  tug,  she  and  the  tug  must  be  considered  as  one  vessel, 
and  as  a  steamer,  the  motive  power  being  in  the  tug,  and  the 
governing  power  in  the  Cleadon.  In  his  opinion,  Lord 
Chelmsford  says :  "  The  A.  H.  Stevens,  being  a  foreign  vessel, 
was  not  bound  by  our  regulations,  but  was  governed  by  the 
rule  of  the  sea,  which  required  her,  being  close  hauled  on  the 
starboard  tack,  if  she  was  meeting  another  vessel,  to  keep  her 
course."  He  then  says,  speaking  of  the  Cleadon  and  her  tug 
as  one  vessel  and  a  steamer :  "  Under  these  circumstances, 
her  rule  of  conduct  would  be  our  regulations,  because  she 
would  not  be  aware  whether  the  vessel  she  was  meeting  was 
a  foreign  or  a  British  vessel,  and,  at  all  events,  as  she  was  a 
British  vessel  navigating,  of  course  she  must  be  governed  by 
the  rules  that  apply  to  those  vessels.  It  was  her  duty,  being 
in  fact  a  steamer,  to  get  out  of  the  way  of  another  vessel  that 
she  was  meeting."  It  was  held,  in  the  case,  that  the  A.  H. 
Stevens  was,  by  the  rule  of  the  sea,  in  fault,  because  she  ported 
her  helm  instead  of  keeping  her  course,  and  that  that  ma- 
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nceuvre  alone  caused  the  coUiBion,  the  Cleadon  and  her  tug 
having  kept  their  course.  It  having  been  held  that  the  bad 
management  of  the  A.  H.  Stevens,  the  foreign,  vessel,  was, 
according  to  the  general  rule  of  the  sea,  the  sole  cause  of  the 
collision,  the  case  really  decides  no  point  of  law  except  that^ 
in  a  collision  between  a  foreign  vessel  and  a  British  vessel, 
the  former  must  be  judged  by  the  rule  of  the  sea,  and  not  by 
the  British  statute  regulations.  The  Cleadon,  although,  as  a 
steamer,  she  was  said  to  have  been  bound  by  the  British  regu- 
lations to  *get  out  of  the  way  of  the  A.  'EL  Stevens,  was  held 
not  to  have  been  in  fault.  The  only  point  in  the  case  open 
to  observation,  is  the  remark  of  Lord  Chelmsford,  that  the 
Cleadon,  as  a  British  vessel,  was,  as  regarded  the  American 
vessel,  bound  by  the  British  r^ulations,  and  that,  at  all 
events,  as  a  British  vessel  navigating,  she  was  bound  to  observe 
the  British  rules.  But  that  remark  cannot  be  regarded  as  a 
part  of  the  judgment  of  the  Court,  for  the  reasons  already 
stated.  If,  however,  it  were  to  be  so  regarded,  it  has  been, 
as  a  decision,  overruled.  In  the  case  of  The  Saaxmia^  before 
cited.  Lord  Kingsdown  and  Sir  Edward  Kyan,  (the  two  Judges 
who,  with  Lord  Chelmsford,  constituted  the  Court  in  the  case 
of  T?h6  Cleadon^  were  two  of  the  four  Judges  who  sat  and 
took  part  in  the  decision,  the  other  two  being  the  Master  of 
the  EoUs  and  Sir  John  T.  Coleridge,  and,  in  the  judgment  of 
the  Court,  delivered  by  the  Master  of  the  Rolls  in  February, 
1862,  it  is  said,  as  before  cited :  "  It  has  been  fully  determined 
that  where  a  British  and  foreign  ship  meet  on  the  high  seas, 
the  statute  is  not  binding  on  either."  The  same  four  Judges 
who  sat  in  the  case  of  The  Saaonia^  sat  in  the  case  of  The 
Chancellor^  before  cited,  where  it  was  held  that  the  Chancellor, 
being  an  American  vessel,  was  not  bound  by  the  British  law. 
Lord  Chelmsford,  in  the  case  of  Ths  Cleadon^  assented  to  that 
view.  The  only  point  he  made  was,  that  a  British  vessel  was, 
in  a  collision  with  a  foreign  vessel,  bound  by  the  British  law. 
But  it  is  quite  evident,  from  the  case  of  The  Saxonia^  decided 
subsequently  to  the  case  of  7%^  Cleadony  that  the  other  two 
Judges  who  sat  with  him  in  the  case  of  The  Cleadon^  did  not 
concur  in  that  view. 
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The  principle  laid  down  and  applied  in  the  cases  of  77ie 
DumfrieSy  The  Zoll/oereiuy  The  Saxonia  and  The  Chancellor 
I  regard  as  a  sound  one,  to  be  adopted  in  all  cases  which  stand 
on  substantially  the  same  facts.  That  principle  is,  that,  in  re- 
gard to  the  rights  and  merits  involved  in  actions,  the  law  of 
the  place  where  they  originated  is  to  govern.  {Story's  Coti- 
JKct  qfZawSj  eec.  558.)  In  the  case  of  The  ZoUverein^  such 
law,  in  respect  to  collisions  on  the  high  seas,  called  the  law 
maritime,  is  stated  by  Dr.  Lushington  to  be  "  those  rales  of 
navigation  which  usually  prevail  among  nations  navigating 
the  seas  where  the  collision  tak^  place."  This  rule  is  well 
expressed  by  Maclachlan  in  his  Treatise  on  the  Laojo  of  Mer- 
chant Shippingy  {page  268,)  in  this  language :  "  Between  for- 
eigners, or  between  a  British  and  a  foreign  ship,  when  such 
cases  of  collision  on  the  high  seas  are  brought  into  the  English 
Court  of  Admiralty,  the  only  rules  of  navigation  that  can  be 
appealed  to  are  those  usages  of  the  sea  generally  known  and 
customarily  observed  by  the  ships  of  various  nations  on  the 
high  seas.  A  foreign  vessel,  therefore,  will  not  be  allowed  to 
set  up  the  British  rules,  in  order  to  show  non-observance  of 
them  by  a  British  ship  that  has  been  in  collision  with  her, 
for  they  are  not  mutually  binding,  so  as  to  be  available  for  a 
British  ship  against  a  foreigner."  The  same  view  was  held 
by  Judge  Shipman,  in  this  Court,  in  the  case  of  The  Belle y  (1 
Benedicty  317.) 

It  is  claimed,  however,  on  the  part  of  the  Scotia,  that,  as 
the  law  of  Great  Britain,  in  reference  to  lights  on  sea  going 
vessels,  is  like  the  statute  law  of  the  United  States,  the  latter 
ought  to  be  enforced  here  in  favor  of  a  British  vessel  against 
an  American  vessel.  It  is  contended,  also,  that  the  only 
reason  why  the  Courts  of  Great  Britain  did  not,  in  the  cases 
cited,  enforce  the  statute  law  of  Great  Britain  in  favor  of  for- 
eign vessels  and  against  British  vessels,  in  cases  of  collisions  on 
the  high  seas,  was  because,  in  those  cases,  it  did  not  appear 
that  the  nations  to  which  the  foreign  vessels  belonged  had 
adopted  rules  like  those  prescribed  by  the  statute  law  of  Great 
Britain.    The  answer  put  in  by  the  Scotia  to  the  libel  rests 
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the  qaestion  of  lights  as  to  the  Berkshire  whoU j  on  the  statute 
laws  of  Great  Britain  and  the  United  States,  and  not  at  all  on 
the  general  mles  of  navigation.  The  allegations  of  the  answer 
are,  that  the  carrying  by  the  Berkshire  of  a  bright  light  on  her 
anchor  stock,  and  of  no  other  light,  was  ^^  in  violation  of  the 
laws  both  of  England  and  America,"  and  that  ^^  the  Berkshire 
had  not  the  red  and  green  lights  required  by  the  laws  and 
customs  both  of  England  and  of  the  United  States."  There 
is,  afterwards,  in  the  answer,  a  general  allegation  that  the  col- 
lision was  caused  entirely  by  "  the  want  of  proper  lights,  and 
the  mismanagement  and  want  of  care  on  the  part  of  those  in 
charge  of  the  Berkshire,"  but  the  only  test  set  up  in  the  an- 
swer, as  to  whether  the  Berkshire  had  or  had  not  proper  lights, 
is  as  to  whether  such  lights  did  or  did  not  conform  to  the  laws 
and  customs  of  England  and  of  the  United  States.  We  have 
already  seen,  that  if  the  Berkshire  were  a  British  vessel  suing 
an  American  vessel,  in  the  British  Court  of  Admiralty,  for  a 
collision  on  the  high  seas,  that  Court  would  not  apply  British 
statute  law  to  the  case,  unless  required  by  such  statute  law  to 
do  so.  Nor  would  it  apply  to  the  case  the  statute  laws  of  the 
two  countries,  even  where  they  were  set  up  and  shown  to  be 
alike,  unless  it  were  required  by  British  statute  law  to  do  so. 
In  the  case  of  The  Wild  Bamger^  (1  LushmgUm^  553,  565,) 
Dr.  Lushington^  in  that  Court,  held,  that  where  a  British 
statute  was  not  made  applicable  to  a  foreign  vessel  on  the  high 
seas,  the  Court  could  not  apply  it  to  the  foreign  vessel,  when 
sued  by  a  British  vessel,  simply  because  the  country  of  the 
foreign  vessel  had  enacted  a  like  statute  which  would  apply  to 
a  British  vessel,  under  similar  circumstances,  in  a  Court  of 
such  country.  It  is  not  stated,  in  any  of  the  cases  in  the  Courts 
of  Great  Britain,  which  I  have  cited,  that  the  reason  for  not 
applying  the  British  statute  law  was,  because  the  foreign 
nation  had  not  enacted  a  like  law.  The  case  of  The  Criro- 
lamo  (3  Haggard^  169)  does  not  establish  the  principle,  that 
where  like  statute  laws  are  enacted  by  two  countries,  as  rules 
of  navigation  for  their  own  vessels  respectively,  the  Courts  of 
each  of  those  countries  are  bound  to  apply  such  rules  as  rules 
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of  navigation  for  the  high  seas,  as  between  a  vessel  of  the  one 
country  and  a  vessel  of  the  other. 

It  is  quite  certain,  however,  that  if  this  case  were  pending 
in  the  British  Court  of  Admiralty,  that  Court  would  apply  to 
it  the  rules  as  to  navigation,  lights,  and  fog  signals,  adopted  by 
statute  both  by  Great  Britain  and  the  United  States.  Those 
rules,  as  respects  sea  going  vessels,  are,  to  all  intents,  identical. 
The  American  rules,  prescribed  by  the  Act  of  April  29th, 
1864,  went  into  effect  September  1st,  1864.  The  British 
rules  were  made  under  authority  of  the  26th  section  of  tlie 
Merchant  Shipping  Amendment  Act  of  July  29th  1862,  by 
an  Order  in  Council,  dated  January  9th,  1863,  and  published 
in  the  London  Gazette  of  January  13th,  1863,  and  went  into 
operation  on  the  1st  of  June,  1863.  The  58th  section  of  that 
Act  provides,  that  whenever  it  is  made  to  appear  to  Her 
Majesty,  that  the  government  of  any  foreign  country  is  willing 
that  the  r^ulations,  or  any  of  them,  for  preventing  collision, 
which  shall  be  for  the  time  being  in  force  under  that  Act, 
shall  apply  to  the  ships  of  such  country  when  beyond  the 
limits  of  British  jurisdiction,  Her  Majesyr  may,  by  Order  in 
Council,  direct  that  such  regulations  shall  apply  to  the  ships 
of  the  said  foreign  country,  whether  within  British  jurisdiction 
or  not.  The  Act  of  Congress  of  April  29th,  1864,  was  re- 
garded, and  properly,  as  an  expression,  by  the  Government  of 
the  United  States,  of  a  willingness  that  the  British  regulations 
prescribed  by  the  Order  in  Council  of  January  9th,  1863,  and 
which  were  substantially  identical  with  those  contained  in  that 
Act,  should  apply  to  ships  of  the  United  States  when  beyond 
the  limits  of  British  jurisdiction.  Her  Majesty,  therefore,  by 
an  Order  in  Council,  published  August  30th,  1864,  directed 
that  such  regulations  should  apply  to  all  sea  going  ships  of  the 
United  States,  whether  within  British  jurisdiction  or  not,  and, 
by  another  Order  in  Council,  published  December  2d,  1864, 
directed  that  such  regulations  should  apply  to  all  ships  of  the 
United  States,  on  the  inland  waters  of  the  United  States, 
whether  within  British  jurisdiction  or  not.  {Hdfa  JRvle  of 
the  Road^page  2.)  By  like  Orders  in  Council  it  appears,  that 
the  governments  of  the  following  countries,  other  than  the 
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United  States,    have  manifested   their  willingnesB  that  the 
British  regulations  of  January  9th,  1863,  should  apply  to  the 
ships  of  such  countries  respectively,  when  beyond  the  Umits  of 
British  jusisdiction ;  and  such  Orders  in  Council  direct  that 
such  regulations  shall  apply  to  the  ships  of  such  countries  re- 
spectively, whether  within  British  jurisdiction  or  not.    The 
countries  referred  to  are  Austria,  the  Argentine  Bepublic, 
Belgium,  Brazil,  Bremen,  Chili,  Denmark  Proper,  the  Bepublic 
of  the  Equator,  France,  Greece,   Hamburg,  Hanover,   the 
Hawaiian  Islands,  Hayti,  Italy,  Lubec,  Mecklenburg  Schwerin, 
Morocco,  the  Netherlands,  Norway,  Oldenbei^,  Peru,  Portugal, 
Prussia,  the  Boman  States,  Bussia,  Schleswig,  Spain,  Sweden, 
Turkey  and  Uruguay.  These  Orders  in  Council  were  published 
at  various  dates,  from  January  18th,  1863,  to  February  6th, 
1866.    All  the  countries  named,  except  Denmark,  Greece,  the 
Hawaiian  Islands,  Schleswig  and  the  United  States,  adopted 
the  regulations  in  1863.    {HoLGb  Rule  of  the  Road^  page  2.) 
The  law,  therefore,  as  now  held  in  Great  Britain,  is,  that  the 
distinction  between  foreign  and  British  ships,  as  regards  reg- 
ulations respectingAavigation,  lights,  and  fog  signals,  is  limited 
to  ships  of  those  counfries  which  have  not  given  in  their  ad- 
hesion to  the  terms  of  the  58th  section  of  the  British  Act  of 
July  29th,  1862,  as  respects  such  regulations,  or  whose  adhesion 
has  not  been  signified  by  an  Order  in  Council.    The  vessels  of 
all  countries  which  have  been  declared  by  an  Order  in  Council 
to  have  given  in  their  adhesion  to   the  British  Begulations 
respecting  navigation,  lights,  and  fog  signals,  are  treated  in  all 
respects,  in  the  Courts  of  Great  Britain,  like  British  vessels. 
{Lowndes  on  CoUieionSy  page  186.)    This  is  in  pursuance  of 
the  61st  section  of  the  British  Act  of  July  29th,  1862,  which 
provides,  that  whenever  an  Order  in  Council  shall  be  issued, 
applying  any  regulation  made  under  that  Act  to  the  ships  ot 
any  foreign  country,  such  ships  shall,  in  all  cases  arising  in 
any  British  Court,  be  deemed  to  be  subject  to  such  regulation, 
and  shall,  for  the  purpose  of  such  regulation,  be  treated  as  if 
they  were  British  ships.    (See  Form  of  Order  in  Council  on 
the  subject,  2  PritchwrcC^e  Admiralty  Digest^  2d  edUion,  Lon- 
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dofhy  1866,  Appendix,  pages  281, 282.)  Accordingly,  in  the 
case  of  a  collision  which  occurred  on  the  high  seas,  in  Decem- 
ber, 1865,  between  the  British  steamship  Samphire  and  the 
American  barque  Fanny  Buck,  actions  having  been  brought 
by  both  vessels,  the  cross-action  being  by  the  Fanny  Buck,  it 
was  held,  in  the  Court  of  Admiralty,  that  the  Fanny  Buck 
was  bound  by  the  regulations  which  had  been  adopted  by  the 
United  States  respecting  lights  and  courses,  {ffolfs  Utile  of 
the  Hoadjpoffe  194.)  The  principle  on  which  that  Court  so 
held,  is  shown  by  the  case  of  The  New  EA.  v.  The  Ghistav^ 
where  an  action  and  a  cross-action  were  brought  for  a  collision 
which  occurred  on  the  high  seas,  between  a  Hamburg  brig 
and  a  Bremen  barque,  on  the  13th  of  September,  1863.  An 
Order  in  Council,  dated  July  27th, .  1863,  had  declared  the 
British  regulations  which  went  into  effect  June  1st,  1863,'to 
be  applicable^  to  Bremen  and  Hamburg  vessels.  The  Court 
refers  to  this  fact  and  says,  that  by  virtue  of  the  Act  of  Par- 
liament and  the  accession  of  Bremen  and  Hamburg,  the  two 
vessels  were,  for  the  purposes  of  the  suit,  to  be  considered  as 
British  vessels,  and  were  to  be  treated  the  same  as  if  the 
•collision  had  taken  place  between  two  British  vessels.  {Sblfe 
Mvle  of  the  Road^page  28,  and  9  Laojo  limesj  new  series,  547.) 
There  is  no  statute  of  the  United  States  containing  pro- 
visions like  those  found  in  the  58th  and  6l6t  sections  of  the 
British  Act  of  1862.  The  only  provision  made  by  Congress  on 
the  subject  by  statute,  is  that  found  in  the  Act  of  April  29th, 
1864,  to  the  effect,  that  the  rules  and  regulations  for  prevent- 
ing collisions  on  the  water,  therein  contained,  shall,  from  and 
after  September  1st,  1864,  be  adopted  in  the  navy  and  the 
mercantile  marine  of  the  United  States.  The  merits  of  the 
collision  in  this  case  must,  therefore,  be  adjudicated  according 
to  the  rules  of  navigation  and  usages  of  the  sea  which  usually 
prevailed  and  were  customarily  observed  at  the  time  and  place 
of  the  collision,  among  the  ships  which  navigated  the  waters 
where  the  collision  took  place.  {TTie  Fyeruxyrd,  1  Swabey,  374, 
377.)  I  can  have  no  hesitation  in  saying  what  such  rules  and 
usages  were,  when  I  find  them  to  have  been  before  that  time 
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adopted,  with  such  identity,  by  nearly  all  the  nations  whose 
BhipB  nsnally  navigated  the  waters  where  this  collision  took 
place,  embracing,  among  others,  the  United  States,  Great 
Britain,  France,  Spain,  Prussia,  Bussia,  Norway,  Sweden, 
Belgium,  Bremen,  Denmark,    Hamburg,  Lubec,  Hanover, 
Schleswig  and  the  Netherlands.    I  rest  my  decision  on  that 
ground,  and  not  on  any  municipal  statute  or  statutes,  as  such, 
of  the  United  States,  or  of  Great  Britain,  or  of  both  countries. 
I  have  not  been  referred  to,  nor  have  I  met  with,  any  case  in 
the  United  States  in  which  this  question  is  discussed  or  de- 
cided.   I  must,  therefore,  resolve  it  on  principle.    But  I  have 
no  hesitation  in  saying,  that  the  result  I  have  arrived  at  is 
very  satisfactory,  as  bearing  on  the  interests  of  commerce  and 
the  safety  of  human  life,  in  substituting  fixed  written  rules 
observed  by  all  the  maritime  nations,  for  those  which,  it  is  no 
disparagement  to  say,  were  not  as  definite  or  certain,  or  as 
universally  recognized. 

It  follows,  from  these  views,  that  the  claim,  on  the  part  of 
the  Berkshire,  that  she  was  allowed  to  exhibit  a  white  light, 
and  that  she  was  under  no  obligation  to  exhibit  colored  side 
lights,  must  be  rejected.  She  had  colored  side  lanterns  on 
board,  but  they  were  not  iji  position.  The  Berkshire  was  un- 
der an  obligation,  by  Articles  2,  8,  and  5  of  the  regulations,  to 
exhibit  colored  side  lights,  and  she  was  also  under  an  obliga- 
tion, by  the  same  Articles,  not  to  exhibit  a  white  light.  The 
testimony  as  to  the  snatching  up  of  a  light  on  board  of  the 
Berkshire  and  putting  it  into  the  green  lantern,  and  holding 
that  over  the  starboard  side  towards  the  approaching  Scotia, 
does  not  vary  the  case.  If  exhibited  at  all,  it  was  not  exhibited 
so  as  to  be  seen  on  boar^  of  the  Scotia,  and  it  was  not  seen  on 
board  of  her.  But,  if  it  had  been  seen,  the  only  inference  the 
Scotia  would  have  been  authorized  to  draw,  from  seeing  a 
green  light  added  to  the  white  light  on  the  Berkshire,  would 
have  been  in  confirmation  of  the  conclusion  warranted  by 
the  white  light  alone,  namely,  that  the  Berkshire  was  a  steam 
vessel  within  two  miles  of  the  Scotia.  By  the  rules,  a  white 
light  and  a  colored  light  indicate  a  steam  vessel,  the  white 
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light  being  required  to  be  visible  at  least  five  miles  off,  and  tlie 
colored  lights  at  least  two  miles  off. 

Did  the  exhibition  of  a  white  light  on  the  Berkshire  tend 
to  deceive  the  Scotia  ?  As  the  Vhite  light  on  a  steamer  is  re- 
quired to  be  visible  five  miles  off  and  the  colored  light  only 
two  miles  off,  it  wafi  natural  and  proper  for  the  Scotia  to  be- 
lieve that  the  small  white  light  she  saw  low  down  near  the 
horizon  was  a  mast-head  light  of  a  steamer  more  than  two 
miles  off,  whose  colored  lights  were  not  yet  within  sight.  That 
those  in  charge  of  the  Scotia  did  so  believe,  I  can  have  no 
doubt,  from  the  evidence.  A  pointed  circumstance  is  the  one, 
that  rockets  were  prepared  on  board  of  the  Scotia,  when  the 
white  light  of  the  Berkshire  was  first  seen,  to  signal  the  ap- 
proaching vessel,  as  a  steamer,  when  she  should  have  approached 
near  enough.  No  such  signalling  would  have  been  prepared 
for  in  respect  to  a  sailing  vessel.  In  reference  to  the  Berkshire 
as  a  steamer,  it  was  the  duty  of  the  Scotia,  by  Article  13,  see- 
ing the  light  over  her  port  bow,  to  port  her  helm,  and  she  had 
2ti  right  to  suppose  that  the  Berkshire,  as  a  steamer,  would  port 
her  helm,  as  required  by  that  Article.  Her  duty  towards  the 
Berkshire  as  a  sailing  ship  was,  under  Article  15,  very  differ- 
ent, namely,  to  keep  out  of  the  way  of  the  Berkshire,  relying 
upon  a  compliance  by  the  Berkshire  with  the  requirement  of 
Article  18,  to  keep  her  course.  The  Berkshire  having  de- 
clared, by  the  language  of  the  sea,  to  the  Scotia,  that  she  was 
a  steamer,  cannot  be  permitted  to  impute  as  a  fault  to  the 
Scotia,  the  adoption  by  the  latter  of  the  movements  which 
would  have  been  proper  if  the  Berkshire  had  in  fact  been  a 
steamer.  Under  the  circumstances,  it  was  proper  for  the 
Scotia  to  port  her  helm,  as  she  did,  at  once,  on  seeing  the 
white  light  of  the  Berkshire,  and  she  promptly  stopped  and 
reversed  her  engines  the  moment  that  light,  by  closing  in,  gave 
indication  that  there  was  danger  of  a  collision.  I  can  discover 
no  fault  On  the  part  of  the  Scotia.  The  fault  on  the  part  of 
the  Berkshire  establishes  the  freedom  from  fault  on  the  part  of 
the  Scotia.  If  the  Berkshire  had  not  been  in  fault  as  to  her 
lights — that  is,  if  the  white  light  she  exhibited  had  been  a 
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proper  light  to  be  carried  by  a  Bailing  vessel  at  the  time  and 
place  of  the  collision — I  should  have  held  the  Scotia  in  fault, 
both  in  porting  before  she  could  clearly  see  what  was  the 
course  of  the  vessel  bearing  the  light,  and  in  not  slowing  or 
stopping  when  she  first  discovered  the  light  of  the  Berkshire. 
But  the  improper  light  on  the  Berkshire  made  it  proper  for 
the  Scotia  to  port  when  she  did,  and  not  to  slow  or  stop  till 
she  did. 

It  results,  that  the  claimants  will  be  allowed  to  amend 
their  answer,  so  as  to  set  up  properly  the  fact  that  the  Berk- 
shire did  not,  as  to  lights,  comply  with  the  rules  of  navigation 
and  usages  of  the  sea  which  usually  prevailed  and  were  cus- 
tomarily observed  at  the  time  and  place  of  the  collision,  among 
the  ships  which  navigated  the  waters  where  the  collision  took 
place.  Of  those  rules  and  usages,  as  the  general  law  of  the 
sea,  the  Court  will  take  judicial  cognizance,  without  their  be- 
ing proved,  as  would  be  necessary  in  the  case  of  a  foreign  muni- 
cipal law  or  regulation. 

I  have  not  overlooked  the  case  of  Cheeking  v.  The  Orey 
Eagle^  (7  Am.  Law  Reg.^  new  9erie8^  226,)  but  I  do  not  think 
it  applies  to  this  case.  The  .principle  of  that  case  is  a  sound 
one,  that  the  exhibition  by  a  vessel  of  a  prohibited  light,  does 
not  absolve  another  vessel  from  the  observance  of  that  degree 
of  caution,  care  and  nautical  skill  which  the  exigencies  of  the 
case  require.  I  see,  in  the  present  case,  no  want  of  caution, 
care  or  nautical  skill  on  the  part  of  the  Scotja. 

When  the  answer  is^  amended,  the  libel  will  be  dismissed, 
with  costs." 

James  C,  Carter  and  Charles  DoTiohuej  for  the  libellants.  . 

Erastus  C  Benedict  and  Daniel  ,i?.  Lard^  for  the  claim- 
ants. 

Woodruff,  J.  Although  there  is  great  discrepancy  in 
the  testimony  of  the  respective  witnesses,  on  both  sides, 
in    regard  to  many  details,  and,  in    some   particulars,  the 
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testimony  in  behalf  of  the  libellants  is  wholly  incouBistent 
with  that  produced  by  the  claimants,  there  are  some 
facts  in  respect  to  which  there  is  such  concurrence  of  the 
witnesses  that  they  may  safely  be  taken  as  established; 
and,  although,  in  cases  of  this  kind,  the  estimates  of  wit- 
nesses of  the  precise  bearing  of  the  two  vessels  at  partic- 
ular moments,  and  of  the  precise  intervals  of  time  which 
elapsed  between  different  occurrences,  are  greatly  liable  to 
differ  and  are  often  quite  unreliable,  certain  prominent  facts 
in  those  respects  may  properly  be  inferred  from  a  pretty 
uniform  agreement  of  the  whole  or  of  nearly  all  the  witnesses 
on  either  side.  Some  facts  may  also  be  gathered  by  necessary 
inference  from  others  that  are  so  established.  As  to  some 
facts  the  parties  themselves  do  not  disagree. 

In  the  present  case,  I  regard  it  as  established,  that  the 
course  of  the  Berkshire,  the  ship  of  the  libellants,  was  south- 
east by  east  half  east,  she  having  the  wind  about  two  points 
free,  the  wind  being  about  south  south  west,  and  her  speed 
seven  miles  an  hour ;  that  the  course  of  the  steamship  Scotia 
was  west  by  north  half  north,  and  her  speed  thirteen  miles 
an  hour ;  and  that  the  Scotia,  when  first  seen  from  the  Berk- 
shire, bore  from  one  to  two  points  off  her  port  bow.  Six 
witnesses  on  the  Berkshire— every  one  who  was  examined  to 
the  point — agree  in  the  fact  that  she  bore  off  the  port  bow, 
differing  slightly  in  the  degree  only ;  and  no  one  makes  the 
angle  less  than  one  point.  From  these  facts  it  necessarily 
results,  by  laws  that  admit  of  no  question,  that  the  course  of 
the  Scotia  must  intersect  that  of  the  Berkshire  at  some  point 
either  ahead  of  or  astern  of  the  latter,  or  precisely  where  she 
then  was ;  and  that  the  two  vessels  were  coming  into  neighbor- 
hood at  the  combined  rate  of  twenty  miles  an  hour,  or  one 
mile  in  three  minutes. 

The  testimony  of  the  witnesses  on  board  the  Berkshire 
shows,  that  the  white  light  of  the  Scotia  was  seen  from  fifteen 
to  twenty  minutes  before  the  collision ;  and,  although  there 
is  not  entire  uniformity,  the  balance  of  their  testimony  is, 
that  her  helm  was  put  to  starboard,  and  she  fell  off  before  the 
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wind,  not  lees  than  ten  minutes  before  the  collision ;  and  that, 
when  first  seen,  the  Scotia  was  from  five  to  sik  and  two-third 
mUes  distant,  and,  when  the  Berkshire  fell  off,  not  less  than 
three  and  one-third  miles  distant.  As  the  conrses  of  the 
respective  vessels  must  cross  each  other  at  an  angle  of  one 
point  only,  (that  being  the  precise  difference  between  south- 
east by  east  half  east,  and  west  by  north  half  north,)  no  point 
on  the  Scotia's  course  could  bear  on  any  point  on  the  Berk- 
shire's course  westwardly  of,  or  beyond,  the  point  of  inter- 
section, at  an  angle  so  great  as  one  point.  It  would  follow, 
as  a  mathematical  necessity,  that,  if  the  Berkshire  saw  the 
Scotia  precisely  one  point  off  her  port  bow,  the  Berkshire  waa 
at  that  precise  moment  at  the  point  of  intersection  of  the  two 
courses ;  and,  if  the  larger  estimate  of  the  witnesses,  one  and 
a  half  to  two  points,  be  taken  as  true,  then  it  follows,  that  she 
had  crossed  the  point  of  intersection  and  was  to  the  eastward 
thereof,  entirely  out  of  danger  of  collision,  before  she  saw  the 
Scotia.  Taking  the  testimony  of  her  own  witnesses,  then, 
captain,  mate  and  seamen,  and  making  just  allowance  for 
possible  inaccuracy  of  observation,  by  a  concession  from  the 
larger  estimate  toward  the  less,  the  Berkshire  had,  when  the 
Scotia  was  seen,  passed  the  point  at  which  the  vessels,  keeping 
their  courses,  could  collide ;  and  if,  notwithstanding  their  testi- 
mony,it  be  assumed  that  the  angle  of  observation  was  something 
less  than  one  point,  it  would  only  follow  that,  when  she  first 
saw  the  Scotia,  she  was  very  near,  though  not  precisely  at, 
the  intersecting  point,  because,  when  she  was  seen  off  the  port 
bow  of  the  Scotia,  she  had  passed  that  point  and  was  to  the 
southward  of  the  Scotia's  course. 

Bearing  on  the  position  of  the  Berkshire  when  seen  from 
the  Scotia,  the  following  appears :  She  was  first  seen  off  the 
port  bow  of  the  Scotia.  And  here  there  is  the  same  variation 
in  the  testimony  as  was  exhibited  in  the  observations  made 
on  the  Berkshire.  The  smallest  estimate  is  one  point,  the 
largest  two  points.  But  there  are  seven  witnesses,  and  each 
testifies  unqualifiedly,  that  he  first  saw  the  Berkshire  over 
the  port  bow,  and  some  of  them  give  circumstances  which 
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make  the  proof  to  my  mind  conclusive;  and  that  fact,  if 
proved,  establiBhes  what  no  human  testimony  can  confute, 
that  the  Berkshire  had  then  passed,  and  then  was  some 
distance  past,  the  point  of  the  intersection  of  the  two  courses, 
else  she  could  not  have  been  so  seen.  Not  on] j  so ;  if  the 
lowest  estimate,  namely,  one  point  on  the  Scotia's  port  bow, 
be  taken,  then  it  is  perfectly  certain  that  she  was  at  that 
moment  as  far  to  the  eastward  of  the  point  of  intersection  as 
the  distance  the  Scotia  then  was  from  her.  If  the  Scotia  was 
then  three  miles  distant,  the  Berkshire  was  three  miles  east- 
wardly  of  the  point  of  intersection.  If  the  Scotia  was  two 
miles  distant,  then,  when  she  was  first  seen,  the  Berkshire 
was  two  miles  eastwardly  from  the  point  of  intersection. 

The  witnesses  from  the  Scotia,  in  their  estimates  of  the 
minutes  that  elapsed  before  the  collision,  and  of  the  distance 
of  the  Berkshire  when  sighted,  vary,  also,  as  do  the  witnesses 
as  to  time  and  distance  on  the  Berkshire.  The  estimates  vary 
from  nine  to  fifteen  minntes  ;  but,  in  my  judgment,  the  just 
inference  from  all  of  them  would  not  warrant  the*  conclusion 
that  the  interval  between  their  discovery  of  the  Berkshire 
and  the  collision  was  so  much  as  ten  minutes ;  and  yet,  if  any 
reliance  is  to  be  placed  on  the  estimates,  it  must  have  been 
very  little  less.  If  so,  she  must  have  then  been  three  miles 
distant,  and  the  like  distance  eastwardly  from  the  point  of 
intersection  of  the  two  courses.  I  am  aware  that  strict 
mathematical  precision  cannot,  in  general,  be  assumed  as  the 
ground  of  inference  from  observations  which  are  obviously  in 
some  degree  imperfect.  But  we  have  necessarily  to  gather 
the  facts  from  the  testimony.  Some  reliance  must  be  placed 
on  the  estimates  of  time,  bearings  and  distance ;  and,  upon 
them,  in  connection  with  other  facts  that  are  either  conceded 
or  established,  our  conclusions  must  rest,  else  it  is  impossible 
to  reach  conclusions  at  all.  When  there  is  general  concur- 
rence in  facts  that  bear  the  test  of  exact  science,  the  latter 
strongly  corroborates  the  conclusions  drawn  from  the  testi- 
mony. The  argument  is  legitimate,  and  it  has,  in  some  form^ 
been  applied  by  counsel  on  both  sides  on  the  argument  of  the 
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present  appeal.  And  it  is  of  some  significance,  that  the  fact 
last  above  stated  not  only  harmonizes  with  the  deductions  I 
have  above  drawn  from  the  testimony  of  the  witnesses  from 
the  Berkshire,  and  shows  that,  when  she  first  sighted  the 
Scotia,  she  was  out  of  danger,  and  to  the  eastward  of  the 
point  of  intersection  of  the  two  courses,  but,  taken  together, 
the  testimony  of  all  the  witnesses  tends,  also,  strongly  to  sus- 
tain the  conclusion  of  the  District  Court,  that  the  Berkshire 
was  not  seen  from  the  Scotia  before  the  Berkshire  had  put 
her  helm  a-starboard  and  begun  to  fall  off  before  the  wind. 
The  argument  submitted  by  the  appellants  deems  it  probable 
that  they  were  but  three  or  four  miles  distant  when  the  Berk- 
shire put  her  helm  a-«tarboard,  at  which  distance  the  Berk- 
shire was,  as  above  shown,  first  seen  from  the  Scotia.  The 
view  of  the  counsel  for  the  Berkshire,  therefore,  in  connection 
with  the  reasoning  above,  makes  the  time  of  her  falling  off 
almost  the  same  moment,  or  only  very  shortly  before,  she 
was  seen  from  the  Scotia.  The  question  arising  upon  the 
facts  which*  I  have  thus  collated  is,  whether  there  was  fault 
in  the  conduct  of  either,  and,  if  so,  of  which  of  the  vessels, 
before  or  after  they  respectively  sighted  each  other;  for,  there 
is  no  ground  for  insisting  that  either  failed  to  see  the  other  so 
soon  as  such  other  became  visible. 

First,  as  to  the  Berkshire.  It  is  conceded  that  she  carried 
a  white  light  at  her  bow,  fastened  to  her  anchor  stock ;  and 
it  was  fully  shown  that  she  carried  no  other  lights.  After 
she  had  observed  the  Scotia  about  ten  minutes,  and  about  ten 
minutes  before  the  collision,  her  helm  was  put  a-starboard 
and  she  fell  off  before  the  wind.  She  was  at  that  time  in 
such  a  position  that,  if  she  had  kept  her  proper  course,  on 
which  she  had  been  steering,  she  would  have  been  in  no 
danger,  having  already  passed  to  the  eastward  of  the  point 
where  the  Scotia  would  cross  her  track.  Her  mate  and  the 
man  at  the  wheel,  on  seeing  the  Scotia,  had  brought  the 
vessel  more  closely  to  the  wind,  which  had  carried  her  still 
further  from  danger  of  collision.  The  master  cotmtermanded 
the  order,  and  made  the    manoeuvre  which  moved  her  to- 


JUNE,  1870.  833 


1%6  Sootia. 


wards  and  across  the  track  of  the  Scotia.  Before  this  was 
done,  and  while  the  Berkshire  was,  by  order  of  the  mate, 
bronght  nearer  the  wind,  her  wheelsman  (according  to  his 
testimony)  saw  the  Scotia's  red  light  and  her  white  light. 
This,  of  conrse,  indicated  to  him,  if  he  knew  where  it  was 
common  for  vessels  to  carry  the  red  light,  that  the  Scotia 
was  a  steamer,  and  that  she  was  heading  in  a  direction  which 
mnst  dear  the  Berkshire,  if  the  latter  kept  her  conrse, 
Biley,  the  lookout  on  the  Berkshire,  who  reported  the  Scotia, 
first  saw  her  bright  light,  and  heard  the  order  of  the  master 
of  the  Berkshire  to  keep  her  luff,  and,  about  ten  or  fifteen 
minutes  after  seeing  the  bright  light,  (which  was  about  the 
time  she  changed  her  course,  or  very  soon  after,)  saw  the 
Scotia^s  red  light;  and  he  imputes  the  collision  to  the  im- 
prudent change  of  course  when,  as  he  testifies,  the  Scotia  had 
opened  on  the  port  bow  of  the  ship  so  as  to  indicate  that  she 
would  pass  clear.  Wilson,  a  hand  on  the  same  watch,  testi- 
fied that,  when  he  saw  the  Scotia,  he  also  saw  both  a  red  and 
a  white  light.  The  master  himself,  after  the  Berkshire  had 
fallen  off  so  as  to  bring  the  bearing  of  the  Scotia  abeam,  saw 
the  Scotia's  red  light ;  and  there  can  be  no  just  pretence  that 
a  collision  could  have  occurred,  if  he  had  then  countermanded 
his  order,  for  he  could  not  have  at  that  time  reached  the 
course  of  the  Scotia,  if  her  red  light  was  in  full  view.  The 
master  testifies,  that  he  had  before  that  seen  two  lights  on  the 
Scotia,  namely,  one  bright  light  and  another  the  color  of  which 
he  says  he  could  not  distinguish,  but  which  he  concluded  was 
green,  and,  though  he  cannot  swe&r  it  was  green,  he  says  it 
was  not  red.  The  course  and  position  of  the  two  vessels 
renders  this  statement  very  improbable ;  and  I  am  more  dis- 
posed to  credit  the  lookout  and  wheelsman  on  that  point, 
than  the  person  who  gave  the  unfortunate  order,  and  on 
whom,  if  in  fault,  rests  a  very  heavy  responsibility. 

Second,  as  to  the  Scotia.  Her  lights  wer&  all  set  and  burning 
bright,  a  white  light  at  mast-head,  a  green  light  on  the  star- 
board and  a  red  light  on  the  port  side.  She  saw  the  Berk- 
shire's white  light  near  the  horizon,  off  her  port  bow.    She 
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had  no  reason  to  anticipate  danger  of  collision,  and  did  appre- 
hend none,  until  she  saw  that  light  closing  in  upon  her  bow, 
and  the  officer  in  command  then  immediately  gave  an  order 
to  port,,  then  hard-a-port,  and,  observing  that  the  light  still 
closed  in,  gave  the  order  to  slow  and  then  to  stop.  The  engines 
were  at  once  slowed,  stopped  and  reversed,  but  the  vessels,  not- 
withstanding, came  together. 

Irrespective  of  the  legal  questions  arising  upon  the  undis- 
puted fact  that  the  Berkshire  was  not  carrying  the  lights 
prescribed  by  the  navigation  laws  of  the  United  States,  to  be 
hereafter  adverted  to,  it  is  upon  this  conduct  of  the  Scotia  that 
the  question  of  fault  on  her  part  arises.  For,  conceding  the 
general  rule  of  the  maritime  law,  prior  to  recent  statutes,  to  be, 
that,  when  a  steamer  and  a  sailing  vessel  are  approaching  each 
other,  so  as  to  involve  danger  of  collision,  it  is  the  duty  of  the 
steamer  to  keep  out  of  the  way  of  the  sailing  vessel  and  con- 
ceding, also,  that,  under  such  circumstances,  the  mere  fact  of 
collision  is  prima  facie  evidence  of  fault  and  negligence  in  the 
steamer,  this  rule  is  not  so  unyielding  and  arbitrary  that  it  may 
not  be  shown  that,  in  truth,  she  exercised  due  care  and  acted 
in  all  respects  prudently  under  the  circumstances. 

The  fault  in  her  conduct  supposed,  involves  two  enquiries : 
(1.)  Ought  she  to  have  slackened  her  speed  sooner  than  she 
did  ?  (2.)  Was  it  improper  for  her  to  port  her  helm  when 
she  did  ?  And  these  enquiries  also  involve  the  more  general 
one— Was  there  any  other  step  or  manoeuvre  which  ought  to 
have  been  taken? 

(1.)  Whether  the  light  she  saw  near  the  horizon  was  on  a 
steamer  or  on  a  sailing  vessel,  no  duty  to  slacken  speed  or 
change  the  course  of  the  Scotia  arose  until  there  was  some 
reason  to  apprehend  a  collision.  The  duty  first  called  into 
exercise,  on  discovering  the  light,  was  to  observe  it  closely,  to 
see  whether  or  not  there  was  reason  to  apprehend  such  danger. 
The  suggestion  that  it  was  her  immediate  duty  to  slacken 
speed  when  she  saw  the  light,  assumes  what  is  not  in  the  first 
instance  to  be  assumed.  The  suggestion  that,  not  knowing 
the  course  of  the  vessel  bearing  the  light,  she  should  have 
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slackened  her  speed  till  she  coald  ascertain  such  coarse,  as- 
sumes that  the  apprehension  of  danger  was  the  immediate  con- 
seqaence  of  seeing  the  light.  Not  so.  If  she  saw  the  light 
and  observed  it  diligently,  without  having  reasonable  ground 
for  apprehending  collision,  no  duty  to  either  slacken  speed  or 
change  her  course  was  created.  This  makes  the  allegation  and 
proof  of  the  claimants,  that  the  location  of  the  light  on  the 
Berkshire,  (so  near  the  surface  of  the  water  as  it  confessedly 
was,)  actually  misled  the  officers  of  the  Scotia  in  regard  to  the 
distance  of  such  light  from  the  steamer,  an  important  one. 
Oarrying  a  light  in  such  a  location  was  well  calculated  to  mis- 
lead and  did  in  fact  mislead.  But  the  still  more  important 
fact,  that,  when  seen,  the  light  was  off  the  port  bow  of  the 
Scotia,  as  to  which  there  is  an  entire  and  conclusive  concur- 
rence of  testimony,  if  followed  by  the  opening  of  such  light 
still  further  on  her  port  bow,  before  the  steamer  ported  her 
helm,  is  conclusive  that,  during  the  interval,  and  until  that 
light  began  to  close  in,  the  officers  of  the  Scotia  had  no  reason 
to  apprehend  danger. 

It  is  because  of  this  that  great  importance  is  attached  to 
the  question — ^Did  the  light  of  the  Berkshire  open  on  the  port 
bow  after  it  was  seen  by  the  Scotia,  and  before  she  ported  her 
helm  ?  The  libellants  insist  that  it  did  not ;  that  the  course 
of  the  Berkshire,  when  discovered  by  the  Scotia,  had  already 
been  changed  by  falling  off;  that  such  opening  on  the  port 
bow  of  the  Seotia  was,  therefore,  impossible;  and  that,  if  such 
opening  in  fact  occurred,  it  would  have  been  impossible  for  the 
Berkshire  to  thereafter  reach  the  track  of  the  Scotia  (when' 
sailing  at  only  about  one-half  the  speed  of  the  latter,)  until 
after  the  Scotia  had  passed.  I  am  satisfied  that  the  reasoning 
upon  both  these  propositions  is  fallacious,  and  that  the  premises 
assumed  therein  do  not  necessarily  establish  the  conclusion. 
But,  in  the  first  place,  the  officers  and  men  on  the  Scotia  are 
unqualified  and  dear  in  their  testimony,  not  only  that  they 
were  alert  and  vigilant  in  their  observations,  but  that,  after 
being  discovered,  the  light  on  the  Berkshire  did  open  on  the 
steamer's  port  bow.    On  this  point  they  cannot,  I  think,  be 
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mistaken,  and,  to  snppoee  them  to  mUetate  on  such  a  point, 
is  to  impute  to  them  intentional  falsehood.  Snch  a  circum- 
stance is  not  like  a  matter  of  judgment  or  opinion  or  estimate, 
as  to  which  the  liability  to  errpr  is,  by  most  collision  cases, 
proved  to  be  very  great  The  witnesses  differ,  it  is  true,  in 
their  estimate  of  the  degree  of  such  opening,  and  they  differ 
very  largely.  This  may  be  accounted  for  by  their  different 
posts  of  observation,  or  other  grounds  of  questioning  the  cor- 
rectness  of  their  estimates,  but  the  fact  of  snch  opening  is 
nevertheless  well  established  by  their  distinct  concurrence 
therein.  It  is,  nevertheless,  claimed,  that,  conceding  the  fact,, 
still  there  is  an  error  as  to  time,  and  that  such  opening  took 
place  after  and  not  before  the  porting  of  the  steamer's  helm. 
This  is  urged  in  the  face  of  the  positive  testimony  of  the  wit- 
nesses to  the  contrary,  and  it  is  claimed  that  such  positive 
testimony  is  overborne  by  the  fact  that  the  Berkshire,  before 
her  light  was  first  seen,  had  fallen  off,  and  was  then  and  con- 
tinously  thereafter  sailing  on  a  starboard  helm,  and  so  her 
opening  on  the  port  bow  of  the  Scotia  was  impossible  until  the 
latter  ported.  This  is  the  proposition  first  above  stated  and 
which  I  deem  fallacious.  The  fact  that  the  Berkshire  had, 
when  seen,  already  starboarded,  does  not  forbid  the  opening 
of  her  light  on  the  Scotia's  port  bow. 

It  .has,  I  think,  already  been  shown,  that,  when  her  light 
was  seen,  the  Berkshire  had  passed  a  considerable  distance 
eastwardly  beyond  the  point  of  intersection  of  the  two  courses ; 
and  that  she  starboarded  her  helm  not  to  exceed  one  minute 
before  her  light  was  so  seen,  if,  as  insisted  by  the  claimants,  it 
was  not  later.  The  order  was  first  to  starboard  and  after- 
wards to  hard  anstarboard.  The  speed  of  the  Scotia  was  about 
double  that  of  the  Berkshire,  while  the  latter  was  on  her 
course.  Her  movements,  first  to  starboard  and  then  falling 
off,  certainly  did  not  diminish  the  disparity,  but  probably  in- 
creased it,  in  the  first  stage  of  the  movement  of  the  Berkshire. 
Her  light  was  first  seen  from  the  Scotia,  from  one  to  two 
points  off  her  port  bow.  Now,  with  these  facts  in  view,  the 
allegation  that  the  light  of  the  Berkshire  could  not  open 
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further  on  the  port  bow  of  the  Scotia  is  wholly  unwarranted, 
and  the  uniform  testimony  of  the  witnesses  from  the  Scotia  is 
not  to  be  overborne  by  such  an  assertion. 

Considering  the  greater  speed  of  the  Scotia,  it  is  perfectly 
«asy  to  find  them  in  such  relative  position,  after  the  light  was 
first  seen,  that  the  opening  upon  such  port  bow  would  be 
•quite  distinct  and  obvious.  For,  while  the  Scotia  advanced 
on  her  course  one  mile,  the  Berkshire,  on  her  starboard  helm 
and  with  her  less  speed,  may  not  have  neared  the  track  of  the 
Scotia  80  as  to  counterbalance  the  tendency  of  the  Scotia's 
motion  to  open  the  light  very  largely.  Thus  if  the  Berkshire 
had  remained  stationary  or  been  on  her  original  course,  her 
light  would  have  passed  rapidly  to  the  port  of  the  Scotia.  ■  If 
the  Berkshire  was  moving  obliquely  towards  the  track  of  the 
Scotia,  this  movement  would  have  the  counter  tendency. 
But,  whether  such  light  would  or  would  not  continue  still  to 
open,  would  depend  on  the  degree  of  change  produced  by  her 
starboarding,  and  the  relative  speed  which  she  then  main- 
tained. The  inference  that  the  testimony  of  the  witnesses 
is  erroneous  is,  therefore,  not  only  unwarranted,  but,  in  my 
judgment,  the  entire  proo&  on  this  precise  point  confirm  that 
testimony. 

But,  the  maintenance  of  her  starboard  helm,  tended  con- 
tinually to  bring  the  Berkshire  around  full  before  the  wind ; 
and  then,  putting  her  helm  hard  a-starboard  brought  her  with 
even  increased  speed  nearer  the  track  of  the  Scotia,  closed  in 
her  light  just  before  the  collision,  and  put  the  Scotia  to  in- 
stant efforts  to  avoid  it.  This  involves  the  accomplishment 
by  the  Berkshire  of  the  second  alleged  impossibility  above 
argued  by  the  libellants,  which  I  have  called  deceptive  or 
fallacious.  It  is  said  that,  at  her  less  rate  of  speed,  she  could 
not,  if  her  light  had  so  opened  on  the  port  bow  of  the  Scotia, 
have  thereafter  reached  the  track  of  the  Scotia  until  the  latter 
had  passed,  and  that,  if  the  Scotia  ported  her  helm  as  soon 
as  the  light  of  the  Berkshire  began  to  close  in,  the  latter  could 
not  have  overtaken  the  former.  Obviously,  this  depends  upon 
the  precise  location  of  the  Berkshire  when  such  closing  in 
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began,  and  the  distance  then  between  the  veseels,  with  the 
speed  attained  by  the  Berkshire  then  sailing  before  the  wind  ; 
and,  unless  it  be  assumed  that  her  light  had  opened  very  con- 
siderably on  the  port  bow  of  the  Scotia  before  the  change  was 
discovered,  her  distance  from  the  place  of  collision  was  greatly 
less  than  that  of  the  Scotia.  And  the  fallacy  of  the  reason- 
ing is  greater,  in  view  of  the  fact  that  the  Scotia  slowed  and 
reversed  immediately  on  porting  her  helm ;  and  this  was  done 
instantly  on  such  closing  in  becoming  apparent. 

To  my  mind  the  conclusion  is  inevitable,  that  there  was 
nothing  in  the  position  or  movement  of  the  Berkshire  that 
suggested,  or  even  warranted,  a  suspicion  of  danger  of  col- 
lision, until  the  closing  in  of  the  light  of  the  Berkshire  upon 
her  port  bow  became  apparent;  and,  therefore,  the  Scotia 
properly  kept  h€t  course  down  to  that  moment. 

(2.)  Was  the  Scotia  in  fault  for  then  porting  her  helm, 
and  slowing,  stopping  and  reversing  her  engines  ?  That  slow- 
ing, stopping  and  reversing  were  proper,  requires  no  discus- 
sion. And  it  is  important  to  note  here  particularly,  that,  at 
this  moment,  the  Berkshire  was  very  near  and  off  the  Scotia's 
port  bow.  It  was  a  question  of  judgment,  whether,  in 
that  moment  of  sudden  extreme  peril,  it  was  wisest  to  go  to 
port  or  to  starboard.  It  was  night.  The  distance  of  the 
Berkshire  at  that  instant  could  not  be  known.  If  the  Scotia 
attempted  to  go  to  port,  it  was  not  at  all  improbable  that  she 
would  meet  the  ship  while  in  the  act  of  turning,  while,  by 
turning  to  starboard,  there  was  a  like  uncertainty.  Her  offi- 
cers must  choose.  They  did  exercise  their  judgment  in  good 
faith,  and  yet  the  collision  ensued.  In  my  judgment,  upon 
all  the  proofs,  there  was  time  but  for  a  slight  turn  in  her 
course ;  and  they  did  what  seemed  to  them  best  at  what  was, 
in  view  of  the  headway  of  the  two,  a  moment  of  sudden  peril, 
and  very  shortly  before  the  contact  of  the  vessels.  I  should 
hesitate  very  much  in  concluding  that  the  porting  of  the 
helm  showed  either  want  of  skill  or  due  care  in  such  circum- 
stances, even  if,  by  the  light  of  the  after  result,  it  seemed 
probable  that,  had  she  starboarded,  she  would  have  gone 
clear. 
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This,  however,  is  not  all.  The  whole  conduct  of  the  Berk- 
shire was  unskilful  and  misjudged.  The  movement  by  which 
she  was  placed  in  peril  was  wholly  her  own ;  and,  although  it 
may  have  been  made  before  the  Scotia  saw  her  light,  it  was, 
in  truth,  improvident  and  erroneous.  I  agree  fiilly  with  one 
or  more  of  her  crew,  that  it  was  uncalled  for  and  produced 
the  collision.  In  short,  she  thrust  herself  in  the  track  of  a 
steamer  in  full  view,  when  there  was  time  for  more  delibera- 
tion, when  she  was  not  in  the  least  danger,  and  when  a  min- 
ute more  of  deliberation,  before  changing  her  course,  would 
have  shown,  by  unmistakable  signals,  that  there  was  no  dan- 
ger, and  that  she  could  and  ought  to  keep  her  course.  It  is 
not  unjust  to  her,  and  it  is  only  fair  to  the  Scotia,  to  say,  that, 
by  this,  she  involved  the  Scotia  in  that  precise  condition  of 
doubt,  in  which,  by  stopping  and  reversing,  the  latter  did  all 
she  could  to  arrest  her  own  speed,  and  in  which  her  officers 
were  put  to  the  exercise  of  judgment,  as  to  the  measure  most 
likely  to  avoid  collision. 

Again,  in  this  immediate  coimection,  if  it  be  conceded 
that  the  statute  regulations  were  not  binding  upon  the  Berk- 
shire, and  that  the  presence  of  the  white  light  did  not,  by  rea- 
son of  those  regulations,  require  the  officers  of  the  Scotia  to 
infer  that  she  was  a  steamer,  it  is  equally  true  that  there  was 
nothing  to  show  that  she  was  a  sailing  vessel.  She  might  be 
the  one  or  the  other ;  and  if,  on  the  instant  of  apparent  dan- 
ger, the  Scotia  stopped  her  engines  and  reversed,  it  ought  not 
to  be  imputed  to  her  as  a  fault,  that,  in  her  further  effort, 
made  in  the  exercise  of  an  honest  judgment  upon  the  subject, 
she  conformed  to  the  regulations  which,  in  view  of  her  being 
in  the  track  of  an  immense  commerce  between  England  and 
the  United  States,  were  presumptively  binding  upon  her. 

The  rule  so  strenuously  relied  upon  by  the  libellants,  by 
which  it  is  made  the  duty  of  a  vessel  propelled  by  steam  to 
keep  out  of  the  way  of  a  sailing  vessel,  is  not  so  arbitrary  and 
inflexible  as  to  make  the  former,  under  all  circumstances,  an 
insurer  of  safety  to  the  latter.  It  assumes  that,  by  reasonable 
skill  and  care,  the  former  may  know  that  the  vessel  in  view  is 
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a  Bailing  vessel,  and  that  there  will  be  time  and  opportunity, 
after  the  discovery  of  danger,  to  take  measures  effective  to 
avoid  her,  and  that  the  exercise  of  an  honest  judgment,  by 
men  of  competent  skill,  and  in  the  exercise  of  active  vigilance, 
will  enable  the  steam  vessel  to  do  so. 

Moreover,  I  do  not  agree,  that,  even  considering  that  our 
statute  regulations  had  not  the  force  of  law  to  bind  the  Berk- 
shire, it  was  a  fault  in  the  Scotia  to  mistake  her  for  a  steamer, 
and  to  act  upon  the  assumption  that  she  was  one.  If  she  was 
justified  in  that  respect  then  she  was  justified  in  what  she  did ; 
for,  then,  by  the  general  maritime  law,  apart  from  the  statute, 
«he  was  bound  to  turn  to  starboard,  unless  the  circumstances 
clearly  indicated  that  this  would  render  a  collision  more  prob- 
able. The  general  rule  required  her  to  go  to  starboard,  and, 
where  the  circumstances  are  doubtful,  the  rule  is  the  same. 
Mr.  Justice  Clifford,  in  New  York  and  BaUimore  Trampar- 
tation  Co.  v.  PhUaddphia  and  Savannah  Steaan  Nan>igaJtion 
Co.j  (22  How.  461,  472,)  says :  "  Beyond  question,  the  law  is 
well  settled,  that  steamers  approaching  each  other  from  oppo- 
site  directions  are  respectively  bound  to  port  their  helms  and 
pass  each  other  on  the  larboard  side."  He  cites  numei*ous 
cases  from  the  English  Court  of  Admiralty,  and  from  the  Su- 
preme Court  of  the  United  States,  in  which  the  principle  is 
applied  where  it  was  doubtful  which  course  would  be  most 
effectual.  The  officers  of  the  Scotia  were  acting  under  the 
actual  pressure  of  the  English  navigation  laws,  which,  it  is 
conceded,  were  operative  upon  them,  since,  by  the  proclama- 
tion thereof,  they  were  applied  to  the  vessels  of  both  coun- 
tries, so  far  as  she  was  concerned.  They  knew  that  they  were 
in  the  track  of  vessels  navigating  between  the  two  countries. 
They  may  properly  be  assumed  to  have  known  that  there  was 
a  strong  probability,  at  least,  that  vessels  in  that  track  would 
carry  lights  indicating  their  course  and  character.  So  far 
from  being  in  fault  in  the  inference  drawn  from  seeing  the 
white  light  near  the  horizon,  namely,  that  it  was  the  mast- 
head light  of  a  steamer  just  coming  into  view,  such  an  infer- 
.  ence  was  natural ;  and,  in  carrying  such  a  light,  the  Berkshire 
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invited  that  inference,  or,  at  the  least,  placed  herself  in  sncb 
a  sitnation  as  was  liable  to  mislead,  and  did  in  fact  mislead 
the  other,  and  she  ought  not  to  be  permitted  to  allege  fault  in 
the  latter  in  acting  according  to  an  honest  judgment  there- 
upon, and  in  conformity  with  the  rule  of  navigation  which 
applied  to  the  conclusion  thus  formed,  namely,  that  she  was  & 
steamer. 

These  views,  independently  of  the  critical  examination  of 
the  positions,  courses,  distances  and  bearings  of  the  vessels 
respectively,  in  which  I  have  indulged,  seem  to  me  to  show 
that  the  Scotia  was  without  fault,  and,  although  they  are  not 
in  harmony  with  some  of  the  views  expressed  by  the  learned 
judge  who  tried  the  case  in  the  District  Court,  they  lead  to 
an  affirmance  of  his  decree. 

I  am  aware  of  the  veiy  great  difficulty  of  reasoning  with 
strict  accuracy,  and  of  applying  close  mathematical  tests^ 
where  witnesses  disagree,  and  various  hypotheses  may  be  sug. 
gested  to  account  for  their  discrepancies  and  for  the  occur- 
rences of  which  they  speak.  As  already  remarked,  the  Court 
must  deal  with  the  case  upon  the  testimony,  notwithstanding 
its  conflict,  and  in  the  face  of  all  the  doubt  and  uncertainty 
which  it  gives  rise  to.  Out  of  these  materials  I  have  arrived 
at  the  best  judgment  I  can  form,  after  a  long  and  careful 
examination  and  comparison ;  and  I  derive  some  corrobora- 
tion of  my  conclusions  as  to  most  of  the  details  of  time,  place,, 
distance,  course  and  bearings,  from  the  full  analysis  of  the 
whole  case  in  the  very  able  argument  of  the  counsel  for  the 
libellants,  wherein  his  conclusions  are  very  nearly  identical 
with  my  own  on  these  points* 

If,  however,  1  were  in  so  great  doubt  that  I  deemed  it  un- 
safe to  rest  upon  the  conclusions  already  stated,  there  would 
still  remain  in  support  of  the  decree  dismissing  the  libel,  the 
ground  upon  which  the  decision  was  placed  by  the  District 
Judge,  namely,  that  the  Berkshire  did  not  carry  the  lights 
prescribed  by  the  navigation  laws  of  the  United  States.  The 
absence  of  the  red  and  green  lights,  and  the  presence  of  a 
white  light  in  contravention  of  those  laws,  actually  misled  the 
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officers  of  the  Scotia  into  the  belief  that  she  was  a  steamer, 
which  alone  is  authorized  to  carry  a  white  light.  Being  thus 
misled,  the  officers  of  the  Scotia  did  just  what,  upon  the 
assumption  that  she  was  a  steamer,  it  was  her  dotj  to  do ; 
and,  as  a  necessary  result,  the  collision  was  solely  due  to  the 
fault  of  the  Berkshire  herself,  and,  therefore,  she  cannot 
recover.  * 

These  conclusions  were  placed  below  not  on  the  ground 
that  the  navigation  laws  of  the  United  States  exjproprio  vigore 
operated  upon  the  Berkshire  in  her  relation  to  a  vessel  of  an- 
other nation,  but  that  those  laws  have  been  adopted  by  all  the 
principal  maritime  nations  for  the  government  of  their  own 
vessels,  and  that  the  Court,  taking  judicial  notice  of  that  fact, 
are  bound  now  to  say  that  those  regulations  have  received 
such  general  assent,  as  reasonable,  proper  and  expedient,  and, 
by  such  enactments,  have  been  given  so  broad  an  application, 
that  they  are  now  rules  of  the  sea.  If  this  reasoning  be  sound, 
it  would  seem  to  follow,  that  the  vessels  of  all  nations  are  now 
bound  to  observe  them,  whether  their  own  particular  Govern- 
ment has  approved  them  or  not ;  for,  if  the  general  consent  of 
nations,  however  expressed,  is  effectual  to  establish  interna- 
tional law,  the  failure  of  a  particular  nation  to  express  its  con- 
sent, does  not  destroy  the  rule. 

Without  placing  my  conclusion  upon  this  idea,  that  the 
statutes  of  the  several  nations  referred  to  have  operated  to 
make  a  rule  of  the  sea  or  general  maritime  law,  I  prefer  to 
state  another  view  of  the  subject,  not  in  harmony  with  tihe 
English  decisions,  but  I  think  clearly  just,  and  conformable  to 
a  more  worthy  estimate  of  what  is  due  to  ourselves  as  a  nation 
interpreting  its  own  laws,  and  no  less  just  in  its  operation 
upon  our  own  citizens,  who,  it  may  be  conceded,  are  the 
immediate  objects  of  legislative  care  and  providence.  While 
it  is  true  that  our  navigation  laws  are,  in  a  strict  technical 
sense,  municipal,  because  we  have  no  power  to  legislate  for 
other  nations,  or  to  enforce  our  laws  beyond  our  own  juris- 
diction, they  are,  in  their  nature  and  scope,  and,  as  I  think,  in 
their  design,  for  the  benefit  of  all  mankind.    The  safety  of 


JUNE,  1870.  343 


TheSootU. 


human  life  and  property  on  the  highway  of  nations  is  of  inter- 
national concern.  If  the  Govenunent  of  this  people  have 
adopted  a  role  to  promote  such  safety,  it  is  because  it  is  wise 
and  best  to  that  end,  and  so  oar  Comrts  mnst  declare.  For 
this  people  and  for  our  Courts  it  is  the  rule  of  right  reason, 
whether  we  can  enforce  it  upon  the  people  of  other  nations  or 
not.  It  being  wise  and  best,  we  can  and  do  send  out  our 
nayy  and  our  mercantile  marine  charged  with  the  duty  to  ob- 
serve it,  because  it  tends  to  secure  the  worthy  purposes  for 
which  it  is  enacted.  True,  we  can  subject  no  others  to  its 
pressure  as  a  law  to  them ;  but  it  is  a  narrow  and  technical 
view  to  say  it  is  like  the  ordinary  subjects  of  legislation,  which 
are  plainly  only  intended  to  operate  within  our  immediate 
jurisdiction.  The  business  it  regulates  is  as  extensive  as  the 
limits  of  the  seas ;  and  there  are  numerous  rights  of  person 
and  property  which  we  recognize  as  governed  by  law,  and 
which  will  be  enforced  and  prot^ed  by  our  Courts  in  what- 
ever part  of  the  world  they  originate  or  are  invaded.  Send- 
ing out  our  navy  and  marine  instructed  by  our  statutes,  it  is 
selfish  and  unworthy  to  say — although  these  rules  for  the  pres- 
ervation of  life  and  property  are  eminently  fitted  to  benefit 
all  mankind,  are  expedient  and  advantageous  as  guides  to  your 
probable  intercourse  with  other  vessels,  they  do  not  require 
you  to  regard  them  towards  any  but  vessels  of  our  own  nation. 
It  is  a  more  honorable  and  worthy  language  to  say — ^if  you 
disregard  them,  and  loss  is  thereby  caused,  you  shall  not  have 
a  standing  in  our  Courts — perform  your  duty  to  observe  our 
laws,  and  here  and  in  our  Courts  you  will  be  protected, 
whether  other  nations  are  or  are  not  just  enough  and  wise 
enough  to  impose  the  same  duty  upon  their  vessels  which 
you  are  liable  to  encounter. 

My  conviction,  that  sound  judgment  and  right  reason  de- 
mand the  observance  of  these  rules,  finds  support  and  strength 
In  the  fitct,  that  nearly  all  maritime  nations  have  adopted 
them ;  but  I  would  not  make  that  a  condition  of  their  en- 
forcement. 

Again,  if  the  considerations  of  prudence  which  have  led 
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to  the  enactment  of  these  laws  are  less  comprehenBiye  in  their 
Bcope,  the  reason  for  insisting  npon  their  observance  by  onr 
own  vessels  is  not  lessened.  If  those  enactments  are  not,  (as 
I  have  above  snggested,)  for  the  benefit  of  all  mankind^  and 
have  no  regard  to  the  general  safety  of  human  life  or  prop- 
erty,  as  of  international  concern,  they  have  reiqpect  to  the  Uvea 
of  crews,  passengers  and  property  on  board  of  oar  own  vessels, 
as  objects  of  special  and  providential  legislation.  Wherever 
oar  vessels  may  be  and  whomsoever  they  may  meet  upon  the 
high  seas,  they  and  all  on  board  are  subjects  of  national  solici- 
tude. The  observance  of  these  laws  gives  early  notice  of  their 
proximity,  and,  with  such  notice,  the  acknowledged  law  mari- 
time puts  all  other  vessels,  of  whatever  nation,  to  diligence  to 
avoid  collision,  and  so  tends  to  the  safety  of  what  are  con- 
fessedly the  objects  of  our  care — ^the  lives  of  our  own  citizens 
and  their  property.  If  to  our  legislation  it  is  a  matter  of  in- 
difference whether  the  lives  and  property  of  citizens  of  other 
nations  are  made  safe  or  not,  it  is  matter  of  deep  concern 
that  our  own  are  protected ;  and  let  it  be  remembered,  that, 
in  case  of  collision,  we  may  be  the  chief  or  only  sufferers,  as 
well  illustrated  in  the  case  now  before  the  Court.  When  one 
of  our  passenger  ships  is  run  down  at  sea  by  a  foreign  vessel, 
and  the  collision  is  plainly  owing  to  a  failure  by  the  former  to 
observe  our  laws,  it  is  poor  satis&ction  to  say — true,  this  neg- 
lect has  caused  the  sacrifice  of  valued  lives,  but  our  Legisla- 
ture only  intended  to  guard  against  collision  with  a  vessel  of 
our  own  nationality.  ITor  is  this  the  truth.  Our  Legislature 
has  had  regard  not  merely  to  the  interest  of  owners  of  ships, 
not  merely  to  the  preservation  of  the  property  on  board,  but, 
as  guardian  of  the  lives  of  our  citizens,  whether  crew  or  pas- 
sengers, has  prescribed  rules  which  will  serve  in  a  large  degree 
to  protect  them  wherever  upon  the  seas  they  may  be,  and 
whether  any  or  many  other  nations  observe  like  rules  or  not. 
In  this  much  more  selfish  and  narrow  view  of  the  subject  than' 
I  have  above  suggested,  our  vessels  are  always  and  every 
where  acting  under  the  pressure  of  these  rules  and  of  the 
reasons  for  their  enactment,  and  should  not  be  permitted  to 
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disregard  them.  Our  own  interests  and  the  declared  wisdom 
of  their  observance  forbid  it,  the  lives  and  property  of  onr 
own  citizens  at  hazard  forbid  it,  and  none  should  be  permitted 
to  come  into  onr  Conrts  of  Admiralty — ^in  a  very  high  sense, 
Oonrts  of  Eqnity — with  nnclean  hands,  to  claim  indemnity  for 
a  loss  which  is  proved  to  be  solely  caused  by  their  own  wilful 
disregard  of  these  regulations. 

The  decree  dismissing  the  libel  must  be  aflSrmed. 


In  re  Fsan^ois  Fabbz. 

A  eomplaint  before  a  Commisnoner,  in  an  extradition  case,  verified  by  the  con- 
Bul  of  a  foreign  goyemment,  in  which  he  charges  the  offence  properly,  is  suf- 
ficient if  made  by  him  officiaUy,  although  he  doee  not  make  the  ayerments  on 
his  penonal  knowledge  of  tiie  facts. 

It  is  not  a  necessary  preliminary  step  to  an  inyeetigation  nnder  an  extaradition 
treaty,  to  show  that  a  warrant  was  issued  abroad  against  the  offender,  and, 
therefore,  the  complaint  need  not  state  that  fact. 

The  complaint  need  not  show  that  the  Commissioner  who  issued  the  warrant  for 
the  arrest  of  the  offuider  was  authorised  to  issue  that  particular  warrant ;  but 
it  is  sufficient  for  it  to  show  that  he  was  authorized  to  issue  warrants  in  cases 
of  extradition,  embracing  the  one  coyered  by  such  warrant. 

Under  the  Oonyention  for  extradition  between  the  United  States  and  Switzer- 
land, (11  U,  8,  Stat,  at  Large,  698.)* which  proyides  for  the  deliyery  of  persons 
chai^ged  with  certain  crimes  "  when  these  crimes  are  subject  to  infunoos  pun- 
ishment^" it  is  sufficient  if  tiie  crime  is  subject  to  infamous  punishment  in  the 
country  where  it  was  committed,  without  its  being  also  subject  to  infamous 
punishment  in  the  country  firom  which  the  extradition  is  demanded. 

The  complaint  before  the  Commiseloner  being  made  by  a  foreign  consul,  and 
showing  that  he  has  no  personal  knowledge  of  the  matters  stated  in  it»  the 
offender  cannot  claim  the  right  to  cross-exan^e  the  consul,  on  the  inyestigSp 
Idon  before  the  Commissioner,  before  the  prosecution  giyes  any  eyidence  under 
the  complaint 

"Where  depositions  from  abroad  ar^  put  in  eyidence  in  an  extradition  case,  under 
the  Act  of  June  22d,  1860,  (12  U,  8, 8tat,  at  Large,  84,)  where  the  charge  is  for- 
gery, and  it  appears  by  them  that  the  forged  papers  were  produced  to  and  de- 
posed to  by  the  witnesses  giying  the  depositions,  it  is  not  necessary  that  the 
forged  papers  should  be  produced  here  before  the  Commissioner. 

Sufficient  identity  of  the  offence  charged  in  the  complaint  in  this  case  with  the 
offence  set  forth  in  the  mandate  of  the  President 
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In  order  to  render  papers  admisBible  in  eTidenoe  under  said  Act  of  1860,  it  is 
not  neceeeary  that  they  should  be  papers  on  which  a  warrant  of  arrest  was 
issaed  abroad. 

What  Is  a  sufficient  certificate  of  authentication  of  papers  under  sidd  Act  of 
1860. 

Showing  that  forgery  is  punishable  by  imprisonment  in  the  State  prison  by  the 
laws  of  the  Canton  of  Berne,  in  Switzerland,  in  which  Canton  the  crime  was 
committed,  is  showing  that  it  Is  subject  to  infamous  punishment  in  the  coun- 
try where  it  was  committed,  within  the  meaning  of  the  said  Conrention. 

On  an  inyeetigation  before  a  Commissioner,  sitting  in  the  State  of  New  York,  in 
an  extradition  case  under  said  Conrention,  tlie  oifender  has  a  right  to  be  ex- 
amined as  a  witness  on  his  own  behal£ 

What  is  sufficient  evidence  to  warrant  a  commitment  with  a  yiew  to  extradition 
under  said  Conyention. 

The  Commissioner  was  justified  in  not  adjourning  the  case  to  allow  time  for  the 
procuring  by  the  prisoner  of  alleged  e?idence  on  his  behalf  from  Switier- 
land. 

The  prisoner  was  discharged  from  custody  under  his  final  commitment  by  the 
Commissioner,  but  was  remanded  to  custody  under  the  warrant  of  arrest,  with 
a  yiew  to  a  new  examination  before  the  Conunissloner. 

(Before  Blatchtoed,  J.,  Southern  District  of  New  York,  June  16th,  1870.) 

Blatohfobd,  J.  In  this  case  a  writ  of  habeas  ccrpvA  and 
a  writ  of  certiorari  have  been  isBned  to  review  the  proceedings 
^hich  have  taken  place  before  Kenneth  G.  White,  EBqnire,  a 
United  States  Commissioner,  in  reference  to  the  application  of 
the  authorities  of  the  Swiss  Confederation  for  the  extradition 
of  the  petitioner,  Francois  Farez.  The  proceedings  which 
took  place  before  the  Commissioner  have  been  bronght  before 
me,  and  the  qnestions  involved  have  been  fully  discussed  bj 
the  respective  counsel. 

It  appears,  by  the  record,  that  the  proceedings  went  on  be- 
fore Commissioner  White  by  consent,  he  not  having  been  the 
Commissioner  who  issued  the  warrant  of  arrest,  and  that,  be- 
fore the  matter  was  proceeded  with  at  all  before  Commissioner 
White,  on  the  part  of  the  prosecuting  party,  a  motion  was 
made  before  the  said  Commissioner  by  the  accused  to  dismiss 
the  complaint  and  warrant  on  several  grounds. 

The  first  ground  was,  that  the  complaint  was  insufficient, 
because  it  did  not  contain  any  thing  more  than  an  official 
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statement  on  the  part  of  the  deponent  or  consnl,  &c.,  that  the 
prisoner  was  charged  with  the  crimes  stated,  and  did  not  con- 
tain the  express  personal  averment  to  that  effect  required 
by  law.  I  do  not  think  there  is  anything  in  that  objection. 
Necessarily,  in  carrying  ont  the  provisions  of  extradition 
treaties,  the  complaint  must,  in  many  cases,  be  made  by  the 
representative  of  the  foreign  government ;  and  all  that  can 
be  required  is,  that  it  shall  be  sufficiently  specific,  clear  and 
distinct  in  its  averments,  to  enable  the  party  accused  to  un- 
derstand precisely  what  it  is  he  is  charged  with.  The  com- 
plaint made  in  this  case  by  the  Swiss  consul  in  his  official 
capacity,  he  not  pretending  to  any  personal  knowledge  of  the 
matters  set  forth  in  the  complaint,  contains  all  the  necessary 
and  proper  averments  to  enable  the  party  accused  to  under- 
stand what  offences  he  is  charged  with  having  committed ; 
and  there  is  no  force  in  the  objection  that  it  does  not  contain 
anything  but  an  official  statement. 

The  second  objection  was,  that  it  did  not  appear  by  the 
complaint  by  what  magistrate  abroad  the  warrant  against  the 
prisoner  had  been  issued,  so  as  to  enable  the  Commissioner  to 
decide  whether  such  magistrate  had  authority  in  the  premises. 
The  complaint  states  that  a  warrant  of  arrest  against  the 
prisoner,  on  account  of  the  crimes  specified  in  the  complaint, 
has  been  issued  by  the  proper  and  competent  judicial  author- 
ity for  the  purpose,  in  the  jurisdiction  of  the  Swiss  Confedera- 
tion. If  the  averment  in  question  were  a  material  averment, 
undoubtedly  the  one  found  in  this  complaint  would  be  insuffi- 
cient. But  it  is  not  a  necessary  preliminary  step  to  an  inves- 
tigation, under  an  extradition  treaty,  that  a  warrant  shall  have 
been  issued  abroad.  Therefore,  the  averment  in  question  is 
surplusage. 

The  third  objection  was,  that  it  did  not  appear  by  the  war- 
rant that  the  Commissioner  was  appointed  by  the  Circuit 
Court  of  the  United  States  for  the  purpose  of  issuing  the 
same.  That  objection  was  not  urged  on  the  hearing  before 
me.  The  point  involved  in  the  objection  is,  that  the  warrant 
does  not  show  that  the  Commissioner  was  appointed  by  the 
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Circuit  Court  to  issue  this  particular  warrant.  That  is  true ; 
but  it  is  not  necessary  that  it  should  so  appear.  It  does  ap- 
pear, on  the  face  of  the  warrant,  that  he  was  appointed  to 
issue  warrants  in  all  cases  of  extradition  falling  under  the 
provisions  of  the  Acts  of  Congress  of  August  12th,  1848,  and 
June  22d,  1860.  The  Act  of  1848  (9  TI.  S.  Stat,  at  LargCy 
302)  applies  to  any  treaty  or  convention  for  extradition 
between  the  Government  of  the  United  States  and  any  foreign 
Government,  and  gives  the  power  to  issue  a  warrant  to  any 
Commissioner  authorized  so  to  do  by  any  of  the  Courts  of  the 
United  States.  This  warrant  avers  that  the  Commissioner 
who  issues  it  is  a  Commissioner  appointed  by  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Kew  York, 
and  is  a  magistrate,  and  is  a  Commissioner  specially  appointed 
to  execute  the  Act  of  August  12th,  1848,  and  the  Act  of  June 
22d,  1860.    That  is  sufficient. 

The  fourth  objection  was,  that  the  complaint  did  not  allege 
that  the  crime  in  qaestion  was  punishable  by  infamous  pun- 
ishment in  the  United  States,  and  that  it  was  necessary  that 
the  crimes  should  be  so  punishable  to  bring  it  under  the  treaty. 
The  averment  of  the  complaint  in  that  respect  is,  that  the 
crimes  alleged  are  contrary  to  the  laws  of  the  Swiss  Confeder- 
ation, and  are  by  such  laws  subject  to  infamous  punishment, 
and  to  punishment  by  imprisonment  in  the  State  prisoUi 
There  is  no  averment  that  they  are  subject  to  infamous  pun- 
ishment by  the  laws  of  the  United  States.  The  Convention 
for  extradition  between  the  United  States  and  Switzerland, 
(11  U.  8,  Stat,  at  Large^  593,  594,)  says^  that  persons  shall  be 
delivered  up  according  to  the  provisions  of  the  Convention,  who 
shall  be  charged  with  the  crimes  therein  specified,  ^^when 
these  crimes  are  subject  to  infamous  punishment."  My  inter- 
pretation of  this  provision  is,  that  when  one  of  the  specified 
crimes  has  been  committed,  and  the  extradition  of  the  person 
who  has  committed  it  is  demanded,  it  is  sufficient  if  such  crime 
is  subject  to  infamous  punishment  in  the  country  where  it  was 
conmiitted,  without  its  being  necessary  that  it  should  be  also 
subject  to  infamous  punishment  in  the  coantry  from  which  the 
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extradition  of  sach  perBon  is  demanded.  The  complaint  is, 
therefore,  sufficieDt  in  this  respect,  without  regard  to  the  ques- 
tion whether  it  is  necessary  to  make  any  averment  of  the  kind 
in  the  complaint,  which,  perhaps,  may  be  doubtful. 

The  fifth  objection  was,  tbat  there  was  no  evidence  that  the 
supreme  power  of  the  Swiss  Confederation  had  made  a  demand 
on  the  Government  of  the  United  States  for  the  extradition  of 
the  prisoner.  That  objection  of  the  prisoner  was  cured  by  the 
production  afterwards  of  the  mandate  from  the  President  of 
the  United  States,  which  sufficiently  showed  that  a  demand 
for  the  extradition  of  the  prisoner  had  been  made  by  the  only 
authority  which  the  Government  of  the  United  States  is  called 
upon  to  recognize  as  representing  the  Swiss  Confederation. 

The  objections  referred  to  were  all  of  them  properly  over- 
ruled by  the  Commissioner.  He,  also,  properly  overruled  a 
motion,  based  upon  those  objections,  to  dismiss  the  proceed- 
ings. Then  the  case  on  the  part  of  the  prosecution  was  com- 
menced, and  the  counsel  for  the  prisoner  claimed  the  right  to 
eross-examine  the  complainant,  before  any  other  evidence 
should  be  offered  on  the  part  of  the  prosecution.  That  claim 
was  overruled  by  the  Commissioner,  and  an  exception  to  such 
ruling  was  taken.  I  see  no  objection  whatever  to  that  ruling. 
The  prisoner  had  the  right  to  call  the  Swiss  consul,  who  was 
the  complainant,  as  a  witness,  and  examine  him  at  any  stage 
of  the  case,  but  he  could  not  properly  claim  the  right  to  cross- 
examine  him  before  any  other  evidence  was  offered,  when  it 
appeared  on  the  face  of  the  complaint  that  the  consul  did  not 
pretend  to  have  any  personal  knowledge  of  the  matters  stated 
in  the  complaint. 

Then  the  complaint,  and  the  sworn  depositions  attached 
thereto,  made  before  the  judicial  authorities  in  Switzerland, 
were  offered  in  evidence  before  the  Commissioner.  The  coun- 
sel for  the  prisoner  objected  to  their  admission  in  evidence 
on  several  grounds :  The  first  was,  that  the  mandate  issued 
from  the  State  Department  had  not  been  produced  and  put 
in  evidence.  The  mandate  was  then  produced  by  the  counsel 
for  the  prosecution  and  given  to  the  Commissioner,  and  it  is 
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now  before  me.  The  return  of  the  OommisBioner  to  the  writ 
of  certiorari  does  not  state  that  the  mandate  was  put  in  evi- 
dence,  but,  as  the  objection  taken  was  that  it  had  not  been  pnt 
in  evidence,  and  as  it  was  prodnced  and  given  to  the  Com- 
missioner,  it  mnst  be  intended  that  it  was  pnt  in  evidence  for 
all  practical  purposes.  The  record  does  not  show  that  any 
objection  was  taken  to  the  competency  of  the  mandate  as  evi- 
dence, after  it  had  so  been  given  to  the  Commissioner ;  and  I 
regard  the  msbdate  as  sufficient  in  form. 

The  second  objection  taken  to  the  admissibility  of  the 
papers  from  Switzerland  was,  that,  the  charge  being  foi^ry,. 
the  alleged  forged  papers  ought  to  be  produced  before  any 
other  evidence  could  be  introduced.  That  objection  is  not 
well  taken.  The  evident  intention  of  Congress,  in  the  Act  of 
•  June  22d,  1860,  (12  U.  S.  Stat,  at  Zarge,  84,)  as  was  held  by 
Mr.  Justice  Nelson,  Judge  Shipman  and  myself  in  the  case  of 
In  re  Henrich^  (5  Blatchf.  C.  C.  ^.,  414,)  was  to  enlarge  the 
field  of  evidence  in  these  cases.  As  was  stated  by  Judge 
Shipman  in  his  opinion  in  that  case,  ^^the  Act  of  June 
22d,  1860,  enlarges  the  class  of  documentary  evidence  which 
may  be  adduced  in  support  of  the  charge  of  criminality." 
He  further  said,  that,  ^'  in  addition  to  the  depositions  upon 
which  the  foreign  warrant  of  arrest  may  have  iflened,  em- 
braced  in  the  second  section  of  the  Act  of  August,  1848,  it 
provides  for  the  admission  of  amy  depositions,  warrants  or 
other  papers,  or  copies  of  the  same,  which  are  so  authenticated 
that  the  tribunal  of  the  country  where  the  offence  was  com- 
mitted would  receive  them  for  the  same  purpose."  It  is,  also, 
quite  apparent,  that  where  these  depositions,  authenticated  in 
such  a  manner  as  to  entitle  them  to  be  received  for  similar 
purposes  by  the  tribunals  of  Switzerland,  are  received  in  evi- 
dence here,  on  the  question  of  the  criminality  of  the  prisoner, 
as  they  are  entitled  to  be,  under  the  Act  of  1860,  the  judicial 
authorities  here  are  bound  to  give  to  them  the  same  effect  as 
if  the  witnesses  themselves  were  personally  present  testifying 
here.  In  the  present  case  it  appears,  by  the  papers  from  Swit- 
zerland, that,  on  the  occasion  of  the   giving  of  testimony  by 
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the  witnesses  whose  depositions  were  taken,  copies  of  which 
are  produced  as  evidence,  the  alleged  forged  instruments  were 
produced  and  shown  to  them,  and  they  examined  them,  and 
examined  their  signatures  to  them,  and  stated  that  they  did 
not  know  such  signatures.  On  this  state  of  facts,  it  is  quite 
dear,  that  there  is  nothing  in  the  objection  taken,  because 
the  depostions  produced  are  the  depositions  of  witnesses  who 
had  the  alleged  forged  papers  before  them  at  the  time  of  giv- 
ing such  depositions.  The  case  now  stands  precisely  as  if 
the  witnesses  had  been  examined  in  person  before  the  Com- 
missioner, and  the  alleged  forged  papera  had  been  produced 
to  them  before  him. 

The  third  objection  was,  that  the  charge  set  forth  in  the 
complaint  was  subsequent  in  date  to  that  set  forth  in  the 
mandate  of  the  President,  and  that,  therefore,  the  charge  be- 
fore the  Commissioner  was  another  and  a  different  one  from 
that  set  forth  in  such  mandate.  There  is  no  force  in  this  ob- 
jection. The  mandate  was  issued  on  the  9th  of  December, 
1869.  It  alleges,  that  the  Political  Agent  and  Consul  General  of 
Switzerland  has  made  application  to  the  Government  of  the 
United  States  for  the  arrest  of  Francois  Farez,  charged  with 
the  crime  of  forgery  and  embezzlement,  and  alleged  to  be  a 
ftigitive  from  the  justice  of  Switzerland,  and  believed  to  be 
within  the  jurisdiction  of  the  United  States.  All  that  this 
language  implies  is,  that,  before  the  9th  of  December,  1869, 
Farez  had  committed  the  crime  of  forgery  and  embezzlement 
in  Switzerland,  and  had  fled  from  there  to  the  United  States. 
The  evidence  that  was  placed  before  the  President  is  some- 
thing with  which  this  Court  has  nothing  to  do.  This  Court 
cannot  pass,  in  any  manner  whatever,  upon  the  discharge  of 
the  executive  functions  of  the  President.  It  is  sufficient  that 
the  President,  as  is  evidenced  by  a  paper  coming  through  the 
recognized  authority  of  the  Government,  the  Secretary  of 
State,  has  come  to  the  conclusion  that  satisfactory  evidence 
has  been  produced  to  him  that  Farez  is  charged  with  this 
crime.  This  Court  can  in  no  manner  examine  into  the  ques- 
tion as  to  the  evidence  on  which  the  President  came  to  that 
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conclusion.  The  papers  pa(  in  evidence  before  the  Commis- 
sioner show  that,  although  the  complaints  of  the  persons  who 
made  the  charge  before  the  magistrate  in  Switzerland  were 
made  on  the  14th  of  December,  1869,  and  the  magistrate 
proceeded  to  make  further  investigations  in  regard  to  the  mat- 
ter  on  the  2l8t  of  January,  1870,  jet  the  offences  to  which  all 
the  papers  relate  were  conmiitted,  if  at  all,  when  the  foiled 
instruments  were  passed  awaj  by  Farez,  namely,  in  August, 
1869.  Therefore,  in  no  proper  sense  does  the  complaint  set 
forth  offences  subsequent,  in  the  date  of  their  commission,  to 
those  set  forth  in  the  mandate.  The  complaint  sets  forth 
offences  committed  at  sometime  in  August,  1869,  and  the 
mandate  of  the  9th  of  December,  1869,  only  refers  to  an 
offence  previously  committed.  The  mandate  is  indeed  very 
general,  but  the  complaint  which  was  immediately  put  before 
the  officer  who  issued  the  warrant  is  specific  and  clear,  and 
there  is  nothing  to  show  that  the  mandate  and  the  complaint 
refer  to  different  offences.  The  mandate  authorizes  an  arrest 
for  forgery,  and  the  offence  of  forgery  is  the  offence  set  forth 
in  the  complaint  and  the  warrant  of  arrest. 

The  fourth  objection  to  the  documents  was,  that  they  were 
not  properly  legalized.  That  objection  is  very  general.  It 
does  not  state  wherein  the  legalization  was  imperfect,  but  I 
have  considered  every  question  raised  upon  the  legality  of  the 
papers. 

It  was  held,  in  the  case  of  In  re  JSenriohy  that  papers  of 
the  character  of  those  here  presented  are  admissible  under  the 
Act  of  1860,  when  properly  authenticated ;  and  that  that  Act 
intends  to  enlarge  the  class  of  documentary  evidence  which 
may  be  adduced  in  support  of  the  charge  of  criminality,  and, 
in  addition  to  the  depositions  on  which  a  foreign  warrant  of 
arrest  may  have  issued,  provides  for  the  admission  of  any  deposi- 
tions, warrant,  or  other  papers,  or  copies  of  the  same,  which  are 
authenticated  in  a  certain  manner.  Therefore,  it  is  no  objec- 
tion to  these  papers,  that  they  do  not  appear  to  have  been 
papers  on  which  a  warrant  of  arrest  was  issued  abroad  against 
the  prisoner.  The  only  question  is  as  to  whether  the  papers 
are  properly  authenticated. 
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The  Act  of  1860  provides,  that  the  certificate  of  the  prin- 
cipal diploiQatic  or  consnlar  officer  of  the  United  States,  resident 
in  Switzerland,  shall  be  proof  that  any  paper  or  other  docu- 
ment, ofifered  in  evidence,  is  authenticated  in  the  manner  re- 
quired bj  that  Act.  The  diplomatic  or  consular  officer  must 
state  that  the  papers  are  authenticated,  so  as  to  entitle  them 
to  be  received  for  similar  purposes  by  the  tribunals  of  Switzer- 
land— ^that  is,  entitled  to  be  received  by  the  tribunals  of 
Switzerland  for  similar  purposes  for  which  the  papers  men- 
tioned in  the  second  section  of  the  Act  of  1848  are  to  be 
received,  namely,  for  the  purpose  of  being  evidence  of  the 
criminality  of  the  person  apprehended. 

The  certificate,  in  this  case,  of  the  minister  resident  of  the 
United  States  in  Switzerland,  Mr.  Bublee,  dated  the  5th  of 
February,  1870,  certifies,  that  "  the  foregoing  copies  of  the 
warrant,  depositions  and  other  papers  are  legally  and  properly 
authenticated,  so  as  to  entitle  them  to  be  received  for  similar 
purposes  by  the  tribunals  of  the  Swiss  Oonfederation,  and  to 
be  received  by  the  said  tribunals  for  the  purposes  and  similar 
purposes  mentioned  in  the  second  section  of  the  Act  of  Con- 
gress entitled,  "An  Act  for  giving  efifect  to  certain  treaty 
stipulations  between  this  and  foreign  governments,  for  the  ap- 
prehension and  delivering  up  of  certain  offenders,''  approved 
August  l^h,  1848."  This  certificate  follows  the  language  of 
the  Act  of  1860.  The  same  objection  that  is  made  to  this 
mode  of  certification  was  made  to  the  certificate  in  the  case  of 
In  re  Henrich.  Tlie  objection  was  there  taken,  that  the  certi- 
ficate of  the  minister  did  not  state  explicitly  that  the  paper 
was  admissible  by  the  tribunals  of  the  foreign  country  in  sup- 
port of  the  charge  of  criminality,  or  as  evidence  of  the  crim- 
inality of  the  prisoner.  From  the  report  of  that  case  it  ap- 
pears, that  the  certificate  stated,  as  this  one  does,  that  the 
paper  was  receivable  for  "  similar  purposes."  On  that  subject, 
the  Court,  in  that  case,  after  referring  to  the  Act  of  1848,  as 
stating  that  the  purposes  for  which  the  documentary  evidence 
is  made  admissible  are  to  support  the  chaise  of  criminality, 
says,  that  the  Act  of  1860  declares  that  the  documentary  evi- 
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dence  which  it  makes  admissible  is  to  be  received  for  the  same 
purposes  mentioned  in  the  second  section  of  the  Act  of  1848 — 
that  is,  as  evidence  of  the  criminality  of  the  prisoner.  It 
farther  says:  ^^The  meaning  of  the  certificate  is  perfectly 
obvious,  when  considered  in  reference  to  its  object,  and  in 
connection  with  the  certificates  of  the  Prussian  officials.  The 
latter  declare  it  to  be  a  valid  piece  of  evidence  touching  the 
charge  of  criminality,  which  it  embraces  and  sets  forth  with 
particularity."  In  the  present  case,  the  certificate  of  the 
minister  refers  to  the  papers  as  being  legaUy  and  properly 
authenticated,  so  as  to  entitle  them  to  be  received  for  similar 
purposes  by  the  tribunals  of  the  Swiss  Confederation.  The 
authentication  which  is  thus  referred  to  by  the  minister,  is  a 
certificate  made  by  the  Chancellor  of  the  Swiss  Confederation. 
He  certifies  to  the  signature  of  the  Chief  of  the  State  Chancery 
of  the  Canton  of  Berne  in  Switzerland  and  to  the  authenticity 
of  the  seal  of  such  State  Chancery.  He  adds :  ^'  I  moreover 
certify,  that  Mr.  Justin  Brossard,  President  of  the  tribunal  of 
the  District  of  theFranches  Montagues,  Canton  Berne,  Switzer- 
land, is,  according  to  the  conditions  of  the  actual  legislation  of 
that  Canton  of  Switzerland,  competent  to  institute  penal  ex« 
aminations  of  the  nature  of  the  one  which,  conformably  with 
the  forgoing  papers,  was  opened  and  carried  on  agreeably 
with  the  forms  of  legislation  adopted  in  the  Canton  Berne, 
against  Francois  Farez,  blacksmith,  burgher  of  Epiquerez, 
Canton  of  Berne,  and  latterly  established  at  Lcs  Bois,  as  an 
innkeeper,  in  said  Canton  of  Berne,  for  forgery,  and  the  ut- 
tering  of  papers  forged  by  him  ;  that,  in  particular,  the  afore- 
said Mr.  Justin  Brossard,  in  his  said  capacity  of  President  of 
the  tribunal  of  the  District  of  the  Franches  Montagues,  is  legally 
authorized,  and,  in  said  District,  the  only  judge  competent,  to 
admit  complaints  against  crimes  of  the  nature  of  those  which 
Farez  has  committed,  to  issue  warrants  of  arrest  and  to  cause 
them  to  be. executed,  to  hear  witnesses,  appoint  experts  and  re- 
ceive legal  oaths ;  that,  further,  the  interrogatories  and  opinions 
of  experts  here  above  reported  by  said  Justin  Brossard  would 
be  amply  sufficient  to  warrant  the  arrest  of  Francois  Farez, 
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and  his  oommLttal  for  trial  and  jadgment  before  the  tribunals 
of  the  Canton  of  Berne,  if  he  were  in  Switzerland,  for  the 
crime  of  forgery  and  nttering  false  papers,  of  which  he  is  ac- 
cnsed."  That  is  a  certificate,  in  substance,  that  the  inter- 
rogatories and  opinions  of  experts  contained  in  these  papers, 
are  receivable  before  the  tribunals  of  the  Oanton  of  Berne,  in 
Switzerland,  as  evidence  of  the  criminalit j  of  Farez,  because,  it 
expressly  states  that  they  would  be  sufficient  to  warrant  his 
arrest  and  committal  for  trial.  If  they  are  sufficient  for  that 
purpose,  it  necessarily  follows  that  they  must  be  receivable  in 
evidence  on  the  question  of  his  criminality.  Taking  the  cer- 
tificate of  the  Minister  and  the  Chancellor  together,  there  is  a 
substantial  compliance  with  the  Act  of  1860.  And,  even  if 
the  certificate  of  the  Chancellor  is  to  be  regarded  as  speaking 
only  of  the  interrogatories  and.the  opinions  of  experts  as  being 
sufficient  to  warrant  the  arrest  of  Farez  and  his  committal  for 
trial,  and  as  not  referring  to  the  complaints  and  the  deposi- 
tions (which  form  part  of  the  papers)  of  the  parties  whose 
names  were  forged,  still  the  certificate  of  the  minister,  which 
covers,  by  name,  '^  the  warrant,  depositions  and  other  papers," 
covers  the  complaints,  the  depositions,  the  interrogatories,  the 
opinions  of  the  experts,  and  their  report,  and  all  the  other 
documents.  Therefore,  on  the  certificate  of  the  minister,  by 
itself,  there  is  a  sufficient  compliance  with  the  Act  of  1860,  irre- 
spective of  anything  that  is  found  in  the  certificate  of  the 
Chancellor. 

The  farther  objection  was  taken,  that  each  one  of  these 
papers  ought  to  have  been  certified  by  itself.  Bat  I  think 
that  these  papers  form  substantially  one  proceeding  and  one 
document.  Each  paper  refers  to  the  papers  which  precede  it, 
and  they  are  all  as  much  connected  together  as  are  the  papers 
which  form  the  record  in  a  suit  in  a  Court  in  the  ITnited 
States.  All  of  them  are  proceedings  before  the  same  magis- 
trate in  the  same  tribunal  and  relate  to  the  same  transaction, 
and  I  think  they  are  all  properly  certified  as  one  paper,  and 
were  properly  admitted  in  evidence. 

The   warrant  of   arrest  issued  against  the  prisoner  in 
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Switzerland,  and  translations  of  the  foreign  doeumeDts,  and 
the  Btatntes  of  the  State  of  New  York,  were  then  pat  in 
evidence,  without  objection.  It  was  then  admitted  bj  the 
counsel  for  the  prisoner,  that  the  [Mrisoiier  was  Francois  Fares, 
and  that  he  was  a  farrier  and  hotd  keeper  of  Les  Bois, 
Switzerland.  The  prosecution  then  rested,  and  the  counsel 
for  the  prisoner  moved  to  discharge  the  prisoner  on  several 
grounds.  The  first  was,  that  it  ought  to  be  shown  that  the 
punishment  for  the  offence  chained  was  infamous,  and  that  that 
had  not  been  shown.  I  think  that  the  proper  construction  of 
the  14th  Article  of  the  Oonvention  with  the  Swiss  C!onfedera- 
tion  is,  that  there  can  be  no  extradition  of  a  person  charged 
with  any  one  of  the  crimes  enumerated  in  that  article,  unless 
such  crime  is  subject  to  infamous  punishment  in  the  country 
where  the  crime  is  committed.  It  was,  therefore,  necessary 
to  show,  in  this  case,  that  the  crime  with  which  Farez  was 
charged,  was  subject  to  infamous  punishment  in  Switzerland. 
That  was,  in  my  judgment,  sufficiently  shown.  The  offence 
charged  was  clearly,  according  to  the  papers,  an  offence 
against  the  laws  of  the  Canton  of  Berne,  just  as  here  it 
would  have  been  an  offence  against  the  laws  of  the  State  of 
New  York.  The  complaint  and  the  warrant  issued  against 
the  prisoner  in  Switzerland  sufficiently  show  that  the  crimes 
charged  are  punishable  there  by  imprisonment  in  the  State 
prison,  which  must  be  held  to  be  an  infamous  punishment. 

The  second  ground  was,  that  the  charge  before  the  Com- 
missioner was  not  the  same  as  that  set  forth  in  the  mandate. 
This  objection  has  been  already  disposed  of. 

The  third  ground  was,  that  the  notes  allied  to  have  been 
forged  had  not  been  produced.  That  objection,  also,  has 
been  already  passed  upon. 

The  fourth  ground  was,  that  the  evidence  contained  in  the 
documents  produced  was  not  sufficient  to  warrant  the  holding 
of  the  accused.    I  think  that  it  was  sufficient. 

The  motion  to  discharge  the  prisoner  was  denied  by  the 
Commissioner,  in  respect  of  each  of  the  grounds  stated.  The 
counsel  for  the  defence  then  called  the  prisoner  as  a  witness. 
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and  the  counsel  for  the  prosecation  objected  to  his  being 
sworn  and  examined,  on  the  ground  that  he  was  incompetent 
as  a  witness.  The  Commissioner  sustained  the  objection,  and, 
in  that  respect^  I  think,  he  erred.  He  ought  to  have  permit- 
ted the  prisoner  to  be  examined.  The  proceedings  before  a 
magistrate,  in  this  District,  must  be  conducted  according  to 
the  laws  of  the  State  of  New  York,  in  the  particulars  in  which 
such  proceedings  are  not  specially  regulated  by  a  statute  of 
the  United  States.  By  an  Act  of  the  Legislature  of  the  State 
of  New  York,  passed  May  7th,  1869,  {Sess.  Laws  of  Jfew 
Ycrk^  of  1869 J  chap,  678,)  it  is  provided,  that,  in  all  proceed- 
ings in  the  nature  of  criminal  proceedings,  in  any  and  all 
Courts,  and  before  any  and  all  of9cers  and  persons  acting  judi- 
cially, a  person  charged  with  the  commission  of  a  crime  shall, 
at  his  own  request,  but  not  otherwise,  be  deemed  a  competent 
witness.  In  this  case,  the  counsel  for  the  defence  called  the 
prisoner  himself  as  a  witness.  It  must  be  intended,  that  this 
was  done  at  the  request  of  the  prisoner,  acting  through  his 
counsel.  I  think  the  prisoner  had  a  right  to  make  his  state- 
ment as  a  witness.  The  13th  Article  of  the  Convention  in 
question  provides,  that  the  person  charged  with  the  crime  shall 
be  delivered  up  only  when  the  &ct  of  the  commission  of  the 
crime  shall  be  so  established  as  to  justify  his  apprehension 
and  commitment  for  trial,  if  the  crime  had  been  committed  in 
the  country  where  such  person  shall  be  foimd.  Applied  to 
this  case,  this  provision  requires  that,  in  order  to  warrant  the 
commitment  <rf  the  party  for  trial,  the  same  evidence  shall  be 
required  of  the  fact  of  the  commission  of  the  crime  in  Swit- 
zerland, as  would  be  required  of  the  fact  of  the  commission  of 
the  like  crime,  if  it  bad  been  committed  here.  The  good 
sense  of  this  provision  requires,  that  the  fact  of  the  commission 
of  the  crime  shall  be  established  in  such  a  manner  and  accord- 
ing to  such  forms  of  proceeding,  as  wonld  be  required  if  the 
crime  had  been  committed  in  the  coantry  where  the  person 
shall  be  found.  The  word  "country,"  necessarily,  under  our 
form  of  government,  in  carrying  out  the  provisions  of  the 
Convention,  means  the  special  political  jurisdiction  that  has 
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cognizance  of  the  crime.  In  this  case,  the  forms  of  proceeding 
that  must  be  observed  are  those  of  the  State  of  Ifew  York ;  and 
the  prisoner  mnst  have  an  opportnnity,  if  he  desires,  of  making 
his  own  statement  on  oath.  This  view  is  confirmed  by  the  anal- 
ogons  course  of  proceeding  which  exists  in  respect  to  the  exam- 
ination of  offenders  charged  with  crimes  against  the  United 
States.  It  is  provided  by  the  33d  section  of  the  Judiciary 
Act  of  1789,  that,  for  any  crime  or  offence  against  the  United 
States,  the  offender  may,  agreeably  to  the  nsnal  mode  of  pro- 
cess, that  is,  mode  of  procedure,  against  offenders  in  the  State 
where  such  offender  may  be  found,  be  arrested  and  imprisoned 
or  bailed,  as  the  case  may  be,  for  trial  before  the  proper  Court 
of  the  United  States. 

It  was  urged,  on  the  hearing,  on  the  strength  of  an  obser- 
vation made  by  Mr.  Justice  N'elson,  in  the  case  of  JSic  parte 
Kaine^  (3  Blatchf.  C.  C.  H.y  1, 10,)  that  the  evidence  before 
Commissioner  must  be  so  full  as,  in  his  judgment,  if  he  were 
sitting  on  the  final  trial  of  the  case,  to  warrant  a  conviction  of 
the  prisoner.  While  I  always  hesitate  to  differ  with  Mr. 
Justice  Nelson  in  opinion,  I  am  not  prepared  to  adopt  this 
view.  It  seems  to  me  to  be  in  conflict  with  the  decision  in 
the  case  of  Aaron  Burr.  In  that  case.  Chief  Justice  Marshall 
sat  as  a  committing  magistrate,  on  the  question  as  to  whether 
Burr  should  be  committed  for  trial  for  the  crime  of  setting  on 
foot  an  expedition  against  the  territories  of  a  nation  at  peace 
with  the  United  States.  The  Chief  Justice  said,  (1  Burros 
Trials  31:)^^  On  an  application  of  this  kind,  I  certainly  should 
not  require  that  proof  which  would  be  necessary  to  convict 
the  person  to  be  committed,  on  a  trial  in  chief;  nor  should  I 
even  require  that  which  should  absolutely  convince  my  own 
mind  of  the  guilt  of  the  accused ;  but  I  ought  to  require,  and 
I  should  require,  that  probable  cause  be  shown ;  and  I  under- 
stand probable  cause  to  be,  a  case  made  out  by  proof,  furnish- 
ing good  reason  to  believe  that  the  crime  alleged  has  been 
committed  by  the  person  charged  with  having  commit- 
ted it."  The  Chief  Justice  acted  upon  that  view,  and 
committed  Colonel  Burr  for  trial.  The  Convention,  in  the 
present  case,  says,  that  the  fact  of  the  commission  of  the  crime 
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must  be  bo  established  as  to  justify  the  commitment  of  the 
accused  for  trial  if  the  crime  had  been  committed  here.  The 
question  before  Chief  Justice  Marshall  in  the  case  of  Burr  was 
merely  the  question  whether  Burr  should  be  committed  for 
trial,  and  the  question  as  to  the  extent  to  which  the  fact  of 
commission  of  the  crime  must  be  established.  To  say  that 
the  evidence  must  be  such  as  to  require  the  conviction  of  the 
prisoner  if  he  were  on  trial  before  a  petit  jury  would,  if 
applied  to  cases  of  extradition,  be  likely  to  work  great  injus- 
tice. The  theory  on  which  treaties  for  extradition  are  made 
is,  that  the  place  'where  a  crime  was  committed  is  the  proper 
place  in  which  to  try  the  person  charged  with  having  commit- 
ted it ;  and  nothing  is  required  to  warrant  extradition,  except 
that  sufficient  evidence  of  the  fact  of  the  commission  of  the 
crime  shall  be  produced,  to  justify  a  commitment  for  trial  for 
the  crime.  In  acting  under  the  33d  section  of  the  Judiciary 
Act  of  1789,  in  regard  to  o£fences  against  the  United  States,  a 
conmiitting  magistrate  acts  on  the  principle,  that,  in  substance, 
after  an  examination  into  the  matter  and  a  proper  opportu- 
nity for  the  giving  of  testimony  on  both  sides,  there  is  reason- 
able groimd  to  hold  the  accused  for  trial.  The  contrary  view 
would  lead  to  the  conclusion  that  the  accused  should  not  be 
given  up  to  be  tried  in  the  country  in  which  the  offence  was 
committed,  the  country  where  the  witnesses  on  both  sides  are 
presumptively  to  be  found,  but  should  be  tried  in  the  country 
in  which  he  may  happen  to  be  found.  Such  a  result  would 
entirely  destroy  the  object  of  such  treaties. 

The  record  shows,  that  a  motion  was  made  to  the  Commis- 
sioner, on  the  part  of  the  prisoner,  to  adjourn  the  further  hear- 
ing of  the  case  for  a  sufficient  length  of  time  to  allow  the 
prisoner  to  send  for  and  obtain  evidence  from  Switzerland,  to 
be  used  on  the  examination,  and  that  the  prisoner  be  admitted 
to  bail.  This  motion  was  denied,  and  properly,  for  no  suffi- 
cient foundation  had  been  laid  for  it  at  that  time.  Afterwards, 
the  counsel  for  the  prisoner  renewed  the  motion  for  an  ad- 
journment for  a  sufficient  length  of  time  to  allow  the  prisoner 
to  send  for  and  obtain  evidence  from  Switzerland,  and,  in 
support  of  snch  motion,  read  the  affidavits  of  the  prisoner  and 
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of  another  person.  The  motion  was  denied,  and  properly ; 
for  the  aflSdavits  do  not  show  that  there  is  any  evidence,  either 
oral  or  docninentary,  on  the  part  of  the  prisoner,  that  exists 
or  is  accessible  or  is  likely  to  be  obtained.  Ko  magistrate 
would,  on  such  affidavits,  have  been  justified  in  granting  the 
motion.  At  the  same  time,  if  the  prisoner  desires  to  be  exam- 
ined himself,  or  to  have  any  witnesses  examined  whom  he 
shall  produce,  he  ought  to  have  the  opportunity  to  examine 
them. 

The  counsel  for  the  prisoner  having  stated  that  he  had  no 
other  evidence  to  offer  on  the  part  of  the  defence,  the  Com- 
missioner held  that  the  evidence  produced  was  sufficient  to 
sustain  the  charge  made,  and  that  the  prisoner  shonld  stand 
committed  to  await  the  order  of  the  proper  Executive  authority 
of  the  United  States.  Under  such  commitment  he  is  now  held 
by  the  marshal. 

I  believe  I  have  considered  every  question  which  has  been 
raised  in  the  case.  I  think  that  the  only  error  which  the 
Commissioner  made  was  the  one  which  I  have  pointed  ont,  of 
not  permitting  the  prisoner  to  be  examined  as  a  witness  for 
himself.  Although,  xmder  the  laws  of  the  United  States,  a 
person  on  trial  for  a  crime  before  a  petit  juiy  cannot.be  a 
witness  for  himself,  yet  the  preliminary  examination  of  an  of- 
fender against  the  laws  of  the  United  States  must  be  conducted 
according  to  the  mode  of  procedure  which  prevails  in  the 
State  where  such  offender  is  found ;  and  a  like  rule  is  to  be 
observed  under  a  treaty  of  extradition  like  the  one  now  xmder 
consideration. 

The  prisoner  must  be  discharged  from  custody  under  the 
final  commitment  by  the  Commissioner ;  but  he  is  properly 
held  under  the  warrant  of  arrest,  and  must  be  remanded  to  the 
custody  of  the  marshal  thereunder.  The  proper  course  will 
be  to  proceed  with  the  examination  before  the  Commissioner 
denovo. 

Francis  H,  Caudert^  for  the  prisoner. 

Henry  D.  LapaugK^  for  the  Swiss  Government. 
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In  the  absence  of  any  proof  other  than  the  mere  fact  that  one  yessel  collidea  with 
'  another,  no  presumption  of  Cemlt  arises  ag^ainst  either  vessel ;  but  the  circum- 
stances  may  be  such  that,  on  proof  of  the  situation  of  the  injured  vessel,  the 
other  is  put  to  proof  of  due  care,  cantion  and  sldll  on  her  part 

When  a  steambeat  runs  into  or  against  a  wharf  in  a  port  or  a  vessel  moored 
thereto,  there  is  a  presumption  of  negligence  on  her  part;  and,  unless  she 
satisfactorily  establishes  an  excuse,  she  will  be  held  in  fault 

Such  excuse  held  not  to  be  established'  in  this  case. 

The  steamboat  held  to  have  changed  her  course  too  soon  In  a  fog,  in  the  night, 
and  to  have  run  at  too  great  speed  in  such  fog. 

(Before  Woodrutf,  J.,  Eastern  District  of  New  York,  June  18th,  1870.) 

WooDBUFF,  J.  The  liability  of  the  Bteamboat  in  this  case 
depends  solely  npon  the  question  of  fact,  whether  she  was 
navigated  in  the  exercise  of  reasonable  care  and  caution  under 
the  circnmstanceb,  and  with  due  nautical  skill.  Without 
entering  upon  a  discussion  of  the  testimony  in  detail,  I  am 
constrained  to  say,  after  a  careful  examin?.tion  of  all  the 
evidence,  that  the  proof  is  against  her  in  this  respect. 

While  it  is  no  doubt  true,  that,  in  the  absence  of  any  proof 
other  than  the  mere  fact  that  one  vessel  collides  with  another, 
no  presumption  of  feult  arises  against  either  vessel,  it  is  also 
true,  that  the  circumstances  may  be  such  that,  on  proof  of  the 
situation  of  the  injured  vessel,  the  other  is  put  to  proof  of  due 
care,  caution  and  skill  on  her  part.  Here,  the  vessel  of  the 
libellants  was  moored  to  a  wharf  or  bulkhead,  and  some  twenty- 
five  or  thirty-five  feet  from  its  outer  extremity.  The  steamboat 
ran  nearly  head  on  against  her  side,  at  a  point  two-thirds  of  her 
length  inward  from  her  outer  end.  It  is  impossible  to  say, 
that,  when  a  steamboat  runs  into  or  against  the  wharves  of  the 
port  or  vessels  moored  thereto,  there  is  no  presumption  of 
negligence  or  want  of  skill  on  her  part.  On  the  contrary,  a 
vessel  thus  lying  and  so  run  into  may  rely  on  proof  of  those 
facts,  and  put  the  steamboat  to  her  excuse,  and,  unless  such 
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excuse  is  satisfactorily  established,  the  latter  must  be  held 
liable. 

The  alleged  excuse  here  is,  that  the  collision  was  an  inevi- 
table accident,  which,  as  claimed  on  behalf  of  the  steamboat, 
means,  that  she  was  pursuing  a  lawful  avocation,  hi  a  lawful 
manner,  and  in  the  exercise  of  ordinary  skill  ^nd  caution,  but 
that,  by  reason  of  the  fog  in  which  she  was  enveloped,  the 
state  of  the  tide,  the  obstacles  to  coming  to  anchor,  and  the 
necessity  of  maintaining  her  head- way,  this  ordinary  skiU  and 
caution  were  unavailing.  Without  criticizing  the  legal  pro- 
position involved  in  this  claim,  it  must  suffice  to  say,  that,  to 
my  mind,  the  proofs  show  that  such  skill  and  caution  were  not 
observed. 

It  can  hardly  be  necessary  here  to  repeat  what  has  been  so 
often  held,  that  ordinary  care  and  caution  and  due  nautical 
skill  ai*e  not  absolute  terms.  They  are  relative,  and  depend, 
in  a  high  degree,  upon  the  circumstances  which  invoke  their 
exercise.  Due  care  and  caution  are  what  are  reasonable  in  the 
condition  in  which  the  vessel  is  placed.  What  is  ordinary 
and  is  reasonable  in  the  conduct  of  a  steamboat  in  an  open 
sea,  or  in  a  pathway  where  there  is  no  just  cause  to  apprehend 
danger  to  herself  or  to  others,  may  be  great  imprudence,  and 
even  recklessness,  in  a  place  or  under  circumstances  in  which 
error  or  mistake  would  probably  be  destructive  to  herself  and 
to  other  vessels  whose  proximity  might  reasonably  be  ex- 
pected. 

The  course  of  the  steamboat  on  the  night  in  question  re- 
quired her  to  change  her  direction,  after  she  had  passed  Cor- 
lears  Hook,  three  or  four  points  to  the  westward.  She  was 
entirely  fiamiliar  with  the  location.  She  knew  the  situation 
of  the  wharves,  slips  and  bulkheads  at  that  place.  She  knew 
the  places  of  the  neighboring  ferries,  and  just  how  far  below 
the  ferry  nearest  the  Hook  it  would  be  proper  to  change  her 
course  to  the  westward,  to  proceed  in  safety.  The  width  and 
direction  of  the  river  at  that  place,  and  the  situation  of  the  in- 
jured vessel,  in  connection  with  the  manner  in  which  the 
latter  was    struck,  show  conclusively,  that    the  steamboat 
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clianged  her  course  too  Boon,  and  at  a  point  several  hundred 
feet  above  the  place  where  she  ought  to  have  changed,  and 
that  this  mistake  brought  her  directly  towards  the  wharf  and 
into  the  libellants'  vessel.  She  alleges  that  she  had  been  sud* 
denljr  enveloped  in  a  fog,  which  rendered  it  impossible  to  see 
where  she  was  or  where  she  was  going ;  and  that  she  supposed 
she  was  in  the  middle  of  the  river,  and  had  reached  the  pro- 
per place  to  turn.  She  was  not  justified  in  either  conclusion ; 
and,  without  denying  that  an  error  in  judgment  is  not  neces- 
sarily a  fault,  such  an  error  as  plainly  shows  either  want  of 
reasonable  nautical  skill  or  want  of  care  and  attention  in  its 
exercise,  is  a  fault.  In  such  case,  mere  sincerity  of  belief  or 
honesty  of  opinion  is  of  no  avail.  The  mistake  in  judgment 
which  is  not  accounted  a  fault,  is  one  which  happens  notwith- 
stauding  reasonable  care,  caution  and  skill  are  in  ftill  exercise. 

On  the  night  in  question,  and  in  a  fog  which,  according  to 
the  witnesses  for  the  claimant,  prevented  their  seeing  more 
than  fifty  feet  ahead,  and  had  suddenly  enveloped  the  boat 
when  in  the  near  neighborhood  of  ferries,  docks,  and  wharves 
with  vessels  moored  thereto,  she  maintained  a  speed  of  from 
three  to  four  miles  an  hour.  True,  her  witnesses  speak  of  this 
as  barely  keeping  up  steerage  way.  But  in  this  they  are  mis- 
taken, according  to  other  facts  to  which  they  testify  with 
entire  distinctness.  In  the  first  place,  that  rate  of  speed  is  not  « 
essential  to  enable  the  pilot  of  a  steamboat  to  direct  her  course 
even  in  still  water.  But,  here,  the  boat  was  meeting  a  strong 
flood  tide,  and  she  could  have  been  steered  against  it,  if  her 
actual  motion  over  the  land  had  been  reduced  far  below  the 
rate  mentioned.  The  whole  rate  of  the  flood  is  to  be  added 
to  her  actual  rate  of  progress,  in  determining  whether  she  had 
motion  in  the  water  sufficient  to  amount  to  steerage  way. 

She  was  too  near  the  New  York  shore.  Now,  although, 
in  the  deposition  produced  in  this  Court,  the  pilot  testifies, 
that,  when  he  made  the  turn  which  produced  the  accident,  he 
thought  she  was  in  the  middle  of  the  river,  his  testimony  is 
unsatisfactory,  for  two  reasons — ^first,  that,  in  the  face  of  other 
evidence,  it  is  not  entitled  to  full  credit ;  and,  second,  that,  if 
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tme,  he  wbb  not  justified  in  his  belief,  and  reasonable  care  and 
skill  would  have  informed  him  that  he  was  not  in  that  posi- 
tion. On  the  trial  in  the  District  Court,  several  of  the  claim- 
ant's witnesses,  and  I  think,  the  pflot  himself,  testified  to  their 
having  been  near  the  New  York  shore,  in  terms  which  in- 
dicates that  they  were  then  aware  of  that  fact.  The  j  had  just 
seen  and  passed  the  Grand-street  ferry,  recognized  it,  and  seen 
the  lights  and  heard  the  bell,  and,  although  they  could  not, 
they  say,  estimate  the  distance  they  were  from  those  lights, 
they  knew  that,  by  reason  of  their  greater  distance  from  the 
other  shore,  they  neither  saw  the  ferry  lights  nor  heard  the 
bell  npon  that  shore.  Not  only  so,  bnt  both  pilot  and  lookont 
saw,  after  passing  the  ferry,  and  when  in  still  nearer  danger  of 
rnnning  into  the  wharf,  another  light  on  the  shore  on  the  New 
York  side,  and  then  knew  or  believed  it  to  be  on  that  shore. 
Under  these  circumstances,  in  such  a  fog,  the  boat  not  only 
was  too  near  the  New  York  wharves,  but  the  pilot  and  men 
knew  it,  or  ought  to  have  known  it.  Besides  this,  the  pilot 
knew  his  exact  position  when,  not  more  than  half  a  mile  above 
the  Hook,  he  entered  the  fog ;  and,  if  he  had  a  proper  compass 
and  skill  to  use  it,  in  a  straight  channel,  nearly  half  a  mile 
wide,  he  could  have  maintained  a  line  of  progress  near  the 
middle,  as  he  should  have  done. 

The  steamboat  turned,  in  order  to  take  her  course  below 
the  Hook,  too  soon,  and  her  pilot  ought  to  have  known  it.  It 
is  quite  true,  that,  in  a  fog,  and  breasting  a  strong  tide,  when 
no  permanent  objects  are  visible,  the  pilot  might  be  justified 
in  an  error,  in  estimating  the  speed  and  progress  of  his  boat 
over  a  considerable  distance.  But,  here,  he  saw  the  Grand- 
street  ferry  lights  when  abreast  of  them,  they  were  about 
seven  hundred  feet  above  the  wharf  at  which  the  injured  ves- 
sel lay,  and  that  wharf  projected  further  into  the  river  than 
the  ferry  wharves  or  the  bulkhead  first  below  them.  All  this 
the  pilot  must  be  taken  to  have  known  ;  and  yet  it  is  clear, 
that,  within  twice  the  length  of  his  boat  after  passing  those 
lights,  he  made  the  turn.  No  other  hypothesis,  consistent 
with  the  testimony  of  the  pilot  and  the  other  witnesses  on 
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the  boat,  will  account  for  the  collisiou  in  the  manner  and 
direction  in  which  it  occurred.  Indeed,  one  of  the  witnesses 
says,  she  commenced  turning  when  opposite  those  lights.  Such 
a  mistake  cannot  be  excused  by  mere  sincerity  of  purpose  or 
honesty  of  intention.  At  and  below  that  place  the  river  was 
wide.  There  was  no  difBculty  in  the  pilot's  continuing  on  in 
the  line  of  his  course,  at  a  slow  speed,  till  admonished  by  feel- 
ing the  eddy,  or,  better,  by  seeing  the  lights  on  the  Williams- 
buig  side,  that  he  was  safe  in  turning. 

If,  in  either  of  the  particulars  mentioned,  there  were  doubt 
of  the  fault  of  the  steamboat — and  I  am  quite  aware  that  there 
is  testimony  in  conflict  with  some  of  them — ^I  might  still  say, 
that  there  are  some  blunders  shown  to  be  such  by  their  very 
result,  whether  the  particular  or  specific  fault  can  be  detected 
or  not ;  and  the  running  of  this  steamboat  into  the  vessel,  at  a 
point  so  far  from  the  end  of  the  wharf  at  which  she  lay,  seems 
to  me  of  that  character,  and  to  require  explanations  much 
more  free  from  criticism  than  are  here  given,  to  excuse  it. 

The  items  allowed  by  the  Commissioner  for, the  damages 
sustained  are,  I  think,  in  conformity  with  the  dear  preponder- 
anee  of  the  evidence.  The  estimates  of  PoiUou  and  McYey , 
the  witnesses  for  the  claimant,  undoubtedly  called  for  close 
scrutiny  of  the  case  in  this  respect  made  by  the  libellants,  and 
warranted  a  suspicion  that  the  occasion  had  been  taken  to 
make  more  extensive  repairs  than  were  rendered  necessaiy  by 
the  collision.  But,  on  careful  examination,  I  am  satisfied  that 
I  cannot  so  find  without  impeaching  the  veracity  of  witnesses 
who  had  a  better  and  more  complete  opportunity  to  know,  by 
witnessing  and  superintending  the  work  actually  done,  how . 
&T  it  was  called  for  by  the  injury,  and  who  are  not  otherwise 
shown  to  be  unworthy  of  confidence. 

The  decree  most  be  affirmed.    (1  Benedict^  65.) 


Daniel  D.  Lordy  for  the  libellanta. 
JESward  H.  (hoeny  for  the  claimant. 
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Where  B ,  not  specifically  shown  to  be  an  American  citixen,  but  a  merchant 
doing  business  in  New  York,  purchased  a  British  vessel,  and  caused  the  title 
to  her  to  be  taken  in  the  name  of  C,  a  British  subject,  residing  in  New  York, 
and  C,  having  no  beneficial  interest  in  the  vessel,  executed,  at  the  request  of 
K,  a  mortgage  on  her  to  M.,  to  secure  a  loan  of  money  made  by  M.  to  B.,  and 
the  vessel  and  the  mortgage  were  registered  at  Nassau,  a  British  port:  Hdd, 
that,  in  a  suit  in  rem,  in  Admiralty,  brought  at  New  York,  by  H.,  against  the 
vessel,  to  recover  for  advances  made  by  him  in  Havana,  on  the  credit  of  the 
vessel,  sttbeequenily  to  the  making  of  the  loan  by  M.,  neither  C.  nor  B.  making 
any  objection,  M.  was  entitled  to  have  his  olaim  under  the  mortgage  aUowed 
out  of  the  proceeds  of  the  vessel,  after  the  payment  of  the  advances  made  by 
H.,  and  that  enquiry  into  the  legality  of  the  transactions  between  C,  B.  and 
M.,  on  grounds  of  public  policy,  was  irrelevant. 

On  the  facts  of  this  case,  H.  was  held  to  have  a  lien  on  the  vessel  for  his  ad- 
vances, on  the  ground  that  they  were  made  on  the  credit  of  the  vessel  and  of 
B.,  and  a  lien  prior  to  the  lien  of  the  mortgage  to  M. 

Where  an  advance  is  made,  to  relieve  a  vessel  in  a  straightened  condition  in  a 
foreign  port,  the  presumption  is  that  such  advance  is  made  on  the  credit  of  the 
vessel 

This  is  especially  true  where  the  party  making  the  advance  has  not  had  soch 
business  relations  with  either  master  or  owners  as  to  render  it  probable  that 
large  sums  would  be  advanced  upon  credit  without  security. 

Where  the  question  to  be  determined  is,  whether  credit  for  an  advance  was 
given  to  the  owner  of  a  vessel  or  to  the  vessel  herself,  the  transaction  is  to  be 
viewed  differently  from  the  case  of  an  advance  made  by  A.  to  B.,  on  «  request 
by  G.  to  A.  to  make  the  advance  on  the  account  of  G. 

In  the  former  cose,  the  testimony  of  the  party  making  the  advance,  as  to  his 
intent,  in  making  it,  in  respect  to  giving  credit,  may  be  considered,  while,  in 
the  latter  case,  it  is  not  to  be  conridered 

The  iact  that  the  party  making  an  advance  draws  a  draft  therefor  on  the  owner 
of  the  vessel,  does  not  necessarily  deprive  him  of  his  lien  on  the  vessel. 

(Before  Woodruff,  J.,  Eastern  District  of  New  York,  ^une  18th,  1870.) 

Woodruff,  J".  The  case  made  by  the  libellants  is  by  no 
means  free  from  doubt.  They  assert  a  lien  upon  the  barque 
Acme,  for  advances  made  in  Havana,  for  the  discharge  of  a 
bottomry  bond  payable  within  three  days  after  her  arrival, 
and  for  certain  supplies  famished  ad  that  port.   The  actual  or 
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beneficial  owners  of  the  barque  were  Messrs.  Baetjer  &  De 
Vertn,  of  the  city  of  New  York.  The  necessity  for  the  ad- 
vances, and  that  tl^e  master  and  owners  had  no  other  credit  in 
Havana,  and  that  the  advances  were  actually  made,  is  entirely 
clear  upon  the  evidence,  and  is,  in  truth,  not  questioned  by 
the  counsel  for  the  claimant. 

The  only  claimant  and  only  party  appearing  in  the  suit  is 
a  mortgagee  of  the  vessel,  claiming  under  a  mortgage  executed 
and  delivered  by  the  party  holding  the  legal  title  to  the  vessel, 
to  secure  a  loan  made  to  Baetjer  &  De  Yertu  long  before 
these  advances  by  the  libellants  were  made.  By  consent  of 
the  libellants  and  the  claimant,  the  barque  was  sold  by  the 
marshal,  and  the  proceeds  were  brought  into  Court,  and  the 
suit  proceeded  for  the  determination  of  the  claims  of  the 
libellants  and  the  claimant,  as  between  themselves.  Upon 
the  ground  that  the  claimant  has  no  title,  by  virtue  of  his 
mortgage,  which  the  Court  ought  to  recognize,  his  claim  was 
wholly  excluded  in  the  District  Court,  and  he  was  even  denied 
the  surplus  of  the  proceeds  after  satis&ction  of  the  alleged  lien 
of  the  libellants.  The  claimant  beine  thus  excluded,  and  all 
otheFB  having,  of  course,  been  de&ulted,  a  decree  was  made  in 
favor  of  the  libellants,  for  the  amount  of  their  claim  thus 
standing  uncontested,  without  an  examination  and  decision  of 
the  question  whether  the  facts  proved  establish  a  lien  or  not. 
(a  Benedict,  886.) 

The  proof  is,  that  the  barque  was  a  British  vessel,  and 
that,  being  such  British  vessel,  Messrs.  Baetjer  &  De  Yertu 
purchased  her,  and  caused  the  title  to  be  transferred,  by  bill  of 
sale,  to  Henry  James  Creighton,  a  British  subject,  a  merchant, 
described  as  of  Hali&x,  Nova  Scotia,  but  then  residing  in  New 
York,  and  the  claimant's  mortgage  was  executed  by  the 
latter.  Creighton  had  no  beneficial  interest  in  the  vessel,  but 
consented  to  take  the  title,  and  afterwards  to  execute  the 
mortgage,  on  the  request  of  Baetjer  &  De  Yertu.  The  vessel 
was  registered  at  Nassau,  in  the  British  island  of  New  Provi- 
dence, and  there  the  mortgage  was  also  registered.  The 
vessel  was  built  in  Baltimore,  and  by  what  course  of  proceed- 
ings she  had  ceased  to  be  an  American  vessel  prior  to  her 
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purchase  by  Baetjer  &  De  Yertn,  the  proofs  do  not  show, 
farther  than  that  she  was  owned  by  one  Patterson,  and  that 
it  is  testified  she  was  a  British  ressel  w]ien  so  purchased. 
Whether  Baetjer  &  De  Yertu  are  or  are  not  American  citi- 
zens is  not  specifically  proved.  That  question  is  left  to  the 
inference  warranted  by  the  fact  that  they  are  merchaDts  doing 
business  in  New  York  and  New  Orleans. 

If  I  were  prepared  to  say  that,  under  these  ciroumstances, 
the  mortgagee  could  have  no  standing  in  Court  as  against  any 
one  and  that  his  mortgage  is  a  nullity,  I  must  affirm  the  decree 
made  below,  upon  that  sole  ground.  But  I  am  not  satisfied 
that,  as  against  the  mortgagor,  or  against  Baetjer  &  DeYertu, 
at  whose  request  he  made  the  advance  and  received  the  mort- 
gage, he  is  not  entitled  to  the  benefit  of  his  mortgage ;  and 
certainly,  in  a  suit  in  which  he  sets  up  his  mortgage  and  claims 
such  benefit,  and  in  which  neither  the  mortgagor  nor  the  bene- 
ficial owners  appear  or  make  any  objection,  his  claim  should  be 
allowed.  If  no  one  who  has  any  title  to  the  vessel  or  any  lien 
thereupon  objects  to  his  title,  it  is  not  the  duty  of  the  Crourt  to 
enquire  whether,  under  the  laws  of  England,  a  mortgage  would 
be  sustained  where  the  title  was  in  a  British  subject  having  no 
beneficial  interest  therein,  or  whether  it  is  against  the  policy 
of  our  laws  to  entertain  a  claim  made  under  a  mortgage  given 
in  that  condition  of  the  title.  If  all  persons  having  any  title, 
legal  or  beneficial,  make  default,  setting  up  no  adverse  claim 
founded  in  illegality  or  otherwise,  and  no  party  having  a  lien 
on  the  barque  assails  the  title  of  the  mortgagee,  it  would  seem 
that  his  mortgage  should  warrant  his  claim.  This  would, 
most  clearly  be  true,  if  such  mortgage  is  good  as  against  the 
mortgagor]  and  |the  beneficial  owners ;  for,  in  such  case,  he 
stands  in  Oourt  rightfully  contesting  the  alleged  lien  of  any 
other  party. 

It  is  not  claimed  on  the  'part  of  the  mortgagee,  that,  if 
the  libellants,  by  their  advances,  obtained  a  lien  upon  the 
barque,  such  lien  is  to  be  postponed  to  his  mortgage,  nor  is  it 
denied  that  such  lien,  duly  existing,  has  priority  over  all  the 
owners  and  parties  interested  in  the  vessel,  whether  mort- 
gagee, holder  of  the  legal  title,  or  beneficial  owners.    With- 
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out,  therefore,  diecussing  the  ground  upon  which  the  decision 
was  placed  below,  I  prefer  to  enquire  whether  the  libellantB 
have  such  a  lien.  And  this  question  confessedly  depends  upon 
the  answer  to  another — Was  the  credit  given  by  the  libeilants 
to  the  vessel,  or  was  the  advance  made  on  the  credit  of  Baetjer 
and  DeVertu  ? 

The  determination  of  this  question  does  not  depend  upon 
any  principles  or  rules  of  law  peculiar  to  the  law  maritime  or 
to  Courts  of  Admiralty.  It  is  purely  a  question  of  fact.  There 
are  cases  which  hold  that,  where  advances  are  necessary  and 
are  made,  still  no  lien  is  thereby  created,  because  the  advances 
are  made  on  the  credit  of  the  master  or  of  the  owners,  and 
other  cases  which  hold  that  a  lien  is  created  because  such 
advances  are  made  upon  the  credit  of  the  vessel.  What  cir- 
cumstances, viewed  as  matter  of  evidence,  warrant  the  infer- 
ence that  the  advance  was  made  not  in  reliance  upon  the  ves- 
sel but  on  the  responsibility  of  the  master  or  owners,  and,  on 
the  other  hand,  what  circumstances  indicate  the  converse,  is 
often  the  subject  of  discussion,  but  the  matter  of  fact  to  be  de- 
termined is,  to  whom  the  credit  was  given  ;  and,  on  the  ascer- 
tainment of  tliat  fact,  the  question  of  lien  or  no  lien  is  at  once 
solved. 

It  must  be  conceded,  that  the  history  of  the  advance  now 
in  question  is  such,  that  a  finding  either  way  upon  this  question 
of  fact  could  not  be  regarded  as  without  evidence.  Indeed,  as 
above  already  intimated,  I  regard  it  as  very  doubtful.  But  I 
regard  it  as  a  just  presumption,  where  an  advance  is  made  to 
relieve  a  vessel  in  a  straitened  condition  in  a  foreign  port, 
that  such  advance  is  made  on  the  credit  of  the  vessel.  This 
is  especially  true  where  it  appears  that  the  parties  making  such 
advance  have  not  had  such  business  relations  with  either 
master  or  owners  as  to  render  it  probable  that  large  sums 
would  be  advanced  upon  credit  without  security. 

On  the  15th  of  June,  1866,  Baetjer  &  DeVertu  wrote  to* 
the  libeilants,  apprising  them  that  they  had  requested  the 
master  of  the  Acme,  then  about  to  arrive  in  Havana,  to  con- 
sign her  to  them,  stating,  among  other  things,  that  the  master 
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hsA  signed  a  bottomry  bond  in  Antwerp,  payable  in  Havana, 
and  adding :  ^^  Please  pay  the  same  for  onr  account,  at  best 
possible  rates  of  exchange,  nse  the  freight  money  for  this  pur- 
pose, and  draw  on  ns,  either  at  New  York,  or  on  our  New 
Orleans  house,  for  the  balance,  at  usual  sight,  which  draft  will 
be  promptly  protected.  If  it  suits  you  better,  we  can  make 
you  a  remittance  from  here,  to  cover  the  deficit,  either  in  a 
banker's  draft  on  Paris,  or  in  Havana  money.  It  will  depend 
on  the  rate  of  exchange  at  which  the  bottomry  bond  will  be 
payable  Mrith  you,  which  way  is  the  most  advantageous  for  us." 
To  this  letter  the  libellants  replied,  on  the  30th  of  June :  '^  We 
beg  to  acknowledge  rec't  of  your  valued  favor  of  16th  inst., 
the  contents  of  which  are  attentively  noted.  The  business  of 
the  Acme  will  receive  our  best  attention  as  soon  as  she  ar- 
rives." On  the  13th  of  July,  the  Acme  arrived  at  Havana, 
and,  according  to  the  testimony  of  one  of  the  libellants,  the 
master,  on  her  arrival,  called  upon  the  libellants  and  requested 
them  to  take  up  the  bottomry  bond,  "for  account  of  the  vessel 
and  owners,  within  three  days,  so  as  to  avoid  all  unnecessary 
expenses."  The  libellants  paid  the  bond,  and  made  some 
further  advances  for  expenses  of  discharging,  ship's  stores, 
procuring  cargo  for  New  York,  clearing,  pilotage,  &c.,  and 
isoUected  the  freight  due  on  cargo  to  Havana,  &c. 

On  the  14th  of  July,  the  libellants  advised  Baetjer  &  DeYertu 
of  the  arrival  of  the  vessel,  and  said :  "  With  respect  to  our 
re-imbursement,  we  think  the  best  way  will  be  for  us  to  draw 
on  you."  On  the  25th  of  July,  they  wrote  to  Baetjer  &  De- 
Yertu, stating  that  they  had  paid  the  principal  and  premium 
of  the  bond,  leaving  a  question  of  commissions  unsettled,  and 
tiiat,  by  the  next  opportunity,  they  should  value  on  them  for 
the  approximate  amount  which  would  be  due.  On  the  28th 
of  July,  they  again  wrote,  advising  Baetjer  &  DeYertu  that 
they  had  drawn  for  $7500,  at  60  days,  the  '^approximate 
amount  of  your  indebtedness  to  us  for  paying  bottomry  bond 
for  Acme,  which  we  place  to  your  credit  at  26  per  cent.,  at  in., 
$5550,  craving  your  entries  to  agree."  The  draft  arrived  and 
was  aKJcepted  by  Baetjer  &  DeYertu.    On  the  8th  of  Septem- 
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ber,  the  cargo  of  the  Acme  having  been  procared,  the  libel- 
lantfl  wrote,  advising  Baetjer^cfe  DeVertu  that  she  had  left  for 
New  York,  adding :  "  We  now  enclose  disbursements  acct. 
of  said  vessel,  amounting  to  $887.06,  and  extract  of  acct. 
closed  by  onr  dr$ft,  at  60  days,  for  $1145.35,  which  please 
protect,  and  we  hope  will  prove  correct."  The  accounts  en- 
closed were  an  account  headed :  ^^  Disbursements  of  Brit. 
Bk.  Acme,  Capt.  D.  A.  "Wenke,"  which  contained  items  for 
sundry  expenses  of  discharging,  port  charges,  advances  for 
ship  stores,  &c.,  &c.,  $887.06 ;  and  an  account  headed :  ^^  Dr. 
Messrs.  Baetjer  &  DeVertu,  in  account  current  with  M.  A. 
Herrera  &  Co.,  Cr.",  in  which  account  were  charged  all  their 
advances  for  the  payment  of  the  bottomry  bond,  ship's  dis- 
bursements, commissions,  &c.,  and  in  which  were  credited 
the  inward  freights  received  in  Havana,  and  the  two  drafts 
above-mentioned,  showing  an  exact  balance  of  the  debits  and 
credits.  On  or  about  the  14th  of  September,  the  second  draft 
arrived  and  was  presented.  Acceptance  of  it  was  declined  on 
the  ground  that  Baetjer  &  DeYertu  had  then  failed.  Keither 
draft  has  been  paid. 

Upon  the  face  of  the  actual  transaction  thus  disclosed,  the 
indication  is  very  strong  that  it  was  the  intention  of  the  libel- 
Ian  ts  to  give  a  personal  credit  to  Baetjer  &  De  Yertu,  and  that 
they  did  so  in  fact,  without  any  reliance  upon  the  vessel,  or 
any  expectation  or  thought  of  acquiring  a  lien  thereon.  But 
these  indications  are  not  conclusive  in  any  such  sense  as  pre- 
cludes explanation.  Nothing  has  been  done  in  reliance  there- 
on which  should  prevent  proof  of  the  actual  intent  of  the 
libellants  in  the  transaction.  The  request  of  the  firm  of 
Baetjer  &  Do  Yertu  that  the  libellants  would  pay  the  bond 
for  their  account,  and  the  assurance  of  the  libellants,  in  reply, 
that  the  business  of  the  Acme  would  receive  their  best  atten- 
tion  when  she  should  arrive,  were  not  inconsistent  with  an 
advance  with  all  the  security  which  a  lien  on  the  vessel  for  re- 
imbursement would  ftimish.  The  libellants  were,  therefore, 
in  a  situation  to  be  governed  by  circumstances  appearing  on 
the  arrival  of  the  vessel ;  and  it  is  testified  that  the  master 
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then  proposed  an  advance  for  account  of  the  vessel  and  owners. 
The  libellaiitB  testify,  that,  in  making  the  adyance,  they  con- 
sidered the  responsibility  of  the  vessel  a  sufficient  security, 
and  that  she  was  bound  for  advances  made  under  the  circum- 
stances above  stated,  and  that  it  was  not  their  intention  to 
give  credit  personally  to  Baetjer  &  De  Vertu.  Their  testi- 
mony states,  with  some  particularity,  their  conviction,  when 
they  made  the  advances,  that  the  vessel  was  liable  therefor  and 
their  reliance  thereon.  They  explain  the  manner  in  which 
the  account  was  kept  as  due  to  press  of  business,  and  their 
unsuspecting  confidence  that  no  question  of  the  liability  of  the 
vessel  could  arise. 

I  cannot  say  that,  if  there  was  any  other  ground  for  doubt- 
ing the  sincerity  or  veracity  of  these  libellants,  their  explana- 
tion of  the  accounts  would  be  very  satisfactory ;  and  yet  it  is 
easy  to  see  that  the  account  may  have  been  kept  and  rendered 
in  the  name  of  Baetjer  &  De  Vertu  without  any  thought  that 
they  were  thereby  indicating  an  intent  to  rely  upon  them 
solely  and  waive  a  lien  to  which  they  were  entitled  if  the 
advance  was  in  fact  made  according  to  the  request  of  the 
master  and  in  relliinoe  on  the  vessel  itself.  In  judging  of  this, 
it  is  to  be  remembered,  that  they  regarded  Baetjer  &  De 
Yertu  as  the  owners ;  and  the  case  is,  therefore,  not  like  an 
advance  made  to  a  third  person  upon  the  request  of  that  firm 
to  make  it  on  their  account,  followed  by  a  charge  in  account 
to  them,  which  would  be  so  conclusive  in  fiivor  of  such  third 
person,  that  he  was  neither  expected  nor  bound  to  reimburse 
them,  that,  in  the  absence  of  proof  of  his  own  consent  to  be 
either  primarily  or  secondarily  liable,  no  declaration  by  the 
libellants  of  their  intentions  to  look  to  him  would  be  of  any 
avail.  Here,  the  parties  requesting  the  advance  being  them- 
selves owners,  it  is  in  harmony  with  the  transaction  to  say, 
that  the  libellants  were  expected  and  intended  to  make  the 
advance  with  all  the  incidental  rights  which  appertain  to 
advances  made  in  a  foreign  port  to  relieve  the  pressing  nec^ 
sities  of  a  vessel,  when  the  master  has  no  other  means,  by  his 
own  credit  or  that  of  the  owners,  to  procure  aid. 
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The  mere  fact  that  bills  of  exchange  were  drawn  for  the 
reimbursement  of  the  libellants  does  not  deprive  them  of  their 
lien.  This  is  true  upon  principles  often  adjudged  at  common 
law  as  well  as  in  Admiralty.  Here,  there  is  no  such  presump- 
tion as  would  arise  if  the  responsibility  of  a  third  person  had 
been  given  for  the  advance.  The  reimbursement  must  have 
been  made  in  some  mode,  even  though  the  lien  upon  the 
vessel  was  the  libellants'  reliance.  Why  should  it  not  have 
been  by  paying  their  drafts  drawn  on  the  owners  ?  ^See 
The  Barque  Chuscm,  2  Story,  455,  and  cases  there  cited ;  2^e 
James  Guy,  1  Benedict,  112,  aflSrmed,  9  Wallace,  758.)  Nor 
has  the  form  of  the  account  rendered  been,  deemed  conclusive. 
(See  The  St.  Catherine,  3  Eagg.,  250.)  The  case  of  The 
Grrapeshot,  (9  Wallace,  129,)  is  instructive  in  its  bearing  on 
the  principles  involved  in  this  branch  of  the  case ;  but  it 
leaves  the  question  whether,  in  fact,  the  advances  were  made 
on  the  credit  of  the  vessel,  as  a  question  of  fact,  to  be  deter- 
mined upon  all  the  evidence. 

My  conclusion  is  not  reached  without  great  doubt.  Never- 
theless, upon  all  the  proofs,  I  cannot  resist  a  conviction  here, 
that  the  master  of  the  vessel  and  the  libellants  both  of  them 
regarded  the  loan  as  made  upon  the  credit  of  the  vessel  and 
her  owners.  In  giving  weight  to  the  oral  testimony  of  the 
libellants,  I  am  not  violating  the  rule  that  written  contracts 
cannot  be  altered  or  varied  by  parol  evidence.  The  writings 
here  have  not  necessarily  the  legal  effect  to  bind  the  libel- 
lants to  look  to  Baetjer  &  De  Yertu.  If  that  was  their  neces- 
sary operation,  the  rule  would,  no  doubt,  apply.  But  they 
may  have  appropriate  meaning  and  effect  consistently  with 
the  creation  and  continuance  of  the  lien  which  the  libellants 
assert. 

If  the  doubts  I  feel  were  greater  than  they  are,  I  should 
have  great  satisfaction,  nevertheless,  in  the  undeniable  fact, 
that  it  is  due  to  the  advances  made  by  the  libellants  that  any- 
thing is  saved  to  the  claimant  as  mortgagee ;  and,  if  the  case 
were  to  be  disposed  of  upon  those  ideas  of  what  is  fair  between 
the  former  and  the  latter  which  the  ordinary  mind  deems 
equity,  the  libellants  should  be  first  paid. 
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The  decree  should  award  payment  to  the  libellants  of  the 
amount  due  to  them,  as  ascertained  and  awarded  in  the  District 
Court,  with  their  costs  in  that  Court,  and  payment  of  the  resi- 
due of  the  proceeds  of  sale  to  the  claimant,  without  costs  to 
either  party  on  the  appeal  to  this  Court. 

Robert  D.  Benedict  and  Ohwrles  Dorhofyuej  for  the  libel- 
lants. 

Charles  M.  i)a  Costa,  for  the  claimant. 


The  R.  W.  Bubbowes. —  The  Bobdektown. 

Where  a  steamer  sailing  in  a  narrow  stream,  on  a  dark  and  rainy  night,  with  a 
heavy  barge  lashed  to  her  side  and  projecting  beyond  her  bow,  saw,  not  fur 

•  above  the  water,  two  white  lights,  and,  supposing  they  were  upon  two  vessels 
at  anchor,  proceeded  on  with  undiminished  speed,  and  collided  with  a  vessel  in 
motion  that  was  carrying  the  lights :  Hdd,  that  the  steamer  was  in  fault 

Where  a  steam^ug  with  seven  canal-boats  in  tow  on  a  hawser,  was  proceeding  in 
a  narrow  stream,  on  a  dark  and  rainy  night,  and  carried  red  and  green  lights, 
which,  in  the  state  of  the  weather,  could  not  be  seen  at  any  considerable  dis- 
tance, and  saw  another  steamer  approaching  at  the  distance  of  more  than  a 
mile,  and  did  not  signal  her  presence  and  character  by  a  whistle  or  by  suffi- 
cient lights  on  the  canal-boats,  and  a  collision  ensued  between  one  of  the  canal- 
boats  and  the  other  steamer :  Beld,  that  the  steam-tug  was  in  fault. 

Proof  that  a  vessel  has  complied  with  the  statute  regulations  in  regard  to  lights 
will  not  necessarily  exonerate  her  from  responsibility  for  a  collision.  When 
the  special  circumstances  are  such  as  reasonably  to  call  for  extraordinary 
measures  to  apprise  other  vessels  of  her  proximity  and  character,  her  omission 
thereof  is  culpable  negligence. 

(Before  WoonatJFF,  J.,  Eastern  District  of  New  York,  June  18th,  1870.) 

This  was  a  libel  in  rem,  filed  in  the  District  Court,  by  the 
owner  of  a  canal-boat  which  was  in  tow  of  the  steam-propeller 
E.  W.  Burrowes,  against  her  and  the  steamboat  Bordentown, 
to  recover  for  injuries  sustained  by  the  canal-boat  through  a 
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collision  which  took  place  between  snch  canal-boat  and  the 
Bordentown,  in  the  Kills,  between  Staten  Island  and  New 
Jersey.  The  District  Court  decreed  against  the  BordcDtown, 
and  dismissed  the  libel  as  against  the  E.  W.  Burrowes,  with 
costs.  The  libellant  and  the  claimants  of  the  Bordentown 
appealed  to  this  Court. 

ErasPas  G.  Benedict^  for  the  libellant. 

WULiam,  W.  OoodHoK^  for  the  K.  W.  Burrowes. 

Wdoome  R,  Beebe^  for  the  Bordentown. 

Woodruff,  J.  (1.)  I  concur  generally  in  the  views 
which  governed  the  decision  of  the  District  Court  in  relation 
to  the  liability  of  the  steamboat  Bordentown,  although  her 
fault  was  by  no  means  gross.  The  night  was  very  dark,  the 
storm  was  from  the  direction  ahead  of  her  course,  and,  of 
course,  her  view  was  greatly  obscured.  The  weatherand  the 
obscurity  ahead  were  much  worse  than  when  she  left  Amboy , 
and  her  master  was  desirous  of  finding  shelter  and  protection. 
His  sincerity  in  this  is  proved  by  the  fact  that,  so  soon  as  he 
reached  Elizabethport,  he  did  lie  by  until  morning.  Never- 
theless, I  cannot  wholly  acquit  the  Bordentown  of  fault.  She 
saw,  through  the  darkness  and  rain,  not  far  above  the  water, 
two  white  lights.  That  she  supposed  they  were  upon  two 
vessels  at  anchor  was  not  at  all  surprising.  At  the  same  time, 
the  darkness  and  uncertainty  were  such  as  to  call  upon  her  to 
use  the  utmost  vigilance ;  and  it  is  testified  that  the  shore  on 
the  one  or  the  other  side  of  the  narrow  channel  could  be  seen. 
Under  such  circumstances,  she  ought  to  have  slackened  her 
speed,  on  discovering  these  lights,  and  approached  w^ith  such 
caution  that  she  might  be  prepared  for  further  discovery  and 
to  avoid  accident,  if  her  judgment  that  the  lights  were  on 
-vessels  at  anchor  proved  a  mistake.  Besides  this,  the  circum- 
stance that  she  had  a  heavy  barge  lashed  to  her  port  side,  and 
projecting  thirty  feet  beyond  her  bow,  should  have  admon- 
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ished  her  to  proceed  with  greater  caution,  since  she  was  there- 
by rendered  less  manageable,  and  could  turn  with  less  &cility 
to  the  right  or  to  the  left,  as  exigencies  might  require.^ 

(2.)  But,  if  degrees  of  fault  were  to  be  ascertained  and 
determined,  I  should  be  constrained  to  say  that  blame  rested 
much  more  heavily  on  the  propeller  Burrowes.  In  the  very 
midst  of  weather  such  as  I  have  indicated,  at  midnight,  she 
left  her  place  of  safety  at  Elizabethport,  and  attempted  the 
passage  of  a  narrow,  crooked  strait,  with  seven  canal-boats  in 
tow,  the  forward  two  tiers  being  three  abreast.  I  concede 
that  the  proof  is  that  the  night  was  not  so  dark  in  the  direc- 
tion opposite  the  wind,  that  it  can  be  pronounced  to  have  been 
altogether  unsafe  for  her  to  go.  That  is  not  the  point  of  crit- 
icism. The  circumstances  were  such  that  she  put  any  vessel 
she  might  meet  in  great  peril  of  accident,  unless  she  adopted 
some  more  precautions  to  apprise  them  of  her  coming,  with  so 
unwieldy  a  fleet,  of  such  length  and  width. 

It  is  testified  that  she  carried  red  and  green  lights.  It  is, 
nevertheless,  proved,  that,  in  that  state  of  the  weather,  they 
could  not  be  seen  at  any  considerable  distance.  Either  they 
had  become  dim,  or  the  glasses  protecting  them  were  covered 
with  moisture,  obscuring  them,  or,  in  the  dark  and  rainy 
night,  the  atmosphere  was  so  thick  as,  in  a  great  degree,  to 
hide  them  from  the  sight  of  an  approaching  vessel.  If,  in 
this  defect  of  the  red  and  green  lights,  she  was  blameless,  she 
ought  to  have  nevertheless  given  notice,  by  lights  on  her 
canal-boats  in  tow,  of  her  character  and  theirs ;  and,  more 
than  all,  when  she  saw  the  Bordentown  more  than  a  mile  dis- 
tant, she  should  have  promptly  signalled  her  presence  and 
character  by  her  whistle.  I  am  not  satisfied,  moreover,  that 
she  was  not  too  near  the  eastwardly  shore.  The  proof,  I 
think,  shows  that  the  collision  was  at  the  middle  of  the 
stream  ;  and  yet  her  witness  testifies  that,  after  she  saw  the 
Bordentown,  she  had  changed  her  course,  and  changed  her 
position  two  or  three  hundred  feet  to  the  westward,  and  this 
is  in  a  channel  little,  if  any,  wider  than  nine  hundred  or  one 
thousand  feet.    Now,  it  was  her  duty,  in  such  a  night,  and 
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with  sucli  a  tow,  to  have  kept  well  off  to  the  west  shore ;  and 
tlie  importance  of  this  is  clearly  illustrated  by  the  circum- 
stances under  which  the  libellant's  boat  was  injured.  In  the 
effort  to  make  a  sheer,  when  her  peril  became  apparent, 
the  Burrowes  turned  to  the  west,  and  her  tow,  attached  to  her 
by  a  long  hawser,  no  longer  feeling  her  power,  moved  on  with 
her  ftdl  headway,  and  struck  the  Bordentown,  which  had  at 
that  time,  according  to  the  proof,  come  to  a  full  stop. 

It  will  not  answer  to  say,  that,  in  all  places  and  under  all 
circumstances,  proof  that  a  tug-boat  has  complied  with  the 
statute  regulations  in  regard  to  lights  upon  herself,  shows  a 
full  discharge  of  her  duty.  The  Burrowes  may  have  been  at 
liberty  to  navigate  the  Kills  on  that  night  and  in  that  state  of 
the  weather ;  but  the  circumstances  called  for  extraordinary 
diligence  to  observe  all  reasonable  precautions,  by  moving  at 
a  modei^te  speed,  by  seeing  to  it  that  her  tow  was  itself  under 
proper  control  and  management,  and  by  keeping  well  over  to 
her  own  side  of  the  stream.  Approaching  vessels  were  as 
much  interested,  and  their  protection  as  truly  demanded,  that 
her  tows  should  be  under  control,  as  that  the  tug  herself 
should  be ;  and  especially  so  when,  there  not  being  any  suffi- 
cient number  of  lights  on  the  canal-boats,  an  approaching 
vessel  would  be,  as  the  Bordentown  was,  unaware  of  their 
presence. 

Upon  a  careful  examination  of  the  testimony  and  a  review 
of  the  whole  subject,  I  am  constrained  to  say,  that  there  was 
mutual  fault  on  the  part  of  the  Burrowes  and  the  Borden- 
town, and  that  each  should  bear  one  half  of  the  damages  and 
costs  of  the  libellants,  and  each  bear  her  own  costs. 

Let  the  decree  below  be  modified  in  conformity  with  this 
opinion. 
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The  Helen  R.  Cooper. — The  E.  L,  Mabey. 

Where  a  Teasel  ia  lying  properly  moored  at  the  side  of  a  wharf,  at  some  distance 
within  the  outer  end  thereof  the  fact  that  she  is  injored  by  being  run  into  by 
another  yesael,  ia  prima  facie  eyidence  of  faalt  in  the  latter,  and  throws  upon 
her  the  burthen  of  excnsing  sach  fault 

Where  a  steam-tug  and  a  ship  in  tow  of  her  are  both  of  them  sued  for  the  injury 
caused  to  another  vessel  by  her  being  run  into  by  the  ship,  and  the  answer 
put  in  by  the  tug  is  not  consistent  with  an  answer  first  put  in  by  the  ship,  and 
an  amended  answer  put  in  by  the  ship  is  not  consistent  with  the  answer  first 
put  in  by  the  ship,  each  of  the  two  answers  put  in  by  the  ship  being  sworn  to 
by  the  same  person,  such  inconsistencies  are  to  be  taken  into  consideration  in 
passing  un  the  question  of  litibility  for  the  injury. 

In  this  case,  the  tug  and  ship  in  tow  of  her  were  both  of  them  held  liable  for  an 
iijury  caused  by  the  striking  of  the  ship  against  another  Teasel  lying  moored 
at  a  wharf. 

Where  witnesses,  although  otherwise  unimpcached,  are  testifying  under  circum- 
stances calculated  to  create  a  strong  bias,  and  they  state  what  is,  in  its 
nature,  incredible,  their  testimony  is  not  necessarily  to  be  believed. 

(Before  Woodbuff,  J.,  Eastern  District  of  New  York,  June  18th,  IS^O.) 

Woodruff,  J.  On  the  17th  of  February,  1866,  the  ship 
J.  F.  Chapman,  owned  by  the  libellants,  was  lying  on  the 
north-eastwardly  side  of  pier  "No.  45,  East  river,  her  bow 
towards  the  shore  and  her  stem  twenty  feet  inward  fi-om  the 
end  of  the  wharf.  In  that  position  she  was  run  into  by  the 
ship  Helen  E.  Cooper,  which  came  in  past  the  pier  next 
above,  head  on,  nearly  at  right  angles  to  the  Chapman,  and 
broke  in  her  side,  doing  great  damage.  The  Cooper  having 
been  at  that  time  in  tow  of  the  steam-tng  B.  L.  Mabey,  the 
libellants  proceed  against  both  ship  and  tug,  charging  both  with 
negligence  and  misconduct,  and  have  obtained  a  decree  in  the 
District  Court  against  both  vessels,  (2  Benedict^  67,)  from  which 
the  claimants  of  both  vessels  have  appealed.  On  the  trial  in  this 
Court,  no  other  evidence  was  produced  than  the  testimony 
given  in  the  District  Court,  and  the  question  before  me  is,  in 
effect — Are  the  conclusions  of  the  Court  below  sustained  by 
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the  evidence  ?  There  are  no  questions  of  law  involved,  in 
respect  to  which  there  is  any  dispute  or  difference  between 
the  counsel.  The  sole  defence,  stated  in  general  terms,  is, 
that  the  collision  was  caused  by  inevitable  accident.  The  case 
has  been  very  fully  and  ably  discussed  by  counsel  on  both 
sides,  and  the  testimony  is  quite  voluminous.  I  have  exam- 
ined it  with  great  care,  and  have  been  aided  by  elaborate 
written  briefs.  But  I  am  compelled  to  confine  myself  to 
stating  very  briefly  my  conclusions. 

The  bare  statement  of  the  fact  of  injury  received  by  the 
Chapman  while  she  was  lying  properly  moored  to  her  wharf, 
at  a  distance  of  twenty  feet  inward  from  the  end  thereof,  is 
enough,  prima  fade^  to  establish  her  right  to  recover  from 
those  who  were  concerned  in  the  movement  of  the  Helen  E. 
Cooper,  which  was  thrust  with  violence  against  her  side.  The 
presumption  of  fault  on  their  part  is  clear  and  not  merely 
speculative.  The  burthen  is  at  once  cast  upon  them  to 
excuse  it. 

In  judging  of  the  truthfulness,  good  faith  and  validity  of 
the  excuse  which  is  relied  upon,  it  is  not  only  competent,  but 
it  is  significant,  to  observe,  that  the  claimant  of  the  tug,  in  an 
answer  put  in  by  him  at  the  very  outset  of  the  controversy, 
when  the  circumstances  were  recent,  averred,  that  the  master 
of  the  tug,  before  he  attempted  to  tow  the  Cooper,  declared 
to  the  agent  of  the  latter,  that  ^^  it  was  not  safe  to  proceed  to 
sea  in  that  condition  of  the  weather  and  tide ;"  that,  after  the 
tug  made  fast  to  the  Cooper,  an  attempt  being  insisted  upon 
by  such  agent,  the  tug  acted  under  the  direction  of  the  pilot 
on  the  Cooper,  but  the  Cooper  was  herself  mismanaged  in 
various  particulars  specified,  in  such  wise  that  it  was  impossi- 
ble for  the  tug  to  keep  her  off  the  New  York  shore ;  and  that 
the  damage  to  the  Chapman  ^^  was  occasioned  solely  by  the 
negligence,  mismanagement  and  want  of  care  and  skill  of  the 
persons  in  charge  of  the  said  ship  Helen  R.  Cooper."  Here, 
it  will  be  observed,  is  not  a  word  or  pretence  of  inevitable  acci- 
dent, or  that  ice  or  any  other  obstacle  even  contributed  to  pre- 
vent the  towing  of  the  ship  in  a  proper  direction. 
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The  claimants  of  the  ship,  on  the  other  hand,  denying  all 
negligence,  &c.,  on  her  part,  alleged,  in  their  answer,  that,  after 
she  had  been  towed  from  her  dock  on  the  Brooklyn  side,  near 
the  Navy  Yard,  stem  foremost,  into  the  stream,  and  when  she 
was  in  the  act  of  turning  so  as  to  head  down  the  river,  she 
and  also  the  tug  were  unexpectedly  caught  in  an  immense 
field  of  floating  ice,  which,  in  spite  of  the  efforts  of  the  tug, 
set  both  of  them  towards  the  New  York  shore ;  that,  finding 
that  the  said  field  of  ice  was  too  powerful  for  the  steam  tug  to 
control  the  ship,  both  anchors  of  the  ship  were  let  go  ;  that, 
notwithstanding  this,  the  ice  carried  the  ship  and  the  tug 
across  and  down  the  river,  so  that  the  ship,  having  finally  got 
pointed  down  the  river,  was  carried  by  the  ice,  so  that  her 
bows  were  carried  into  pier  No.  45,  and  into  the  side  of  the 
Chapman ;  that  it  was  a  proper  time  to  go  to  sea  and  the 
effort  was  made  in  a  proper  manner  and  under  the  care  of  a 
skilfiil  pilot ;  and  that  the  injury  was  caused  in  the  manner 
stated,  and  was  an  inevitable  accident,  and,  if  not,  still  was 
caused  by  no  fault  of  the  Cooper.  About  six  months  later, 
the  claimants  of  the  Cooper,  put  in,  by  way  of  amendment,  an 
entirely  new  answer,  in  which  they  not  only  abandon  the 
theory  that  they  were  unexpectedly  caught  in  an  immense 
field  of  floating  ice,  which  deprived  the  tug  of  the  control  of' 
the  ship,  and  which  carried  both  her  and  the  tug  over  to  the 
New  York  side,  and  carried  the  ship  into  the  Chapman,  but 
directly  and  in  terms  contradict  such  former  answer  and,  in 
substance,  allege  that  it  was  false.  Tlius,  they  say,  that,  when 
the  ship  was  towed  out  of  her  dock,  "  there  was  considerable 
floating  ice  on  the  Brooklyn  side  of  the  East  river,  but  the 
river  was  clear  for  a  considerable  distance  out  on  the  New 
York  side;"  that,  owing  to  the  floating  ice,  the  ship  was 
turned  with  more  difficulty,  but  the  tug  "  had  got  the  ship's 
head  turned  down  the  river,  angling  towards  the  New  York 
shore,  and  with  most  of  the  ship  in  clear  water,  free  from  ice ;" 
that,  while  the  tug  was  thus  successfully  towing  the  ship,  and 
when  the  ship  was  entirely  under  the  control  of  the  tug,  a 
ferry-boat  suddenly  and  improperly  crossed  the  bows  of  the 
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tug,  and  caused  her  to  slow,  to  prevent  striking  the  ferry-boat, 
thus  slacking  the  hawser  and  causing  her  to  lose  control  of 
the  ship ;  that  the  ship,  under  the  impetus  of  her  then  head- 
way, shot  ahead  towards  the  piers;  and  that  both  of  her 
anchors  were  then  let  go,  but  she  overran  her  anchors, 
dragged  them  both,  and  came  upon  the  Chapman,  thus  doing 
the  damage,  &e. 

In  view  of  this  mass  of  inconsistency  and  contradiction 
interposed  for  the  defence  of  these  two  vessels,  I  think  no 
intelligent  and  just  mind  can  avoid  the  reflection,  that  there 
is  much  insincerity  and  untruthfulness  in  the  attempt  made 
to  exculpate  them  ;  and  when  to  this  is  added  the  fact,  now 
conceded,  that  the  Cooper  has  assumed  the  entire  defence,  and 
the  steam-tug  has  made  no  effort  to  prove  the  truth  of  the 
answer  put  in  on  her  behalf,  in  which  she  cast  the  whole 
blame  of  the  transaction  upon  the  Cooper  and  her  negligent, 
improper  and  unskilful  management,  and  the  further  fact, 
that  no  witness  whatever  is  produced  from  the  steam-tug,  to 
show  that  her  navigation,  or  her  conduct  or  control  of  the 
ship,  was  at  all  hindered  or  interfered  with  by  any  ferry-boat, 
when,  obviously,  her  master  and  crew  were  most  competent 
to  speak  on  the  subject,  something  more  than  suspicion  is 
warranted,  that  the  theory  that  a  ferry-boat  caused  the  acci- 
dent has  as  little  foundation  as  the  allegation  that  the  Cooper 
was  unexpectedly  caught  in  an  immense  field  of  floating  ice, 
which  carried  her  upon  the  Chapman. 

The  counsel  for  the  claimants,  with  force  and  propriety, 
argued,  that  no  condemnation  should  be  had  upon  suspicion, 
and  that  their  defence  should  not  be  discredited  because  thev 
found  it  necessary  to  amend  their  answer.  Concede  all  this, 
and  yet,  when  both  answers  are  sworn  to  be  true  by  the 
same  party,  and  one  is  in  direct  conflict  with  the  other, 
when  the  claimants  respectively  are  in  conflict  with  each 
other  as  to  the  cause  of  the  accident,  when  no  attempt  is 
made  to  prove  by  the  tug  that  her  movement,  or  her  control 
of  the  ship,  was  impeded  or  hindered  by  any  fortuitous  or  un- 
avoidable occurrence  or  obstacle,  the  Court  cannot  enter  upon 


383  EASTERN  DISTRICT  OF   NEW  YORK, 

The  Helen  R.  Cooper—The  R.  L.  Mabej. 

the  examination  of  the  testimony  of  the  managers  of  the  ship, 
without  great  distrast  of  their  credibility.  If,  nevertheless, 
the  claimants  have  clearly  established  that  the  accident  was 
.  inevitable,  they  are  not  to  be  condemned  because  the  answers 
are  contradictory. 

In  my  judgment,  they  have  failed  to  establish  their  excuse. 
Even  if  I  could  believe  that  some  ferry-boat  crossed  the  track 
of  the  tug — in  regard  to  which  the  testimony  is  quite  unsatis- 
factory, and  the  two  witnesses  who  testify  on  the  subject, 
themselves  under  heavy  responsibility  in  this  matter,  do  not 
agree  in  regard  to  its  course — ^the  defence  would  be  by  no 
means  disembarrassed.  The  passing  of  ferry- boats  to  and  fro 
across  the  East  river  is  not  an  unusual  or  an  unexpected 
occurrence.  There  is  probably  not  one  minute  between  sun- 
rise and  sun-set  when  there  are  not  a  considerable  number  in 
the  very  act  of  crossing  in  different  directions,  and  those  who 
navigate  the  river  must  be  taken  to  know  it,  and  must  be  pre- 
pared for  it ;  and  they  are  not  at  liberty  to  put  themselves  in 
such  situation  that,  by  due  care  and  caution,  they  cannot  avoid 
injury  to  themselves  or  others  from  that  cause,  provided  the 
ferry-boat  is  in  no  fault.  Here,  the  proof  does  not  show  fault 
in  the  ferry-boat,  if  it  be  not,  indeed,  doubtful  whether  a  ferry- 
boat had  any  connection  with  the  accident. 

The  steam-tug,  when  6he  undertook  to  tow  the  Cooper  to 
sea  from  her  berth  near  the  Navy  Yard,  did  so  in  view  of  all 
the  ordinary  risks  of  navigation  through  the  river,  and  was 
bound  to  be  suitably  prepared  to  encounter  them,  in  her  effort 
to  control  the  ship  for  that  purpose ;  and  she  ftirther  did  so  in 
view  of  the  presence  of  so  large  a  collection  of  floating  ice  on 
that  side  of  the  river,  in  that  state  of  the  tide,  that  it  was  with 
difficulty  she  herself  crossed  alone  to  make  the  effort.  To 
this  the  witnesses  for  the  claimants  testify.  The  Cooper,  in 
placing  herself  in  charge  of  the  steam-tug,  to  be  towed  in  the 
manner  she  was,  did  so  knowingly,  intentionally,  and  in  view 
of  the  same  risks  and  hazards,  then  present  or  likely  to  arise, 
which,  as  above  stated,  were  in  view  of  the  tug  which  took 
such  charge.  It  is  not  shown  that  they  met  with  any  impedi- 
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ment  to  the  safe  conduct  of  the  ship  of  which  they  were  not 
fully  apprised,  or  which  they  had  not  reason  to  expect  when 
they  started.  If,  then,  the  state  of  the  river  was  such,  that  it 
was  not  safe  to  undertake  the  towing  out  when  the  ebb  tide 
was  running  strong  and  had  accumulated  ice  in  great  quanti- 
ties in  that  part  of  the  river,  they  ought  to  have  known  it, 
and  it  was  want  of  skill  and  mismanagement  to  make  the 
attempt.  If,  on  the  other  hand,  it  is  just  to  infer,  from  the 
testimony  of  other  pilots,  who  took  vessels  to  sea  that  day 
from  other  piers,  lower  down  the  river,  and  from  the  New 
York  side,  which  is  sworn  to  have  been  clear  of  ice,  that  it 
was  safe  and  prudent  to  make  the  effort  then,  since  they  ex- 
perienced no  unusual  or  extraordinary  other  impediment,why 
was  it  not  safely  accomplished  i  If,  though,  under  ordinary 
circumstances,  more  than  one  tug  was  wholly  unnecessary, 
one  tug  could  not,  on  that  day  and  in  that  mass  of  ice,  control 
the  ship,  so  that  she  could  go  to  sea  in  safety,  she  should  have 
employed  two  tugs.  If,  on  the  other  hand,  the  one  was  suffi- 
cient to  manage  the  ship,  the  circumstance  that  they  met  a 
crossing  ferry-boat,  when  they  must  or  ought  to  have  expected 
to  meet  several,  does  not  excuse  them.  Indeed,  such  an 
occurrence,  if,  indeed,  the  presence  of  a  ferry-boat  deprived 
the  tug  of  her  control  of  the  ship,  tends  more  strongly  than 
the  mere  opinions  of  any  witnesses,  to  show  that  the  ship 
ought  not  to  have  attempted  to  move  from  her  berth 
through  the  floating  ice,  without  being  under  more  effective 
control.  And,  again,  if  it  be  true  that  the  ice  so  hindered 
the  management  of  the  ship  that  she  could  not  be  turned  and 
headed  in  her  proper  course  down  the  river  sooner  than  she 
was,  she  should  have  been  taken  farther  up,  and  into  the  broader 
part  of  the  river,  and  turned,  before  running  down  upon  the 
wharves  on  the  New  York  side. 

But,  I  am  not  at  all  satisfied  that  the  ship  might  not  have 
been  turned  sooner  if  she  had  been  properly  managed.  The 
proof  shows,  that  the  great  struggle  was  not  to  keep  her  up 
against  the  tide  until  she  was  turned  so  as  to  come  down  in 
the  middle  of  the  stream,  but  to  get  her  over  to  the  clear 
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water  on  the  ISew  York  side  as  soon  as  possible ;  and  the 
result  was,  that  both  vessels  were  carried  down  by  the  tide, 
and,  when  they  reached  the  clear  water,  the  Cooper  was 
headed  on  and  ran  into  the  Chapman.  It  is  true,  that  the 
master  and  the  pilot  of  the  Cooper  say  that  her  helm  was  kept 
hard  a-starboard ;  and  it  is  insisted  that  the  Court  is  bound  by 
the  testimony  of  unimpeached  witnesses.  That  is  subject  to 
some  qualification.  Where  witnesses  otherwise  unimpeached 
are  testifying  under  circumstances  calculated  to  create  a  strong 
bias,  and  they  state  what  is  in  its  nature  incredible,  their  tes- 
timony is  not  necessarily  to  be  believed.  Now,  it  is  shown 
that  the  river  on  the  New  York  side  was  clear  of  ice.  Is  it, 
then,  credible,  that  the  Cooper,  emerging  from  the  ice  with 
"  her  head  turned  down  the  river,  angling  towards  the  New 
York  shore,"  would  or  could,  "with  the  impetus  the  said  ship 
had  on,"  have  shot  ahead  towards  the  piers,"  and  actually 
have  passed  several  hundred  feet,  or  nearly  half  the  widtli  of 
the  river,  and  struck  the  Chapman,  if  her  helm  had  been 
during  all  that  time  hard  a-starboard  ? 

I  do  not  question  the  intelligence  or  good  judgment  of 
the  numerous  pilots  who  testify  that  it  was  safe  to  take  ships 
to  sea  on  that  day,  and  that  it  was  prudent  and  proper  to  take 
the  Cooper  out  of  the  dock  in  the  manner  it  was  done,  or  that 
one  tug  like  the  Mabey  is  sufficient  for  the  purpose.  But  I 
cannot  overlook  the  fact,  that,  so  far  as  the  presence  of  ice 
created  embarrassment,  it  was  greater  up  the  river  where  the 
Cooper  lay.  The  places  from  which  they  took  vessels  were 
on  the  New  York  side,  and  lower  down,  or  on  the  North 
river,  of  the  state  of  which  in  respect  to  ice  we  are  not 
informed ;  and  they  testified  from  their  experience  on  that 
day.  Nor  can  I  fail  to  see,  also,  that  the  more  conclusively  it 
is  shown  that  the  state  of  the  river  was  suitable  and  the  power 
of  the  Mabey  competent  to  the  undertaking,  the  greater  is  the 
assurance  that  it  was  by  bad  management,  on  the  part  of  one 
or  both  of  the  vessels,  in  not  turning  the  head  of  the  ship 
down  the  stream  sooner,  or  in  not  sufficiently  guarding  against 
the  ordinary  incidents  of  the  passage,  or  in  not  keeping  the 
helm  of  the  ship  a-starboard,  that  the  accident  was  caused. 
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It  is  saying  little  to  add,  that  the  claimants  have  failed  to 
remove  the  burthen  which  rested  upon  them  to  show  that  this 
accident  happened  by  inevitable  accident,  or  without  fault  or 
negligence  on  their  part. 

The  decree  must,  therefore,  be  affirmed,  with  costs. 

Robert  D.  Benedict^  for  the  libellants. 

Edwin  W.  Stoughton  and  CJiarles  Donahue^  for  the 
claimants. 


The  Catuoa. 

The  14th  Role  of  the  Act  of  April  29th,  1864,  (13  U,  8,  Stat,  at  Large,  60,)  which 
requires,  that,  if  two  ships  under  steam  are  crossing,  so  as  to  inyolve  risk  of 
collision,  the  ship  which  has  the  other  on  her  own  starboard  side  shall  keep 
out  of  the  way  of  the  other,  and  the  18th  Rule  of  the  same  Act,  which  requires 
that,  where  one  of  the  two  ships  is,  by  the  14th  Rule,  to  keep  out  of  the  way, 
the  other  sliaU  keep  her  course,  applied. 

A  ferry-boat  was  disabled  by  a  collision  with  another  yessel,  through  the  fault  of 
the  latter.  To  guard  against  interruption  of  the  public  use  of  the  ferry  from 
such  or  like  causes,  the  owners  of  the  ferry  kept  always  ready  for  service  a 
spare  boat,  which  was  idle  except  when  some  other  boat  was  disabled,  and 
which  immediately  took  the  place  of  the  disabled  boat  There  was,  by  reason 
of  the  special  character  of  the  business  of  ferriage  and  of  the  boats  used  therein, 
no  general  demand  in  the  market  for  such  boats,  but  witnesses  experienced  in 
such  business  stated  the  value  of  the  use  of  a  boat  such  as  the  one  that  was 
injured:  Heldy  (1.)  That  the  owners  were  entitled  to  recoTcr  the  fair  yalne  of 
the  use  of  the  injured  boat  during  the  period  required  for  her  repair,  not- 
withstanding her  place  was  supplied  by  such  spare  boat»  which  might  other- 
wise haye  been  idle ;  (2.)  That  it  was  not  erroneous  to  estimate  the  yalue  of 
such  use  at  the  rate  or  amount  stated  by  witnesses  experienced  in  the  special 
business  of  ferriage  in  the  waters  about  the  dty  of  New  York,  where  the  dis- 
abled boat  was  employed. 

(Before  Woodhufp,  J.,  Eastern  District  of  New  York,  June  18tb,  1870.) 
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Woodruff,  J.  The  ferry-boat  James  Watt,  owned  by  the 
libellants,  left  her  dip  at  Hoboken,  bound  for  her  slip  at  the 
foot  of  Barclay  street,  on  the  opposite  side  of  the  river.  Her 
conrse  was  obliquely  downward  across  the  river.  At  about 
the  time,  or  very  soon  after,  she  left  her  slip  at  Hoboken,  the 
steamer  Cayuga  left  the  slip  at  the  foot  of  Desbrosses  street, 
on  the  New  York  side  of  the  river,  rounded  to,  opposite 
Hubert  street,  and  then  took  a  course  down  the  river.  The 
two  vessels  collided  opposite  or  above  Chambers  street. 

There  is  some  conflict  of  testimony  in  regard  to  the  precise 
heading  of  the  Cayuga,  as  she  proceeded  down  the  river.  I 
think  the  preponderance  of  the  testimony  is,  that  she  was  headed 
in  the  direction  of  the  docks  of  the  Central  Railroad  Company, 
on  the  west  side  of  the  river,  below  Jersey  City — a  direction 
across  the  river,  though  less  oblique  thereto  than  the  course  of 
the  James  Watt,  crossing  from  the  west  side.  I  do  not,  how- 
ever, deem  this  conflict  of  testimony  very  important,  because, 
whether  the  Cayuga's  course  was  a  little  more  or  a  little  lesa 
inclined  to  the  westward,  it  was  perfectly  certain  that  the 
courses  of  the  two  vessels  were  inclined  to  each  other,  and 
must  and  did  cross  each  other.  Each  vessel  was  seen  from  the 
other  at  about  the  same  time ;  and  the  fact  that  their  respective 
courses  crossed  each  other,  was  necessarily  obvious  to  any  in- 
telligent observer.  The  Cayuga  had  the  James  Watt  on  her 
starboard  side,  and  the  14:th  of  the  Sules  of  navigation,  {Act 
of  April  29«A,  1864, 13  J7.  8.  Stat,  at  Large^  60,)  is  explicit, 
that,  "  if  two  ships  under  steam  are  crossing,  so  as  to  involve 
risk  of  collision,  the  ship  which  has  the  other  on  her  own  star- 
board side  shall  keep  out  of  the  way  of  the  other ; "  and  the 
18th  Sule  requires,  that,  when  one  of  two  ships  is,  by  the 
above  Rule,  to  keep  out  of  the  way,  the  other  ^^  shall  keep  her 
course.'*  If  the  situation  and  coxu^es  of  the  two  vessels  were 
such  as  bring  them  within  these  two  Eules,  then  it  was  the 
clear  duty  of  the  Cayuga  to  keep  out  of  the  way  of  the  James 
Watt,  and  permit  her  to  keep  her  course,  which,  on  the  other 
hand,  it  was  the  duty  of  the  latter  to  do. 
,  (1.)  They  were  crossing.    Neither  could  proceed  to  her 
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deBtination  down  the  river  withont  crofising.  Both  knew  that 
their  conrses  were  croBsing.  The  Cajnga  knew  that  the  James 
Watt  was  a  ferry-boat  running  on  the  Hoboken  ferry,  obliquely 
across  the  river,  from  Hoboken  to  Barclay  street.  She,  there- 
fore, knew  that  she  could  not  pass  down,  whether  in  the  line 
of  the  current  or  obliquely  to  the  westward^  without  cross- 
ing the  track  of  the  ferry-boat ;  and  the  James  Watt  knew, 
with  like  certainty,  that  she  could  not  go  to  Barclay  street 
without  crossing  the  course  of  the  Cayuga. 

(2.)  Was  there  risk  of  collision  ?  It  was  perfectly  certals 
that,  if  each  kept  its  course,  one  of  three  things  must  happen — 
the  Cayuga  must  cross  the  bow  of  the  James  Watt;  or  the 
James  Watt  must  cross  the  bow  of  the  Cayuga ;  or  that 
must  happen,  which,  in  fact,  did  happen,  namely,  the  boats 
must  collide.  Whichever  of  the  two  boats  was  moving  with 
the  greater  speed,  whether  the  Watt,  when  first  seen  from 
the  Cayuga,  was  a  little  farther  up  stream  than  she  was  or  not, 
it  is,  I  think,  abundantly  established  by  the  testimony  of  the 
witnesses,  that,  from  the  time  the  vessels  had  approached  with- 
in three  hundred  yards  of  each  other,  there  was  obvious  risk 
of  collision,  if  neither  changed  her  course.  Not  such  risk  that 
there  was  instant  peril,  nor  a  danger  which  might  not  have 
been  avoided,  but  just  that  risk  which  the  14th  Bule  contem- 
plates, and  which  brought  that  Bule  to  bear  upon  both  vessels, 
making  it  the  duty  of  the  Cayuga  to  keep  out  of  the  way  of 
the  Watt,  and  not  merely  permitting,  but  requiring,  the  Watt 
to  keep  her  course. 

The  proof  in  the  District  Court  was  deemed  to  warrant 
the  conclusion,  that,  when  nearing  the -point  of  intersection, 
the  Cayuga  stopped,  and  then,  and  after  she  had  misled  the 
Watt  into  the  belief  that  there  was  no  further  danger,  started 
ahead  and  ran  into  the  Watt.  It  is  claimed,  that  the  addi- 
tional proofs  taken  in  this  Court  on  behalf  of  the  Cayuga 
show  that  no  such  stopping  and  then  starting  ahead  took 
place  after  the  Cayuga  left  the  docks  opposite  Hubert  street 
I  do  not  deem  it  necessary  to  settle  that  disputed  point, 
although  the  testimony  that  such  stopping  did  take  place  at  a 
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time  when,  if  it  had  continued  but  for  less  than  a  minute 
longer,  no  collision  could  have  occurred,  is  very  strong  and 
explicit.  But,  taking  the  statement  of  the  Cayuga's  witness, 
it  only  places  the  Cayuga  in  a  category  hardly  less  desirable, 
namely — she  did  absolutely  nothing  to  keep  out  of  the  way — 
she  kept  her  oourse — she  completely  reversed  the  rule,  ex- 
pecting, as  her  witnesses  say,  that  the  Watt,  which  they 
allege  was  moving  at  the  greater  speed  and  was  already  ahead 
of  her,  measuring  by  a  line  at  right  angles  across  the  river, 
would  give  way,  slow,  and  go  under  her  stem.  This  is  pre- 
cisely what  the  Cayuga's  witnesses  say  they  expected,  and 
what  some  of  them  say  the  Watt  ought  to  have  done  ;  and 
yet  some  of  them  testify  that  the  Watt  was  moving  faster 
than  themselves  and  that  her  position  was  in  advance  of  the 
Cayuga,  if  judged  by  a  line  drawn  directly  across  the 
river. 

I  do  not  deem  it  important  to  determine  which  of  these 
boats  was  moving  at  the  greater  speed.  Great  stress  is  laid 
by  the  counsel  for  the  Cayuga  on  the  testimony  that  her 
speed  was  less  than  that  of  the  Watt.  I  think  the  balance  of 
evidence  is  the  other  way.  But  the  Rule  of  navigation  above 
referred  to  is  not  dependent  on  that  question.  It  has  no  such 
qualification  as  that  the  vessel  having  the  other  on  her  own 
starboard  side  shall  keep  out  of  the  way  of  the  other,  pro- 
vided such  other  is  moving  at  a  less  speed  than  herself.  In- 
deed, if  the  Cayuga  saw  the  Watt  approaching  on  a  track 
that  crossed  her  own,  as  above  stated,  as  she  certainly  did,  and 
also  thought,  as  her  witnesses  now  testify,  that  the  speed  of 
the  Watt  was  greater  than  her  own,  the  stronger  and  more 
conclusive  was  the  reason  why  she  should  not  attempt  to  cross 
the  bow  of  the  Watt,  and  the  greater,  also,  was  the  propriety 
and  urgency  of  the  rule  mentioned  and  the  more  obvious  its 
application. 

But  it  is  earnestly  insisted  that  the  Watt,  in  pursuing  her 
way  down,  had  come  into  a  course  parallel  with  that  of  the 
Cayuga,  in  which  position  there  was  no  danger,  and  that,  in 
such  circumstances,  the  Watt,  having,  also,  the  greater  speed,  is 


JUNE,   1870.  389 

The  Cayuga. 


to  be  regarded  as  a  vessel  overtaking  another,  to  which  another 
and  opposite  Eule  (Bale  17th)  applies,  and  that,  under  this 
Rule,  it  was  the  duty  of  the  Watt,  the  overtaking  vessel,  to 
keep  out  of  the  way  of  the  other.  I  am  constrained  to  say, 
after  a  pains-taking  examination  of  the  proofs,  that  the  balance 
of  testimony  is  against  the  facts  upon  which  t^s  theory  rests'; 
and  that  the  Watt  can,  in  no  just  sense,  be  regarded  as  over- 
taking the  Cayuga.  It  is  quite  possible  that,  in  turning  an 
entire  circle,  as  the  Cayuga  did  at  or  near  Hubert  street,  the 
Watt  was  at  one  time  in  view  over  her  starboard  quarter.  So, 
it  is  quite  possible,  that,  afterwards,  as  the  Cayuga  proceeded 
obliquely  down  the  river,  the  Watt  appeared  to  be  relatively 
in  advance.  But  the  evidence  satisfactorily  shows,  that  the 
Watt  at  no  time  had  the  Cayuga  ahead  of  her,  in  view  of  any 
of  the  persons  on  board  the  Watt,  so  as  to  be  herself  either 
following  or  overtaking  the  Cayuga;  and  I  think  it  fully 
proved  that  the  Watt  did  not  change  her  course.  She  did 
undoubtedly  cross  the  bow  of  the  Cayuga ;  and  great  stress  is 
laid  on  that  by  the  counsel  for  the  claimants.  But  this  was 
because  her  course  crossed  that  of  the  Cayuga,  and  it  was  her 
duty  to  keep  her  course,  so  that  she  might  not  mislead  the 
other,  but  leave  her  to  keep  out  of  the  way,  as  the  law 
required. 

The  testimony  is  very  voluminous,  and  the  case  for  both 
parties  has  been  argued  with  great  ability  and  zeal.  The 
counsel  for  the  claimants  has  exhibited  unusual  ingenuity  and 
skill  in  presenting  the  best  possible  excuse  for  the  Cayuga  in 
setting  the  rules  of  navigation  at  defiance,  and  relying  on  an 
expectation  that  the  Watt  would  give  way  and  pass  under  the 
Cayuga's  stem ;  but,  in  my  judgment,  the  situation  and  course 
of  the  two  vessels  was  plainly  within  the  14th  Eale,  and  the 
collision  was  solely  due  to  a  neglect  of  its  observance  by  the 
claimants'  vessel. 

On  the  question  of  damages,  the  only  exception  argued  on 
the  appeal  is,  whether  the  allowance  of  $75  per  day,  for  the 
loss  of  the  use  of  the  ferry-boat  during  the  period  required  for 
repairing  her,  was  properly  allowed.    There  is  no  demand,  in 
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the  general  market,  for  ferry-boats.  They  are  bnilt  for  a 
special  nse,  and  generally  adapted,  in  some  degree,  to  the  par- 
ticular ferry  upon  which  they  are  intended  to  run.  The  libel- 
lants  did  not  hire,  and  possibly  might  have  been  unable  to 
hire,  another  ferry-boat  to  take  her  place  on  the  ferry.  These 
yery  reasons  have  compelled  the  libellants  to  build  and  keep 
another  boat,  which  they  can  use  when  accident  or  other  cause 
disables  one  which  they  have  in  daily  use. 

It  is  quite  obvious,  that  there  is  neither  justice  nor  equity, 
in  allowing  to  a  tort-feasor  the  benefit  of  this  large\  outlay 
made  by  the  libellants  to  enable  them  to  serve  the  public  and 
run  their  ferry  without  interruption ;  and  yet  that  is  the  effect 
of  yielding  to  the  argument  that,  because  such  spare  boat  was 
already  in  the  libellants'  possession,  and  was  used,  therefore 
the  libellants  sustained  no  pecuniary  loss  by  the  delay.  If  it 
be  conceded  that  a  just  allowance  for  the  necessary  cost  of 
another  boat,  hired  at  its  fair  value  to  perform  the  service, 
would  be  necessary  to  the  indemnity  of  the  libellants,  there  is 
no  sound  reason,  I  think,  for  withholding  such  allowance 
when  the  libellants  furnish  the  substituted  boat  themselves. 
True,  the  libellants  have  chosen  to  submit  to  the  loss  of  the 
use  of  their  substituted  boat  during  that  portion  of  the  year 
when  their  other  boats  are  not  disabled ;  but  that  is  not  and 
ought  not  to  be  made  a  premium  to  tort-feasors  whose  wrong- 
ful acts  compel  the  libellants  to  incur  such  loss  in  order  to  the 
satis&ctory  conduct  of  their  business.  In  the  case  of  Ths 
Rhode  lalandy  (2  BlatoKf.  (7.  C.  -S.,  113,)  an  allowance  of  a 
sum  which  would  have  enabled  the  libellant  to  supply  the 
place  of  an  injured  vessel,  was  affirmed  by  Mr.  Justice  Nelson, 
although,  in  fact,  the  place  of  the  injured  vessel  was  not  sup- 
plied at  all.  The  principle  of  indemnity  is  uniformly  recog- 
nized as  just,  and  its  measure  must  be  the  same,  whether  a 
substitute  is  furnished  by  the  libellant  or  procured  from  an- 
other. The  difficulty  in  this  particular  case  arises  from  the 
peculiarity  of  the  business  and  the  want  of  demand  for  such 
boats ;  and,  in  such  case,  I  am  not  satisfied  that  the  view  of 
the  subject  taken  by  the  Judge  of  the  District  Court  is  erro- 
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neons.  My  sense  of  justicje  wholly  approves  it.  To  withhold 
compensation  is,  to  my  mind,  obvious  injusticje.  Where  the 
proof  of  what  such  a  boat  could  have  been  let  for  upon  hire 
or  charter  is  practicable,  as  in  the  cases  relied  upon  by  the 
claimants,  that  is  a  just  measure.  The  whole  subject  has  been 
much  debated,  and  no  rule  which  is  adapted  to  every  suppos- 
able  case  can  be  deemed  established.  It  is  not  true  that  the 
use  of  thiB  boat  has,  in  iAt  or  in  law,  no  value.  The  testi- 
t  mony  of  witnesses  conversant  with  the  subject,  and  of  long 
experience,  proves  the  contrary.  The  case  is  special  and  pecu- 
liar, and  I  liiink  the  allowance  just  and  reasonable. 

The  decree  must  be  affirmed,  with  costs.  (1  Benedict^  171, 
imd  2  Id.j  125.) 

WiUiOfm  J.  A.  Fuller^  for  the  libellants. 
ComeUua  Van  Santvoordy  for  the  claimants. 


The  Kanawha  Coal  Compaky 
The  Kanawha  and  Ohio  Coal  Company,    In  EQunr. 

Where  both  of  the  partiea  to  a  salt  in  equity  affirm  a  deed,  and  aUege,  in  their 
pleadings,  that  a  certain  party  exeoated  it,  who  ought  to  have  executed  it,  but 
did  not,  the  fiust  that  he  did  not  1b  immateriaL 

Defecta  in  the  proceedings  to  incorporate  a  corporation  are  cured  by  the  subse- 
quent recognition  of  the  ezistenoe  of  the  corporation  by  the  Legislature  of  the 
State  under  whose  authority  it  claims  to  haye  been  incorporated. 

In  a  suit  by  a  corporation,  the  defendant  cannot  raise  the  objection  that  the  cor- 
poration had,  before  the  suit  was  commenced,  forfeited  its  rights  by  non  user. 

Notwithstanding  the  erection  of  the  State  of  West  Virginia,  a  corporation  pre- 
Tiously  created  by  the  State  of  Virginia  continued  to  be  a  corporation  of  Vir- 
ginia, so  long  as  it  did  not  become  affirmatiyely  a  corporation  of  West  Virginia, 
by  complying  with  the  provisions  of  the  Act  of  the  Legislature  of  West  Vir- 
ghiia,  passed  October  26ih,  1868,  (Aet$  of  1868,  ehap.  86.) 

Where  the  power  of  sale  under  a  deed  of  trust  of  lands  in  Elanawha  county. 
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Virginia,  executed  October  Ist,  1854,  waa  suspended  by  the  injunction  of  a 
competent  Court,  issued  in  November,  1867,  and  which  continued  in  force 
until  December,  1868 :  Held,  that  the  grantees  in  the  deed  of  trust  were  not 
in  default,  during  that  period,  in  not  paying  the  debt  secured  by  such  deed 
of  trust. 

While  war  was  flagrant  between  the  United  States  and  the  so-called  Confederate 
States,  such  war  haying  broken  out  before  such  injunction  was  dissolved,  and 
the  creditor  to  whom  the  debt  secured  by  the  deed  of  trust  was  due  having 
been  domicUed  and  resident  in  the  United  States  during  such  war,  and  the 
grantors  in  the  deed  of  trust,  who  were  the  real  debtors  to  the  creditor,  having 
been  domiciled  and  resident  in  the  so-called  Confederate  States  during  such 
war,  proceedings  were  taken,  whereby,  during  such  war,  the  lands  covered  by 
such  deed  of  trust  purported  to  be  sold  under  the  power  of  sale  contained 
therein,  and  to  be  purchased  at  such  sale  by  the  creditor :  Iftld,  that  the  sale 
was  void. 

The  right  to  a  sale  could  not  exist  in  favor  of  the  creditor  unless  there  existed 
at  the  same  time  a  corresponding  duty  and  capacity  on  the  part  of  the  debtors 
to  pay  the  debt  to  the  creditor. 

The  late  war  between  the  so-called  Confederate  States  and  the  United  States 
was  a  public  war,  and  a  war  not  only  between  the  respective  governments, 
but  between  all  the  inhabitants  of  the  one  territory  on  the  one  cdde,  and  all 
the  inhabitants  of  the  other  territory  on  the  other  side,  so  that  all  the  people 
of  each  must  be  regarded  as  having  been  enemies  of  all  the  people  of  the 
other,  during  the  continuance  of  the  war. 

The  payment,  in  this  case,  of  the  debt  by  the  debtors  to  the  creditor  during  the 
war,  would  have  been  business  and  commercial  intercourse,  and,  therefore, 
unlawful,  under  the  5th  section  of  the  Act  of  July  ISth,  1861,  (12  U,  8.  8UU. 
at  Large,  257,)  and  the  Proclamation  of  the  President,  of  August  16th,  1861, 
{Id.,  1262 ;)  and,  therefore,  the  remedy  for  the  recovery  of  the  debt,  by  a  sale 
of  the  lands  under  the  trust  deed,  was  suspended  daring  the  war. 

The  trust  deed  in  this  case  having  provided  that,  in  case  of  a  sale  thereunder, 
the  trustees  should  give  at  least  sixty  days'  notice  of  the  time  and  place  of 
sale,  such  notice,  when  given,  was,  86  far  as  it  was  intended  to  notify  the 
debtors,  unlawful  intercourse,  under  said  Act  and  Proclamation,  the  persons 
who  acted  as  trustees  in  publishing  the  notice  having  been  domiciled  at  the 
time  in  the  territory  of  the  enemies  of  the  debtors. 

The  war  suspended  not  only  the  right  of  the  creditor  to  resort  to  proceedings 
to  enforce  the  contract,  but  also  his  right  to  procure  from  a  Judge  in  the 
United  States  the  appointment  of  a  person  as  trustee  under  the  deed  of  trust, 
in  place  of  one  of  the  trustees  named  therein,  who  was  still  living,  and  the 
right  of  the  persons  assuming  to  act  as  trustees  to  lay  the  foundation  for  exer- 
cising the  power  of  sale,  by  giving  the  notice  of  sale. 

The  sale  having  been  unlawful,  the  creditor,  who  purchased  the  lands  on  the 
sale,  and  his  grantees,  acquired  no  title  to  them  as  against  the  debtors  and 
their  grantees  of  the  equity  of  redemption,  and  the  right  of  the  latter  to^ 
redeem  the  lands  from  the  lien  of  the  trust  deed,  by  paying  the  debt,  remains^ 


JUNE,   1870.  395 


The  Kanawha  Coal  Co.  v.  The  Kanawha  and  Ohio  Coal  Co. 

and  they  can  enforce  each  right  by  a  suit  in  equity  in  their  own  names  against 

the  grantees  of  the  creditor. 
Svch  grantees  of  the  creditor,  although  their  title  to  the  land  fails,  possess  all 

the  rights  of  the  creditor  nnder  the  deed  of  trust,  and  in  and  to  the  debt 

secured  thereby. 
The  fact  that  the  lands  lie  in  the  State  of  West  Virginia  does  not  deprive  this 

Court  of  jurisdiction  of  such  suit. 
Neither  the  creditor  nor  the  grantors  in  the  deed  of  trust,  nor  the  trustees 

named  therein,  nor  the  substituted  trustee,  are  necessary  parties  to  such  suit. 
The  plaintifb  haying  taken  title  to  the  lands  by  deeds  recorded  in  Kanawha 

county  in  1856,  and  the  grantors  to  them,  who  werd  the  grantors  in  the  deed 

of  trust  and  the  real  debtors,  haying  instituted  legal  proceedings  in  1867  and 

thereafter,  against  the  creditor  and  others,  in  respect  to  the  title  to  such  lands,. 

to  which  proceedings  the  plaintiffs  were  not  parties,  the  plaintiffs  were  not 

bound  by  such  proceedingsi 
The  defendants  held  to  haye  purchased  the  lands  from  the  creditor  with  notice* 

of  the  claim  of  the  plainti£FiB  thereto,  and  of  their  equity  of  redemption  therein.. 
The  law  stated  in  respect  to  making  compensation  for  improvements  on  land  to 

an  innocent  person  who  has  made  such  improyements  supposing  himself  to  be 

the  absolute  owner  of  it. 
Form  of  the  decree  in  this  case. 

(Before  Blatohfokd,  J.,  Southern  District  of  New  York,  June  24th,  1870.) 

This  was  a  bill  in  equity,  filed  by  the  Kanawha  Coal  Com- 
pany, a  corporation  created  by  the  State  of  Virginia,  against 
the  Kanawha  and  Ohio  Coal  Company,  a  corporation  crea- 
ted by  the  State  of  New  York.  William  H.  Edwards,  alleged 
in  the  bill  to  be  a  citizen  of  the  State  of  Kew  York,  was 
named  as  a  defendant  in  the  bill,  but,  on  the  hearing,  the 
plaintiff  applied  to  the  Court  for  leave  to  strike  him  out  as  a 
defendant  and  to  dismiss  the  bill  in  respect  to  him,  which  ap- 
plication was  granted.  The  substantial  prayer  of  the  bill 
was,  that  the  plaintiffs  might  be  let  in  to  redeem  certain 
tracts  of  land,  now  situated  in  the  State  of  West  Virginia^ 
which  were  alleged  to  be  subject  to  a  deed  of  trust,  in  the 
nature  of  a  mortgage,  in  which  the  defendants  were  the  sole 
beneficiaries  equitably  interested  as  oesPui8  que  trust 

On  the  1st  of  October,  1854,  William  H.  Edwards  and 
his  wife  conveyed  by  deed  to  Samuel  S.  Thompson,  Eobert 
H.  Maury,  Philip  P.  Dandridge  and  Kobert  M.  T.  Hunter,. 
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described  in  the  deed  as  ^^  all  of  Yirginia,"  four  several  tracts 
of  land  in  Kanawha  county,  Yirginia,  with  covenants  of  gen- 
eral warranty  by  the  grantors.  This  deed  was  recorded  in  the 
Kanawha  connty  Court  clerk's  office  on  the  12th  of  Feb- 
roary,  1855.  On  the  1st  of  October,  1854,  Thompson,  Manry 
and  Hunter  (without  Dandridge)  conveyed  the  same  tracts  of 
land  by  deed  to  James  F.  Hansford  and  Isaac  "N,  Smith,  trus- 
tees, ^'  in  trust  to  secure  to  the  said  William  H.  Edwards  the 
payment  of  the  following  described  bonds,  executed  to  the 
said  Edwards  by  the  said  Thompson,  Maury,  Dandridge  and 
Hunter,  and  all  bearing  even  date  with  this  deed,  to  wit : 
one  for  the  sum  of  five  thousand  dollars,  payable  on  the  first 
day  of  January,  1855 ;  one  for  four  thousand  dollars,  pay- 
able on  the  1st  October,  1855 ;  one  for  thirty-five  hundred 
dollars,  payable  on  the  1st  day  of  October,  1856 ;  another  for 
thirty-five  hundred  dollars,  payable  on  the  1st  day  of  October, 
1857 ;  one  for  six  thousand  dollars,  payable  on  the  1st  day  of 
October,  1858  ;  and  the  last  for  twelve  thousand  dollars,  pay- 
able on  the  first  day  of  October,  1859,  all  payable  at  the 
Bank  of  Virginia,  in  the  city  of  Eichmond,  and  each  bearing 
interest  from  the  1st  day  of  October,  1854,  the  day  of  their 
date,  said  interest  being  payable  annually ;  and,  in  case  any 
sale  of  the  lands  herein  conveyed  shall  be  made  by  the  said 
trustees,  James  F.  Hansford  and  Isaac  N.  Smith,  they  shall 
give  at  least  sixty  days'  notice  of  the  time  and  place  of  such 
sale."  This  deed  was  recorded  in  the  Kanawha  county  Court 
clerk's  office  on  the  14th  of  February,  1865. 

Under  an  Act  passed  by  the  General  Assembly  of  the 
State  of  Virginia,  March  3d,  1854,  {Acts  ofAssenMyy  1853-4, 
chap.  46,)  entitled  "  An  Act  to  provide  for  the  organization 
of  companies  for  mining  and  manu&cturing  purposes,"  the 
plaintiffs  became,  on  the  14th  of  December,  1855,  a  body  poli- 
tic and  corporate  by  the  name  of  ^'  The  Kanawha  Coal  Com- 
pany." By  the  Act,  the  duration  of  the  corporation  was  to 
be  for  twenty  years  from  the  14th  of  December,  1855,  and  it 
could  not  hold  at  any  one  time  a  greater  quantity  of  land  than 
three  thousand  acres.    It  was  incorporated  as  a  company  for 


JUNE,   1870.  396 


The  Kanawha  Coal  Co  v.  The  Kanawha  and  Ohio  Coal  Co. 

the  purpose  of  mining  for  coal,  iron  and  salt,  mannfactoring 
iron  and  making  salt,  and  selling  and  transporting  to  market 
snch  coal,  salt,  iron  ore  and  mannfactnred  iron,  and  its  manu- 
factnring  and  mining  operations  were  to  be  carried  on  in 
Kanawha  connty,  Virginia.  On  the  17th  of  March,  1856, 
an  Act  was  passed  bj  the  General  Assembly  of  Virginia, 
{Acta  of  AssenMt/y  1855-6,  chap.  383,)  authorizing  the  cor- 
poration to  acquire  and  hold  any  quantity  of  land  not  ex- 
ceeding fifteen  thousand  acres,  in  the  county  of  Kanawha. 
On  the  1st  of  March,  1858,  an  Act  was  passed  by  the  General 
Assembly  of  Virginia,  {Acts  of  Assemily^  1857-8,  chap.  387,) 
extending  and  continuing  the  corporate  rights  and  privileges 
of  the  corporation  for  the  term  of  fifty  years,  and  enacting 
that  a  suspension  of  operations  by  the  coloration  at  any  time 
should  not  operate  as  a  forfeiture  of  its  corporate  rights  and 
piiyileges,  unless  such  suspension  should  continue  for  more 
than  ten  years  at  a  time. 

On  the  1st  of  January,  1856,  by  a  deed  of  that  date,  con- 
taining a  covenant  of  general  warranty,  Thompson  and  his 
wife,  Maury  and  his  wife,  Hunter  and  his  wife  and  Dandridge, 
conveyed  to  the  plaintiffs  three  of  the  four  tracts  of  land  con- 
veyed to  Thompson,  Maury,  Dandridge  and  Hunter  by  Ed- 
wards and  his  wife.  That  deed  was  recorded  in  the  Kanawha 
county  clerk's  office  on  the  8th  of  March,  1856.  On  the  1st 
of  January,  1856,  by  a  deed  of  that  date,  containing  a  cove- 
nant  of  general  warranty,  Thompson  and  his  wife,  Manry  and 
his  wife,  Hunter  and  his  wife  and  Dandridge,  and  other  per- 
sons, conveyed  to  Kichard  H.  Coleman,  Charles  Morris  and 
Lewis  M.  Coleman,  the  remaining  one  of  the  said  four  tracts 
of  land,  with  other  real  estate,  in  trust  for  certain  objects  and 
purposes  in  said  deed  mentioned,  and  with  power  to  the  trus- 
tees to  convey  any  or  all  of  the  tracts  of  land  to  whomsoever 
they  should  be  required  and  directed  in  writing  to  convey  the 
same  by  a  majority  in  interest  of  the  parties  interested  in  the 
lands.  That  deed  was  recorded  in  the  Kanawha  county 
Court  clerk's  office  on  the  8th  of  March,  1856.  On  the  5th 
of  July,  1856,  by  a  deed  of  that  date,  containing  a  covenant  of 
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special  warranty,  Richard  H.  Coleman,  Charles  Morris  and 
Lewis  W.  Coleman  conveyed  to  the  plaintiffs  the  tracts  of 
land  conveyed  to  such  grantors  by  the  said  deed  of  January 
1st,  1856.  The  deed  of  Jnly  5th,  1856,  stated  on  its  &^ 
that  it  was  made  in  pursuance  of  the  instruction  and  request 
of  more  than  a  majority  in  interest  of  the  parties  then  inter- 
ested in  said  property,  and  was  recorded  in  the  Kanawha 
county  Court  clerk's  office  on  the  4th  of  September,  1856. 
The  tract  of  land  referred  to  as  the  remaining  one  of  the  four 
tracts  contained  between  nine  and  ten  thousand  acres  of  land, 
while  the  other  three  tracts  contained  together  less  than  three 
thousand  acres.  Hence  the  arrangement  was  made  whereby 
the  fourth  tract  and  the  other  land  conveyed  to  Coleman, 
Morris  and  Coleman  were  placed  in  trust  until  after  the  Act 
allowing  the  corporation  to  hold  land  to  the  amount  of  fifteen 
thousand  acres  was  passed.  The  land  thus  conveyed  to  the 
plaintiffs  did  not  exceed  fifteen  thousand  acres. 

The  plaintiffs  began  to  carry  on  the  business  of  mining  and 
manufacturing  on  the  four  tracts  of  land,  but  they  had  not 
worked  any  mine  thereon  since  1858,  although  they  had  pos- 
session thereof  up  to  1861. 

The  payments  which,  under  the  deed  of  trust  from  Thomp- 
son and  others  to  Hansford  and  Smith,  became  due  to  Ed- 
wards prior  to  the  1st  of  October,  1857,  were  regularly  paid. 
Before  that  date  the  plaintiffs,  believing  that  they  had  discov- 
ered a  defect  in  the  title  to  a  portion  of  the  lands  so  conveyed 
by  Edwards,  gave  notice  to  Thompson,  Maury,  Dandridge 
and  Hunter  of  the  existence  of  such  defect.  They  thereupon 
refused  to  make  any  further  pajrments  to  Edwards  until  the 
title  to  all  the  land  which  Edwards  had  conveyed  to  them 
should  be  made  good.  Hansford  and  Smith,  the  trustees^ 
thereupon,  by  the  direction  of  Edwards,  gave  public  notice  by 
advertisement,  on  the  20th  of  October,  1857,  that  they  would, 
on  the  31st  of  December,  1857,  sell  at  public  auction  so  much 
of  the  land  conveyed  to  them  in  trust  as  should  be  necessary 
by  reason  of  the  default  in  making  the  payment  of  $3,600 
due  on  the  Ist  of  October,  1857,  by  the  terms  of  the  trust 
deed. 
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On  the  10th  of  November,  1857,  Thompson,  Dandridge, 
Hunter  and  Maurj,  as  plaintiffs,  filed  a  bill  in  equity  in  the 
Oircuit  Conrt  for  Kanawha  county,  Virginia,  against  Edwards 
and  his  wife,  and  the  two  trustees,  and  eleven  other  persons, 
as  defendants.  The  bill  set  forth  the  deed  from  Edwards  and 
wife  to  Thompson  and  others,  and  the  deed  of  trust  by  the 
latter,  and  averred  that  Edwards,  in  conveying  by  his  deed 
the  tract  of  land  before  referred  to  as  containing  between  nine 
and  t«n  thousand  acres  of  land,  conveyed  it  as  containing, 
"exclusive  of  the  claims  of  other  parties,"  9,119  acres,  and 
represented  that  such  claims  were  claims  to  only  122  acres,  and 
that  he  had  a  good  title  to  the  9,119  acres ;  that,  since  making 
their  payment  of  the  instalment  of  money  that  fell  due  Octo- 
ber 1st,  1856,  they,  Thompson  and  others,  had  ascertained 
that  Edwards  had  not  a  good  title  to  the  9,119  acres ;  that 
more  than  one-third  of  the  same  was  then  claimed  and  actually 
held  by  persons  other  than  Edwards ;  that  the  eleven  defend- 
ants referred  to  were  either  living  on  and  claimed  to  own,  or 
else  claimed,  portions  of  the  9,119  acres,  amounting  in  the  ag- 
gregate to  more  than  one-third  of  the  same,  and  had  been  in 
actual  possession  of  and  exercised  for  a  number  of  years  con- 
stant and  habitual  acts  of  ownership  on  and  over  a  large  part 
of  the  same ;  that  the  9,119  acres  abounded  in  coal,  and  they 
were  induced  to  purchase  it  for  its  mineral  qualities ;  that  the 
tract  would  be  valuable  to  them  if  the  title  to  the  entire  tract 
could  be  perfected ;  that,  if  the  eleven  defendants  had  a  bona 
fide  title  to  the  land  claimed  by  them,  the  value  of  the  tract 
would  be  materially  diminished,  becauBe  the  portion  so  claimed 
was  the  best  ^rtion  of  the  tract,  and  was  on  the  necessary 
route  from  theMback  portion  of  the  tract  to  the  Kanawha  river ; 
that  the  possession  and  occupancy  of  the  portion  so  claimed 
would  so  divide  the  tract  as  almost  to  render  the  remaining 
part  of  the  9,119  acres  of  no  value  to  them,  Thompson  and 
others ;  that  they  would  not  have  purchased  the  said  tracts  of 
land  if  they  had  known  that  the  tide  to  so  large  a  portion  of 
it  was  defective ;  that  they  had  found  out  the  difficulties  only 
within  twelve  months  ;  and  that  they  were  willing  to  make 
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further  payments  to  Edwards,  provided  he  shotdd  make  good 
to  them  the  title  to  the  entire  9,119  acres.  The  bill  prajed 
that  the  two  trustees  might  be  enjoined  from  any  fnrther  pro* 
oeedings  in  exposing  and  offering  for  sale  the  land  aforesaid, 
or  any  part  thereof,  msder  and  by  virtue  of  the  trust  deed,  un- 
til the  defective  title  aforesaid  should  be  made  dear  and  per- 
fect, and  that  Edwards  might  be  enjoined  from  proceeding  at 
law  to  collect  the  unpaid  bond  due  October  1st,  1867.  This 
bill  was  verified  by  Thompson,  and,  on  its  being  tiled,  the  Cir- 
cuit Court  of  Kanawha  county,  on  the  10th  of  November, 
1857,  awarded  an  injunction  restraining  the  two  trustees  from 
exposing  and  offering  for  sale  the  tracts  of  land  mentioned  and 
described  in  the  bill,  or  any  part  thereof,  under  and  by  virtue 
of  the  deed  of  trust,  until  the  further  order  of  the  Court.  Ed- 
wards, on  the  2d  of  December,  1857,  filed  his  answer  to  the 
bill,  praying  that  the  injunction  might  be  dissolved,  and  gave 
notice  that  at  a  future  day  he  would  move  the  Court  to  dissolve 
the  injunction.  The  trustees  put  in  no  answer  to  the  bill,  but 
seven  of  the  other  eleven  defendants  answered  it. 

On  the  20th  of  October,  1858,  a  supplemental  bill  was  filed 
by  Thompson  and  others,  in  the  same  Court,  against  Edwards, 
reciting  the  filing  of  the  original  bill  and  the  granting  of  the 
injunction,  and  setting  out  that  one  Oreen  had  brought  a  suit 
against  them  and  Edwards  and  others,  founded  on  a  claim  to 
the  equitable  ownership  by  Green  of  an  undivided  part  of  the 
land  sold  by  Edwards  to  them,  and  praying  for  a-perpetuation 
of  the  said  injunction. 

On  the  31st  of  January,  1859,  Edwards  made  a  motion  to 
the  said  Circuit  Court  to  dissolve  the  said  iniunction,  which 
was  argued  by  counsel  and  considered  by  the\)ourt  and  was 
overruled. 

On  the  14th  of  February,  1859,  Thompson  and  others  filed 
a  second  supplemental  bill,  in  the  same  Court,  against  Edwards, 
and  obtained  thereon  an  injunction  from  said  Court,  restrain- 
ing Edwards,  and  all  persons  acting  under  his  authority,  from 
prosecuting  any  farther,  proceedings  which  he  had  instituted 
in  New  York  by  way  of  attachment,  to  collect  the  instalments 
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eecnred  by  the  trust  deed,  which  fell  due  in  October,  1857,  and 
October,  1858.  On  the  2d  of  December,  1869,  another  injunc- 
tion was  granted  by  the.  said  Conrt,  on  a  third  Bupplemental 
bill,  then  filed  by  Thompson  and  others,  restraining  Edwards, 
and  all  persons  acting  under  his  authority,  from  prosecuting 
any  further,  proceedings  which  he  had  instituted  in  New  York 
by  way  of  attachment,  to  collect  the  instalment  secured  by  the 
trust  deed,  which  fell  due  in  October,  1859. 

On  the  14th  of  December,  1863,  the  Circuit  Court  of  Kan- 
awha county  made  an  order  in  the  suit,  reciting  that,  by  vir- 
tue of  three  several  deeds,  executed  to  Edwards,  and  dated 
severally  March  28th,  30th,  and  31st,  1863,  it  appeared  to  the 
Court,  that  Edwards  had  procured  in  fee  the  outstanding  ad- 
verse claims  alleged  and  set  out  in  the  bill  in  the  suit,  except 
certain  timber  privileges,  reserved  by  such  deed  of  March  28th, 
1863,  and  dissolving  the  injunctions  theretofore  awarded  in 
the  cause,  and  ordering  that,  as  such  timber  privileges  were  so 
reserved,  and  were  not  reserved  by  the  deed  from  Edwards  to 
Thompson  and  others,  the  trustee  or  trustees  who  might  sell 
said  land  for  the  unpaid  portion  of  the  purchase  money,  should 
retain  the  sum  of  $1,000  and  pay  the  same  into  Court,  subject 
to  the  order  of  the  Court,  .to  meet  the  value  of  the  said  tim- 
ber privileges,  and  appointing  a  special  Commissioner  to 
state  and  report  the  reasonable  value  of  the  said  timber  privi- 
l^es.  By  the  three  deeds  of  March,  1863,  it  appeared  that 
Edwards  had  instituted  ejectment  suits  against  the  grantors 
therein  severally,  to  recover  lands  claimed  and  held  by  them 
severally.  The  deeds  alleged  the  lands  to  be  part  of  the  9,100 
acres  conveyed  by  Edwards  and  wife  to  Thompson  and 
others. 

On  the  26th  of  November,  1861,  the  people  inhabiting  that 
portion  of  Virginia  known  as  West  Virginia,  (embracing  the 
county  of  Kanawha,)  assembled  in  convention  at  Wheeling 
and  framed  for  themselves  a  Constitution,  with  a  view  of  be- 
coming a  separate  and  independent  State.  At  a  general  elec- 
tion, held  on  the  3d  of  May,  1862,  in  the  counties  composing 
such  territory,  the  said  Constitution  was  approved  and  adopted 
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by  the  qualified  voters  of  the  proposed  State.  The  General 
Assembly  of  Virginia,  being  the  Legislature  thereof,  passed  an 
Act,  on  the  18th  of  May,  1862,  {Acts  ofAssembh/,  extra  session^ 
May^  1862,  chap,  1,)  giving  the  consent  of  the  Legislature  of 
Virginia  to  the  formation  and  erection  of  the  State  of  West 
Virginia,  within  the  jurisdiction  of  the  State  of  Virginia,  to 
inclnde  certain  specified  counties,  (embracing  Kanawha  coun- 
ty,) according  to  the  boundaries  and  under  the  provisions  set 
forth  in  the  Constitution  for  the  said  State  of  West  Virginia, 
and  the  schedule  thereto  annexed,  proposed  by  said  Conven- 
tion. By  virtue  of  the  provisions  of  an  Act  of  Congress,  ap- 
proved December  31st,  1862,  (12  U.  S.  Stat,  at  Large,  688,) 
and  of  a  Proclamation  issued  by  the  President  of  the  United 
States,  on  the  20th  of  April,  1868,  (18  Id,,  781,)  the  State  of 
West  Virginia  became  one  of  the  United  States  from  and 
after  the  19th  of  June,  1868.  The  first  session  of  the  Legisla- 
ture of  that  State  commenced  on  the  20th  of  June,  1863. 

By  the  Constitution  of  the  State  of  West  Virginia,  {ArtAcU 
11,  section  8,)  it  is  provided  as  follows :  ^'  Such  parts  of  the 
common  law  and  of  the  laws  of  the  State  of  Virginia  as  are 
in  force  within  the  boundaries  of  the  State  of  West  Virginia, 
when  this  Constitution  goes  into  operation,  and  are  not  repug- 
nant thereto,  shall  be  and  continue  the  law  of  this  State  until 
altered  or  repealed  by  the  Legislature.  *  *  *  All  civil 
and  criminal  suits  and  proceedings  pending  in  the  county  or 
Circuit  Courts  of  the  State  of  Virginia,  held  within  the  said 
boundaries,  shall  be  docketed  and  thereafter  proceeded  in  be- 
fore the  Circuit  Court  of  the  proper  county." 

On  the  80th  of  January,  1868,  an  Act  was  passed  by  the 
General  Assembly  of  the  State  of  Virginia,  entitled  "An  Act 
staying  the  collection  of  certain  debts,"  {Acts  of  AssemhVy,  extra 
session^  December ,  1862,  chajp,  49.)  This  statute  was  in  force 
from  the  Ist  of  February,  1868,  and  expired,  by  its  own  lim- 
itation, on  the  1st  of  January,  1864.  So  far  as  it  applied  to 
deeds  of  trust,  it  provided,  that,  while  the  Act  should  remain 
in  force,  there  should  be  no  sale  under  any  deed  of  trust  there- 
tofore recorded,  without  the  consent  of  all  the  parties  thereto ; 
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that,  in  all  debts  or  liabilities  accruing  before  July  26th9 1861, 
the  debtor  was  required,  on  the  demand  of  the  creditor,  to  pay 
the  interest  due  thereon  within  six  months  after  demand 
thereof,  and,  upon  failure  therein,  might  be  proceeded  against, 
as  if  the  Act  had  never  been  passed ;  that,  in  all  cases  where  a 
lien  had  been  acquired  by  any  deed  of  trust,  the  creditor 
might  proceed  against  the  debtor  and  enforce  the  collection  of 
his  debt,  interest  and  costs,  in  the  same  manner  as  if  the  Act 
had  never  been  passed,  provided  it  should  be  showu,  in  a 
manner  prescribed,  that  the  debtor  intended  to  remove  or  had 
removed  his  eflfects  out  of  the  county  where  the  deed  of  trust 
was  recorded,  or  that  he  was  fraudulently  removing  or  dis- 
posing of  the  same,  so  that  they  would  not  be  forthcoming 
and  liable  to  the  payment  of  the  deed  of  trust,  at  the  expira- 
tion of  the  Act ;  that  the  Act  should  not  apply  to  deeds  of 
trust  executed  after  July  26th,  1861,  but  sales  under  the 
same  might  be  enforced  and  proceeded  in  as  if  the  Act  had 
not  been  passed  ;  and  that  the  benefits  of  the  Act  should  not 
extend  to  any  person  who  should,  after  the  passage  thereof, 
be  engaged  in  levying  war  against  the  Government  of  the 
United  States,  or  against  the  reorganized  Government  of  Yir- 
ginia,  adhering  to  and  giving  aid  and  comfort  to  their  enemies. 
On  the  27th  of  Jnly,  1868,  an  Act  was  passed  by  the  Legis- 
lature of  West  Virginia,  {Acts  of  1863,  chap.  22,)  entitled, 
"  An  Act  to  amend  the  Act  staying  the  collection  of  certain 
debts."  The  provisions  of  this  Act,  so  far  as  they  applied  to 
trust  deeds,  were  as  follows :  ^^1.  If  it  shall  appear  to  the 
Judge  of  any  circuit,  by  satisfactory  proof,  either  in  term  time 
or  vacation,  that  any  person  who  has  executed  a  deed  of  trust 
on  estate,  real  or  personal,  *  *  *  *  jg  engaged 
in  levying  war  against  the  United  States,  or  in  giving  aid  and 
support  to  the  rebeUion,  it  shall  be  lawful  for  the  said  Judge, 
at  the  request  of  any  party  interested,  to  issue  an  order  under 
his  hand,  directed  to  the  trustee,  *  *  requiring  him 
to  advertise  and  sell  the  said  estate  pursuant  to  the  deed  of 
trust.  *  *  *  3.  Where  a  lien  exifitB  by  virtue 
of       *        *        *        a  deed  of  trust  executed  before  the 

Vol.  Vn.— 36 


402  SOUTHERN  DISTRICT  OP  NEW  YORK. 

The  Ktnawha  Coal  Co.  v.  The  Kanawha  and  Ohio  Coal  Co. 

twentj-fiixth  day  of  Julj^  eighteen  hundred  and  sixty-one,  on 
property,  either  real  or  personal,  «  *  «  upon 
satisfactory  proof  thereof,  before  a  Jndge,  either  in  term  time 
or  vacation,  of  the  circuit  in  which  such  property  may  lie,  he 
shall  direct  the  sale  thereof,  pursuant  to  said  *  * 
deed  of  trust.  *  *  *  4.  It  shall  be  the  duty  of 
such  trustee  *  *  to  comply  with  any  such  order 
made  as  aforesaid,  notwithstanding  anything  to  the  contrary 
contained  in  the  Act  of  the  Greneral  Assembly  of  Virginia, 
passed  January  thirtieth,  eighteen  hundred  and  sixty-three, 
entitled  ^^An  Act  staying  the  collection  of  certain  debts." 
And  when  any  such  trustee  *  *  is  so  situated,  from 
any  cause,  that  *  *  he  cannpt  comply  with  such  order, 
it  shall  be  the  duty  of  such  Judge  to  appoint  one  in  his  place 
for  the  purpose,  whose  duty  it  shall  be  to  execute  such 
order." 

On  the  15th  of  December,  1863,  Edwards  filed  in  the 
Circuit  Court  of  Kanawha  county  an  affidavit  sworn  to  by 
him  on  that  day  in  open  Court,  containing  averments  "  that 
Samuel  S.  Thompson,  Philip  P.  Dandridge,  Robert  M.  T. 
Hunter  and  Sobert  H.  Maury  are  grantors  in  a  deed  of  trust 
executed  by  them,  and  bearing  date  the  1st  day  of  October, 
1854,  to  James  F.  Hansford  and  Isaac  N.  Smith,  authorizing 
them,  as  trustees  therein,  to  sell  the  tracts  of  land  in  said  deed 
described ;  *  *  *  that  the  above-named  grantors 
in  said  deed,  Thompson,  Dandridge,  Hunter  and  Maury,  are 
engaged  in  giving  aid  and  support  to  the  present  rebellion, 
carried  on  by  the  so-called  Confederate  States ;  that  the  said 
J.  F.  Hansford,  trustee  as  aforesaid,  hath  voluntarily  left  his 
home  in  the  county  of  Kanawha,  and  gone  beyond  the  Federal 
lines  and  beyond  the  process  of  this  Court,  and  is  living  in  a 
part  of  the  country  now  adhering  to  and  acting  with  the 
so-called  Confederate  States,  and  has  become  so  situated  that 
he  cannot  comply  with  the  obligations  and  duties  as  trustee 
as  aforesaid  ;"  and  that  a  large  portion  of  the  purchase  money 
secured  by  said  trust  deed  was  still  due  to  said  Edwards  and 
unpaid.     On  the  same  day,  an  order  was  made  by  the  said 


JUNE,  1870.  403 


The  Kanawha  Coal  Co.  v.  The  Kanawha  and  Ohio  Coal  Co. 

Court,  entitled  in  the  matter  of  a  motion  by  the  said  Edwards 
against  the  said  Thompson,  Hunter,  Dandridge  and  Maury, 
**  to  appoint  trustee,  &c.,"  setting  forth,  that,  it  appearing  to 
the  Court,  by  the  aflSdavit  of  Edwards,  that  "the  above-named 
defendants  "  executed  the  said  trust  deed,  "  and  that  the  said 
defendants  are  engaged  in  giving  aid  and  support  to  the 
present  rebellion  carried  on  by  the  so-called  Confederate  States, 
and  it  farther  appearing,  by  said  affidavit,  that  James  F.  Hans- 
ford, trustee  in  said  deed  with  Isaac  N.  Smith,  is  so  situated 
that  he  cannot  unite  with  said  Isaac  N.  Smith,  in  compliance 
with  an  order  for  the  advertisement  and  sale  of  said  lands  in 
said  trust  deed  mentioned,  wherefore,  on  motion  of  the  said 
"Edwards,  it  is  ordered,  that  William  J.  Rand  be  and  he  is 
hereby  appointed  a  trustee  in  the  place  and  stead  of  the  said 
James  F.  Hansford,  to  unite  with  the  said  Isaac  N.  Smith  in 
the  execution  of  the  said  trust  deed ;  and,  on  like  motion,  it 
was  further  ordered,  that  the  said  Rand  and  Smith  do  adver 
tise  and  sell  the  said  lands  pursuant  to  the  deed  of  trust  afore- 
said." On  the  same  day,  the  following  order  was  made  and 
signed  by  the  Judge  of  the  Circuit  Court  for  ^anawha 
county :  "  To  William  J.  Rand  and  Isaac  N.  Smith,  Trustees, 
&c. :  Whereas,  it  appearing  to  me,  by  satisfactory  proof,  that 
Samuel  S.  Thompson,  Philip  P.  Dandridge,  Robert  M.  T. 
Hunter  and  Robert  H.  Maury,  executed  a  deed  of  trust,  dated 
1st  October,  A.  D.  1854,  on  certain  lands  in  said  deed  men- 
tioned, lying  in  the  county  of  Kanawha,  and  that  the  said 
parties  are  engaged  in  giving  aid  and  support  to  the  rebellion, 
therefore,  I,  Daniel  Polsley,  Judge  of  the  Circuit  Court  for 
Kanawha  county,  at  the  request  of  William  H.  Edwards,  the 
beneficial  party  in  said  trust  deed,  do  hereby  require  you,  as 
trustees  of  and  in  said  trust  deed,  to  advertise  and  sell  the 
said  lands,  pursuant  to  the  deed  of  trust  aforesaid." 

On  the  25th  of  February,  1864,  Rand  and  Smith  sold  at 
auction  the  lands  covered  by  the  deed  of  trust,  having  given 
notice  of  such  sale  by  advertisement  published  in  the  Kana- 
wha Republican  from  December  22d,  1863,  to  the  day  of  sale. 
The  sale  was  to  Edwards,  for  $20,000.    The  report  of  sale 
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showed  that  a  deed  of  the  land  had  been  made  to  Edwards  bj 
Band  and  Smith,  and  that,  after  applying  the  nett  proceeds 
of  sale  towards  the  payment  of  what  was  due  on  the  bonda 
held  by  Edwards,  there  remained  due  to  Edwards  thereon, 
Febmary  25th,  1864,  $2,881.46.  The  deed  was  dated  Feb- 
ruary 25th,  1864,  was  signed  by  Rand  and  Smith,  as  trustees, 
and  was  recorded  in  the  Becorder's  office  of  Kanawha  county, 
February  26th,  1864.  It  recited,  that  Edwards  conveyed  the 
lands  to  Thompson  and  others ;  that  the  grantees,  to  secure 
the  payment  of  their  bonds  for  the  purchase  money,  conveyed 
the  lands  to  Hansford  and  Smith  in  trust,  the  book  and  page 
of  the  record  of  the  deed  of  trust  in  the  office  of  the  clerk  of 
Kanawha  county  being  given ;  that,  on  the  15th  of  Decern^ 
ber,  1863,  Hansford  being  no  longer  resident  in  the  county  of 
£[anawha,  Hand  was,  by  order  of  the  Circuit  Court  of  the 
county,  appointed  trustee  in  place  of  Hansford,  as  would 
appear  by  reference  to  the  records  of  the  Court ;  that,  at  the 
request  and  by  the  direction  of  Edwards,  who  claimed  that  a 
large  portion  of  said  purchase  money  was  still  due  and  unpaid. 
Band  and  Smith,  after  having  given  notice,  offered  the  land 
for  sale  to  the  highest  bidder,  for  cash,  at  public  auction, 
before  the  door  of  the  Court-House  of  Kanawha  county ;  that 
Edwards  became  the  purchaser  for  $20,000 ;  and  that  the  nett 
proceeds  of  sale  were  $19,866.75,  and  had  been  applied  on  the 
bonds  held  by  Edwards.  It  then  conveyed  all  the  land 
covered  by  the  trust  deed. 

On  the  16th  of  April,  1864,  the  original  bill  in  the  Circuit 
Court  of  Kanawha  county,  in  the  suit  of  Thompson  and 
others  against  Edwards  and  others,  was  dismissed  by  that 
Court. 

On  the  30th  of  July,  1864,  Edwards  and  his  wife,  by  a 
deed  dated  that  day  and  recorded  in  the  Eecorder's  office  of 
Kanawha  county,  August  22d,  1865,  conveyed  to  the  defend- 
ants in  this  suit,  the  Kanawha  and  Ohio  Coal  Company,  lands 
described  in  the  deed  as  being  in  the  county  of  Kanawha  and 
State  of  West  Virginia,  and  as  being  the  same  tracts  of  land 
conveyed  to  Edwards  by  Smith  and  Eand,  by  deed  dated  Feb- 
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mary  25tb9  1864,  and  recorded  in  the  Keeorder's  office  of 
Kanawha  county.  The  deed  expressed  a  paid  consideration 
of  $2,350,000,  and  contained  covenants  for  quiet  enjoyment 
itnd  against  incumbrances,  and  a  warranty  against  the  acts  of 
the  grantors. 

The  defendants  took  possession  of  the  lands,  and  were  still 
in  possession  of  them.  They  had  made  improvements  on 
them,  without  any  remonstrance  or  protest  from  the  phdntiffs, 
and  iJie  plaintiffs  gave  to  the  defendants  no  actual  notice  of 
the  plaintiffs'  claim  prior  to  the  bringing  of  this  suit.  The 
$2,350,000  was  paid  to  Edwards  in  the  stock  of  the  defend- 
ants, to  that  nominal  amount. 

The  bill  alleged,  and  the  answer  admitted,  that  the  said 
Thompson,  Hunter,  Dandridge  and  Maury,  and  also  all  of 
the  corporators  of  the  plaintiffs  except  two,  were,  during  and 
for  a  long  time  before  and  after  the  space  of  time  within 
which  the  proceedings  in  and  about  the  sale  of  the  land  under 
the  trust  deed  took  place,  domiciled  in  territory,  which  was 
under  the  dominion  and  authority  of  a  power  styling  itself  the 
Oonfederate  States  of  America.    It  was  also  averred  in  the 
bill,  and  admitted  in  the  answer,  that,  during  that  space  of 
time,  war  was  flagrant  between  the  United  States  and  the 
Oonfederate  States.    It  was  not  specifically  averred  in  the  bill 
or  in  the  answer,  that  Edwards,  during  the  time  in  question, 
was  domiciled  in  territory  which  was  under  the  dominion  and 
authority  of  the  United  States,  but  the  fact  was,  on  the  hear- 
ing, admitted  and  assumed  by  both  parties  to  have  been  so. 
There  were  no  allegations,  in  either  the  bill  or  the  answer, 
that  were  inconsistent  with  that  &ct,  while  there  were  many 
allegations  in  each  of  those  pleadings  that  were  consistent 
only  with  that  fact.    The  county  of  Kanawha,  in  which  the 
land  in  question  was  situated,  was  at  all  times  confessedly 
under  the  dominion  and  authority  of  the  United  States.    It 
was  excepted  by  the  President,  in  his  Proclamation  of  August 
16th,  1861,  (12  U.  8.  Stat,  at  Zargey  1262,)  and  in  his  Procla- 
mation  of  July  Ist,  1862,  {Id.,  1266,)  as  not  being  territory  in 
insurrection  and  rebellion  against  the  United  States. 
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Ja/mes  M,   CarUslej  WilUcmh  JS,  Ma/wry  and  Edm,wnd 
RwndoVph  Rdbvnson^  for  the  plaintiffs. 

John  SloMon^  Benjcmii/n  H.  Smith  and  John  H.  PlaUy  for 
the  defendants. 

Blatchford,  J.  As  the  bill  alleges  that  the  deed  to  the 
trustees  was  executed  by  Dandridge,  and  as  the  answer  admits 
that  fact)  and  both  parties  affirm  the  deed  of  trust  as  one 
executed  by  Dandridge,  the  plaintiffs  seeking  to  redeem  the 
land  from  it  and  the  defendants  claiming  title  to  the  land 
under  it,  the  fact  that  Dandridge  did  not  join  in  it  is  imma- 
terial. 

The  first  question  which  arises  in  this  case,  is  as  to  the 
status  of  the  plaintiffs.  There  can  be  no  doubt  that  they 
became  a  corporation  under  the  laws  of  Virginia  on  the  14tb 
of  December,  1856.  But,  if  there  were  any  defects  in  the  pro- 
ceedings taken  to  incorporate  them,  which  has  not  been  shown, 
those  defects  were  cured  by  the  recognition  of  the  existence  of 
the  corporation  by  the  Legislature  of  Yirginia,  by  the  passage  of 
the  Acts  of  March  17th,  1856,  and  March  Ist,  1858,  and  the 
extension  and  continuance  of  its  corporate  rights  by  the  latter 
Act  for  the  term  of  fifty  years.  In  regard  to  the  claim  set  up 
by  the  defendants,  that  the  plaintiffs  forfeited  their  corporate 
rights  and  privileges  before  this  snit  was  commenced,  by  the 
non-user  of  their  franchise  or  the  suspension  of  their  opera- 
tions, it  is  sufficient  to  say,  that  that  is  an  objection  which 
cannot  be  taken  by  these  defendants,  in  this  collateral  way. 
Any  forfeiture  which  may  have  been  incurred  must  be  en- 
forced by  the  Government  nnder  which  the  corporate  rights 
are  claimed  to  be  held.  The  Government  may  waive  the  for- 
feiture, and  will  be  regarded  as  having  waived  it,  nnless  it  be 
shown  to  have  been  enforced.  Since  the  passage  of  the  Act 
of  March  17th,  1856,  it  cannot  be  claimed  that  the  plaintiffs 
acted  ultra  vires  in  acquiring  title  to  the  lands  in  question. 

The  plaintiffs,  as  a  Virginia^  corporation,  are  entitled  to 
maintain  a  suit  in  this  Court  against  the  defendants,  as  a  "New 
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York  corporation.  It  is  as  a  Virginia  corporation,  and  solely 
as  such,  that  the  plaintiffs  bring  this  suit.  They  do  not  bring 
it  as  a  corporation  of  West  Virginia,  nor  is  there  any  evidence 
to  show  that  they  ever  became  a  corporation  of  West  Vir- 
ginia, any  more  than  the  defendants  became  a  corporation  of 
West  Virginia.  The  12th  section  of  the  Act  of  the  Legis- 
lature of  West  Virginia,  passed  October  26th,  1863,  entitled, 
^'An  Act  providing  for  the  formation  of  corporations  and  reg- 
ulating the  same,"  {Acts  of  1868,  chop.  86,)  and  which  was 
passed  at  the  first  session  of  that  Legislature,  recognizes  cor- 
porations then  existing  in  that  State,  and  provides  that  certain 
proceedings  may  be  taken  by  them  which  shall  result  in  their 
being  declared  by  the  Secretary  of  the  State  of  West  Virginia 
to  be  corporations,  and  also  provides  that,  after  that,  such  cor- 
porations shall  "  no  longer  be  under  their  former  charters." 
Such  recognition  is  further  shown  by  the  29th  section  of  the 
same  Act,  and  by  the  1st  section  of  the  Act  of  November 
16th,  1863,  {Acts  of  1863,  chap.  105.)  The  conclusion  is 
clear,  that  every  corporation  created  by  the  State  of  Virginia 
remained  under  its  charter  as  a  corporation  of  Virginia,  until 
it  became  affirmatively  a  corporation  of  West  Virginia,  and 
that  it  did  not  become  a  corporation  of  West  Virginia  by 
merely  having  been  formed  to  carry  on  mining  and  manufac- 
turing operations  in  territory  which  afterwards  ceased  to  be  a 
part  of  Virginia  and  became  a  part  of  West  Virginia.  The 
provision  of  section  8,  of  Article  11,  of  the  Constitution  of 
West  Virginia,  that  such  parts  "  of  the  laws  of  the  State  of 
Virginia  as  are  in  force  within  the  boundaries  of  the  State  of 
West  Virginia,  when  this  Constitution  goes  into  operation, 
and  are  not  repugnant  thereto,  shall  be  and  continue  the  law 
of  this  State  until  altered  and  repealed  by  the  Legislature," 
taken  in  connection  with  the  provisions  referred  to  in  the 
Acts  of  the  Legislature  of  West  Virginia,  are  decisive  on  this 
question.  There  is  nothing  to  show  that  the  plaintiffs  ever 
became  a  corporation  of  West  Virginia,  or  ever  ceased  to  be  a 
corporation  of  Virginia.  The  plaintiffs  have,  therefore,  the 
corporate  capacity  to  sue  as  a  corporation  of  Virginia. 


408  SOUTHERN  DISTRICJT  OP  NEW  YORK. 

The  Kanawha  Coal  Go.  v.  The  Kanawha  and  Ohio  Coal  Go. 

The  main  ground  urged  on  the  part  of  the  plaintifb  in  sup- 
port of  the  relief  they  seek  is,  that  the  power  of  sale  under  the 
deed  of  trust  was  suspended  by  the  injunction  of  a  competent 
Court  until  December,  1863 ;  that,  during  that  period,  neither 
the  grantors  in  the  deed  of  trust,  who,  as  between  themselves 
and  the  plaintiffs,  were  the  real  debtors  to  Edwards,  nor  the 
plaintiffii  themselves,  were,  on  the  fSacts  on  which  the  injunction 
was  granted  and  continued  and  finally  dismissed,  in  any  de- 
fault in  not  paying  the  debt  to  Edwards ;  that,  from  the  time 
the  injunction  was  dissolved  until  a  time  subsequent  to  the 
sale  to  Edwards  under  the  deed  of  trust  and  the  sale  by  him 
to  the  defendants,  all  four  of  the  debtors  in  the  deed  of  trust, 
and  all  but  two  of  the  corporators  of  the  plaintiff,  were 
domiciled  and  resident  in  the  territory  of  the  enemy  of  the 
United  States,  while  Edwards,  the  creditor,  was  domiciled  and 
resident  in  the  territory  of  the  United  States,  the  war  being 
in  progress  during  the  intervening  period ;  that,  by  reason  of 
these  facts,  the  proceeding  taken  by  Edwards  in  February, 
1864,  to  enforce  the  payment  of  his  debt  against  the  grantors 
in  the  trust  deed,  by  a  sale  of  the  land  under  the  deed  of  trust, 
was  illegal  and  void ;  that  no  title  to  the  land  passed  to  Ed- 
wards by  virtue  of  such  proceeding ;  and  that  the  plamtiffs 
are,  therefore,  not  barred  or  foreclosed  of  their  equity  of  re- 
demption in  the  land,  but  are  entitled  to  redeem  it  fh>m  the 
defendants,  as  the  owners  and  holders  of  the  debt  secured  to 
Edwards  by  the  deed  of  trust. 

The  proceeding  taken  in  February,  1864,  to  sell  the  land 
under  the  deed  of  trust,  was  a  proceeding  by  Edwards,  as  cred- 
itor, to  enforce  payment  of  a  debt  due  to  him  by  Thompson, 
Dandridge,  Hunter  and  Maury,  as  debtors.  The  enforcement 
was,  indeed,  not  by  a  judgment  that  the  debtors  personally 
pay  the  debt  to  the  creditor,  but  was  by  a  sale  of  land  which 
the  debtors  had  specifically  put  in  trust  to  pay  the  debt. 
Nevertheless,  the  foundation  of  the  proceeding  was,  that  the 
debt  existed  and  that  the  debtors  had  not  discharged  it.  The 
duties  and  rights  of  the  debtors  and  the  creditor  were  correla- 
tive.   The  right  which  the  creditor  undertook  to  exercise,  by 
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enforcing  a  sale  of  the  land,  was  the  right  to  compel  the  dis- 
charge of  the  debt  m  in/oitum  by  that  means,  so  far  as  the  pro- 
ceeds of  the  sale  would  go.  That  right  could  not  exist  in 
favor  of  the  creditor,  unless  there  existed  at  the  same  time  a 
corresponding  duty  and  capacity  on  the  part  of  the  debtors  to 
pay  the  debt  to  the  creditor.  Since  the  decisions  in  the  cases 
of  The  Venioe  (2  WaUaee,  258, 274,)  Mra.  AleoocmdePa  Cotton:, 
(Id.y  404,  419,)  Mmran  v.  Inmranoe  Co.,  (6  Id.,  1, 14,)  The 
OuaohUa  Cotton,  {Id.^  521,  530,  531,)  JBdnger  v.  AtboU,  {Id., 
682,  536,)  Cbppdl  v.  SaU,  (7  WaUace,  642,  564,)  McKee  v. 
United  States,  (8  WaUaoe,  163, 166,)  and  The  United  States 
V.  Orossmayer,  (9  WaUaoe,  72,)  it  must  be  regarded  as  settled, 
that  the  late  war  between  the  so-called  Confederate  States 
and  the  United  States  was  a  public  war,  and  a  war  not  only 
between  the  respective  Governments,  but  between  all  the  in- 
habitants of  the  one  territory  on  the  one  side  and  all  the 
inhabitants  of  the  other  territory  on  the  other  side,  so  that  all 
the  people  of  each  must  be  regarded  as  having  been  enemies 
of  all  the  people  of  the  other,  during  the  continuance  of  the 
war ;  and  that,  not  only  on  general  principles  did  the  exist- 
ence of  such  war  import  a  prohibition  of  all  unlicensed  com- 
mercial or  business  intercourse  and  correspondence  between 
persons  domicile  in  the  one  territory  and  persons  domiciled 
in  the  other,  but,  by  the  express  provisions  of  the  6th  section 
of  the  Act  of  Congress  of  July  13th,  1861,  (12  U  S.  I^at.  at 
Large,  267,)  and  of  the  Proclamation  of  the  President  of 
August  16th,  1861,  {Id.,  1262,)  issued  in  pursuance  thereof, 
all  commercial  intercourse  between  the  territory  that  was  in 
a  state  of  insurrection  against  the  United  States  and  the  citi- 
zens thereof,  and  the  citizens  of  the  rest  of  the  United  States, 
became  unlawful  during  the  continuance  of  such  condition  of 
hostility.  The  question  arises,  then — what  is  comprehended 
within  the  words,  '^  commercial  intercourse  V^  In  the  case  of 
The  United  Spates  v.  Orossmayer,  a  creditor  in  New  York, 
during  the  war,  directed  his  debtor  in  Georgia  to  invest  the 
amount  of  the  debt  in  cotton  iand  hold  it  for  him  till  the  close 
of  the  war.    The  cotton  was  bought  and  the  creditor  was. 
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during  the  war,  advised  by  the  debtor  of  the  pnrchaBe.  The 
cotton  having  been  captured  at  Savannah  by  the  military 
forces  of  the  United  States,  the  creditor,  Grossroayer,  claimed 
it  as  his  property.  The  Court  of  Claims  awarded  it  to  him, 
but  the  Supreme  Court,  on  the  foregoing  facts,  reversed  the 
judgment.  In  its  decision  the  Supreme  Court  says:  ^^It  has 
been  found  necessary,  as  soon  as  war  is  commenced,  that  busi- 
ness intercourse  should  cease  between  the  citizens  of  the  re- 
spective parties  engaged  in  it,  and  this  necessity  is  so  great, 
that  all  writers  on  public  law  agree  that  it  is  unlawful  with- 
out any  express  declaration  of  the  sovereign  on  the  subject." 
The  Court  then  refers  to  the  Act  of  July  13th,  1861,  prohibit- 
ing all  ctmimercial  intercourse,  and  says,  that  the  transaction 
in  that  case  was  not  only  inconsistent  with  the  duties  growing 
out  of  a  state  of  war,  but  in  open  violation  of  that  statute. 
It  adds :  ^^  A  prohibition  of  all  intercourse  with  an  enemy 
during  the  war  affects  debtors  and  creditors  on  either  side, 
equally  with  those  who  do  not  bear  that  relation  to  each 
other.  We  are  not  disposed  to  deny  the  doctrine  that  a  resi- 
dent in  the  territory  of  one  of  the  belligerents  may  have,  in 
time  of  war,  an  agent  residing  in  the  territory  of  the  other, 
to  whom  his  debtor  could  pay  his  debt  in  money,  or  de- 
liver to  him  property  in  discbarge  of  it,  but;  in  such  a  case, 
the  agency  must  have  been  created  before  the  war  began,  for 
there  is  no  power  to  appoint  an  agent  for  any  purpose  after 
hostilities  have  actually  commenced ;  and  to  this  effect  are  all 
the  authorities.  The  reason  why  this  cannot  be  done  isvob- 
vious,  for,  while  the  war  lasts,  nothing  which  depends  on  com* 
mercial  intercourse  is  permitted."  The  decision  was,  that  if 
the  debtor  was  to  be  considered  as  the  agent  of  the  creditor  to 
buy  the  cotton,  the  intercourse  which  appointed  him  agent 
was  unlawful ;  and  that,  even  if  the  relation  of  principal  and 
agent  was  not  created,  but  only  that  of  debtor  and  creditor 
continued,  the  debtor  and  the  creditor  were  prohibited  from 
having  any  dealings  with  each  other  during  the  war.  There 
can  be  no  doubt,  that  if,  on  the  dissolution  of  the  injunction 
obtained  by  Thompson  and  others,  as  debtors,  against  Edwards, 
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as  creditor,  Edwards  had  notified  the  debtors  of  the  fact,  and 
required  them  to  pay  the  debt  to  him  within  a  certain  time^ 
nnder  pain  of  having  the  land  sold  if  the  debt  were  not  paid^ 
the  payment  of  the  debt  by  them  to  Edwards  wonld  have 
been  business  and  commercial  intercourse,  and,  therefore,  un- 
lawful. How,  then,  can  this  penalty  be  enforced  against  them^ 
for  not  doing  what  it  was  unlawful  for  them  to  do  ?  The 
proposition  need  only  be  stated  to  carry  with  it  its  own 
answer.  No  such  proceeding  can  be  upheld.  The  remedy 
for  the  recovery  of  the  debt  in  this  case  by  a  sale  of  the  trust 
land  was  suspended  during  the  war. 

In  Tucker  v,  Watson,  (6  Am.  Zaw.  Reg.^  new  series,  220,) 
in  the  Court  of  Appeals  of  Virginia,  it  was  held,  that  the  pay- 
ment of  a  debt  by  a  Massachusetts  debtor  to  a  Virginia 
creditor  during  the  war,  whether  made  in  Massachusetts  or  in 
Virginia,  was  unlawful ;  that  the  remedy  for  the  recovery 
of  the  debt  was  suspended  daring  the  existence  of  the  war ; 
and  that  interest  on  the  debt  during  such  suspension  was  not 
recoverable. 

In  Jackson  Ins.  Co.  v.  SUwa/rt,  (Id.,  732,)  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Maryland,  it 
was  held,  that  the  right  of  a  Tennessee  creditor  to  sue  a  Mary- 
land debtor  in  that  Court  during  the  war  was  suspended ; 
that  the  statute  of  limitations  did  not  run  in  favor  of  the 
debtor  during  such  suspension ;  and  that  interest  on  the  debt 
during  such  suspension  could  not  be  recovered. 

In  Conneotiout  Mutual  Life  Ins.  Co.  v.  EaU,  (7  Id.,  606,) 
a  case  where  a  mortgage  on  lands  in  Chicago  had  been  fore- 
closed at  Chicago,  during  the  war,  against  a  mortgagor  and 
debtor  who  was  domiciled  in  insurrectionary  territory  at  the 
time,  it  was  held  by  the  Superior  Court  of  Chicago,  that,  pend- 
ing the  late  war,  it  was  not  lawful  for  a  creditor  residing  in  the 
United  States  to  receive  payment  of  his  debt  from  his  debtot 
residing  in  the  Confederate  States ;  and  that  the  proceeding 
to  foreclose  the  mortgage  during  the  war,  as  an  enforcement 
of  the  contract  of  mortgage  in  rem  against  the  land  mortgaged,, 
was^  void..    The  view  of  the  Court  was,  that  the  publication  in 
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a  newspaper  of  a  notice  directed  to  the  debtor,  informing  him 
that,  as  he  had  failed  to  pay  his  bond,  a  bill  had  been  filed  to 
foreclose  the  mortgage,  was  illegal,  as  an  act  of  unlawful  inter- 
course with  the  enemy,  whether  it  was  expected  that  the 
debtor  would  receive  the  notice,  or  could  not  act  upon  it  if  he 
did  receive  it,  or  would  not  receive  it ;  and  that  no  rightful 
jurisdiction  of  a  Court  could  be  founded  on  such  an  act.  In 
the  present  case,  the  trust  deed  provided,  that,  in  case  of  any 
sale  of  the  trust  lands  by  the  trustees  under  the  deed  of  trust, 
they  should  give  at  least  sixty  days'  notice  of  the  time  and 
place  of  sale.  The  object  of  this  notice  must  be  held  to  have 
been  to  apprise  the  debtors  that  the  creditor  was  about  to  sell 
the  land,  and  that  they  must  pay  the  debt  and  thus  redeem 
the  land  and  stop  the  sale  within  the  sixty  days.  Tlie  presump- 
tion must  be,  either  that  the  debtors  saw  the  notice  which  the 
trustees  published,  or  that  they  did  not  see  it.  If  the  pre- 
sumption be  that  they  saw  it,  they  could  only  have  seen  it  by 
means  of  an  unlawful  intercourse  which  this  Court  cannot 
sanction.  If  the  presumption  be  that  they  did  not  see  it,  be- 
cause, by  reason  of  hostilities,  it  could  not  reach  them,  it 
would  be  a  fraud  on  them  to  uphold  a  sale  made  on  a  notice 
so  given.  A  notice  was  made  indispensable  by  the  terms  of 
the  contract,  and  was  necessary  to  be  given,  not  only  as  a  con- 
dition precedent  to  any  right  of  the  trustees  to  sell,  but  as 
affording  time  to  the  debtors  to  pay  the  debt  and  thus  save 
the  land  from  sale,  on  the  presumption  that  they  would  see 
the  notice  on  its  being  given,  under  circumstances  where  it 
was  lawful  for  it  to  pass  as  a  communication  from  the  trustees 
to  the  debtors.  There  is  no  ])retence  that  Smith  and  Eand, 
the  persons  who  acted  as  trustees  in  publishing  whatever  no- 
tice was  given  under  the  deed  of  trust,  were  not  domiciled  at 
the  time  in  the  territory  of  the  enemies  of  the  debtors. 

In  Cuyler  v.  FerrUl,  (8  Id.,  100,)  it  was  held  by  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
Greorgia,  that  a  State  Court  of  Georgia  had  no  jurisdiction, 
during  the  war,  to  decree  a  partition  and  sale  of  lands  in 
Georgia,  as  against  the  plaintiff,  a  citizen  of  Pennsylvania,  In- 
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terested  in  them.  It  was  observed  by  the  Court  that,  whether 
either  actual  or  constructive  notice  of  the  proceedings  in 
Georgia  reached  the  plaintiff  at  the  time,  he  could  not  be 
charged  with  laches,  for  a  response  by  him  to  the  notice  would 
have  been  a  breach  of  his  allegiance  to  the  United  States. 

In  Semmes  v.  The  City  Fire  Ins.  Co.,  (6  BUtchf.  C.  C.  R., 
445,  and  8  Am.  Lav).  Reg.y  new  serieSy  678,)  it  was  held  by  the 
Circuit  Court  ol  the  United  States  for  the  District  of  Connect- 
icut, that  a  contract  of  insurance  against  fire  made  by  a  Con- 
necticut corporation  on  property  in  G^rgia,  a  loss  under 
which  occurred  before  the  war,  and  the  beneficial  interest  in 
which  always  belonged  to  persons  domiciled  in  Mississippi, 
was,  with  all  right  of  action  on  it,  suspended  during  the  war. 
.  The  right  of  action  that  is  suspended  must  include  the 
right  to  resort  to  any  species  of  proceedings,  judicial  or  other- 
wise, to  enforce  the  contract.  In  the  present  case,  the  sus- 
pension included  the  right  of  the  creditor  to  procure,  from  the 
Judge  of  the  circuit  in  which  the  property  was  situated,  the 
appointment  of  Band  as  a  trustee  in  the  place  of  Hansford, 
who  was  still  living,  and  who  had  been  selected  as  one  of  the 
trustees  by  both  of  the  parties  to  the  contract,  as  well  as  the 
right  of  Smith  and  Band  to  lay  the  foundation  for  exercising 
the  power  of  sale,  by  giving  a  notice  which  it  was  unlawful  for 
the  debtors  to  receiise. 

As  it  was  unlawful  for  the  debtors  to  pay  the  debt  to  their 
enemy  creditor  during  the  war,  it  would  be  subversive  of  the 
first  principles  of  justice  to  permit  the  creditor  at  the  same 
time  to  enforce  the  payment  of  the  debt  by  a  sale  of  the  land — 
especially  so,  when  the  debtors  were,  by  the  terms  of  the  con- 
tract, entitled  to  a  notice  of  sixty  days,  which  it  was  unlawful 
for  them  to  receive,  or  for  the  trustees  to  give  to  them.  The 
proceedings  in  respect  of  the  sale  were  void.  Edwards  ac- 
quired no  title  under  it  to  the  land,  as  against  the  debtors,  and 
their  grantees  of  the  equity  of  redemption,  the  plaintiffs ;  and 
the  defendants  acquired  no  title  to  the  land  from  Edwards,  as 
against  the  same  parties.  The  right  of  the  debtors  and  of  the 
plaintiffs  to  redeem  the  l&nd  from  the  lien  or  incumbrance  of 
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the  deed  of  trust,  by  paying  the  debt  secured  thereby,  re- 
maioB,  uotwithstanding  the  attempted  sale  under  the  deed  of 
trust.  Such  right  stands  in  the  same  condition  as  if  there  had 
been  no  such  attempted  sale.  Such  sale  is  of  itself  no  defence 
to  the  right  of  the  plaintiffs  to  exercise  such  right  of  redemp- 
tion. The  plaintiflts,  though  not  the  debtors  by  contract  with 
Edwards,  or  as  between  themselves  and  their  grantors,  have 
the  right,  as  owners  of  the  land  by  deed  from  the  debtors,  to 
claim  to  exercise  the  privilege,  if  they  choose,  of  redeeming  the 
land  from  the  charge.  The  debtors  would  have  the  same  right, 
but  no  good  reason  can  be  assigned  why  the  plaintiff  should 
not  have  and  exercise  an  equal  right.  The  right,  if  exercised 
by  the  debtors,  would  enure  to  the  benefit  both  of  themselves 
and  of  the  plaintiffs,  by  relieving  the  former  from  liability  on 
their  covenant  of  warranty,  and  by  relieving  the  land  of  the 
latter  from  an  incumbrance.  The  right,  if  exercised  by  the 
plaintiffs,  will  relieve  the  land  from  the  incumbrance.  The 
plaintiffs  have,  therefore,  a  suificient  interest  to  sustain  alone 
this  suit  for  redemption. 

Nor  can  there  be  any  doubt  that  this  suit  for  redemption 
is  properly  instituted  against  the  defendants.  Although  their 
title  to  the  land  fails  by  reason  of  the  illegality  of  the  proceed- 
ings for  the  sale  of  the  land,  yet  they  have  succeeded  to  all 
the  rights  of  Edwards  under  the  deed  of  "^rust,  and  in  and  to 
the  debt  secured  thereby.  Effect  will  be  given  to  the  transac- 
tion between  Edwards  and  the  defendants,  in  so  far  as  it  con- 
veyed anything  to  the  defendants.  Although  the  defendants 
did  not,  as  against  the  plaintiffs,  become  legally  grantees  of 
the  land  from  Edwards,  yet  they  will  be  regarded  in  this  suit, 
and  for  the  purpose  of  giving  to  the  plaintiffs  the  relief  to 
which,  as  owners  of  the  equity  of  redemption  in  the  land,  they 
are  entitled,  as  assignees  from  Edwards  of  the  debt,  and  of  his 
interest  under  the  trust  deed.  {Jackson  v.  Bowen^  7  Cowen^ 
13 ;  jRdbmson  v.  Hyauj  25  JV.  Y.  JR.^  320,  326 ;  JStmt  v. 
ITimt^  14  Pick.^  374 ;  Freeman  v.  McGaw^  15  Piok.^  86.) 
Especially  will  this  be  so  in  a  case  where,  as  here,  the  convey- 
ance from  Edwards  to  the  defendants  contains  a  covenant  for 
quiet  enjoyment,  and  against  all  incumbrances. 
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The  plaintiffs  and  the  defendants  being,  then,  in  Court,  as 
proper  parties  to  the  suit,  what  are  the  defences  set  up,  irre- 
spective of  those  involved  in  the  questions  already  considered  ? 

It  is  objected,  that,  as  this  suit  relates  to  lands  lying  in 
West  Virginia,  this  Conrt  has  no  jurisdiction  of  this  suit.  But, 
it  is  the  ordinary  case  of  a  bill  to  redeem  a  mortgage.  The 
*owner  of  the  equity  of  redemption,  or  the  party  entitled  to 
redeem,  must  seek  the  mortgagee,  or  the  party  holding  the 
lien  on  the  land,  in  the  forum  where  jurisdiction  in  personam 
<3an  be  obtained  over  such  mortgagee  or  party,  without  refer- 
ence to  the  sihcs  of  the  land.  The  subject  of  controversy  is 
immediately  the  mortgage  or  trust  security  from  under  which 
the  land  is  sought  to  be  redeemed.  That  is  personal  property 
and  follows  its  owner. 

It  is  urged,  that  a  decree  allowing  the  plaintiffs  to  redeem 
will  affect  the  rights  of  Edwards  as  warrantor  to  the  defend- 
.ants ;  and  that,  therefore,  Edwards  is  a  necessary  party.  If 
the  defendants  are  fully  assignees  from  Edwards  of  the  debt 
and  the  security  for  it — and  it  is  on  that  view  alone  that  the 
plaintiffs  can  come  in  to  compel  the  defendants  to  allow 
redemption — ^then  Edwards  is  not,  as  between  the  plaintiffs 
and  the  defendants,  a  necessary  party  to  this  bill  to  redeem. 
There  can  be  no  difficulty  in  adjudicating  upon  the  rights  of 
the  defendants,  as  against  the  plainti£b,  without  the  presence 
of  Edwards  as  a  party.  What  liability  Edwards  may  ulti- 
mately come  under  to  the  defendants  by  reason  of  covenants 
he  has  heretofore  made  with  them,  is  something  which  does 
not  concern  the  plaintiffs ;  and  Edwards,  not  being  a  party  to 
this  suit,  can  be  in  no  manner  affected  or  prejudiced  by  any 
decree  therein. 

It  is  also  contended,  that  Thompson,  Dandridge,  Hunter 
and  Maury  are  necessary  parties  to  this  suit.  But,  a  mort- 
gagor, who  has  parted  with  his  equity  of  redemption  in  the 
mortgaged  premises,  is  not  a  necessary  party,  either  to  a  bill 
by  the  mortgagee  to  foreclose  such  equity  of  redemption,  or 
to  a  bill  by  the  assignee  of  the  equity  of  redemption,  against 
the  mortgagee  or  the  assignee  of  the  mortgage,  to  redeem  the 
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premises  from  the  lien  of  the  mortgage.    Such  is  the  position 
of  the  grantors  in  this  trust  deed. 

It  is  also  claimed,  that  Hansford  and  Smith  and  Eand  are 
necessary  parties.  But,  they  never  had  any  beneficial  interest 
in  the  debt  or  in  the  land,  and  no  power  to  control  the  dispo- 
sition by  Edwards  of  his  interest  in  the  debt  and  in  the  seen- 
rity  therefor.  The  debtors  could  have  destroyed  the  lien  of 
the  deed  of  trust  by  payment  of  the  debt  to  Edwards,  with- 
out the  intervention  of  the  trustees,  and  there  is  no  reason 
why  the  plaintiffs  cannot  equally  destroy  such  lien  by  paying 
the  debt  to  the  assignees  of  Edwards,  without  the  intervention 
of  any  of  such  trustees. 

So,  also,  as  to  Coleman,  Morris  and  Coleman,  it  is  not  per- 
ceived how  they  are  necessary  parties. 

It  appears,  by  the  record,  that,  on  the  14th  of  April,  1866, 
Thompson,  Dandridge,  Hunter  and  Maury  tendered  to  the 
Circuit  Court  of  Eanawha  coimty,  West  Virginia,  a  bill  of 
review  and  supplemental  bill,  praying  that  Court  to  review, 
reverse,  annul  and  set  aside  the  decrees  of  that  Court  of 
December  14th,  1863,  and  April  16th,  1864,  and  asked  that 
such  bill  might  be  filed  ;  and  that  the  Court,  on  the  14th  of 
April,  1866,  made  an  order,  stating  that  it  was  of  opinion  not 
to  allow  said  bill  of  review  to  be  filed,  and  that  there  were  no 
errors  in  the  said  two  decrees  which  ought  to  be  reviewed  or 
corrected  by  the  Court,  and  that  it,  therefore,  refosed  to  allow 
the  bill  to  be  filed,  and  also  refused  to  review,  or  reverse,  or 
annul,  or  set  aside  the  said  two  decrees  or  either  of  them.  The 
defendants  named  in  such  bill  of  review  included,  amoug 
others,  Edwards  and  his  wife  and  the  defendants  in  this  suit. 
The  plaintiffs  in  this  suit  were  not  named  in  it  as  defendants. 
The  prayer  of  it  was,  that  the  two  decrees  in  the  original  suit 
be  set  aside,  the  cause  be  restored  to  the  docket,  the  sale  by 
Smith  and  Band  be  set  aside,  the  injunctions  which  had  been 
dissolved  be  reinstated,  the  sale  by  Edwards  to  the  defend- 
ants in  this  suit  be  confirmed,  and  they  or  Edwards  be 
ordered  to  pay  into  Court  the  $2,350,000  purchase  money  of 
the  land,  and  their  title  be  perfected  on  such  payment  of 
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such  money  into  Court,  and  that  such  money  be  paid  to  the 
plaintiffs  in  such  bill  of  review  as  the  true  owners  of  the  land. 
From  the-  decree  refusing  to  allow  the  bill  of  review  to  be 
filed,  Thompson,  Dandridge,  Hunter  and  Maury  appealed  to 
the  Supreme  Court  of  Appeals  of  West  Virginia,  and  that 
Court,  on  the  3d  of  September,  1869,  made  a  decree  adjudging 
that  the  sale  of  the  25th  of  February,  1864,  by  Smith  and 
Band,  trustees,  to  Edwards,  was  valid.  This  laB^named  decree 
is  set  up  by  the  defendants  in  this  suit,  in  bar  of  the  plaintiff' 
claim  in  this  suit.    To  this  defence  it  is  a  sufficient  answer  to 
say,  that  the  plaintiffs  in  this  suit  were  not  parties  either  to 
the  original  suit  in  the  Circuit  Court  of  Kanawha  county,  or 
to  any  of  the  supplemental  bills  filed  therein,  or  to  the  bill  of 
review,  or  to  the  appeal  to  the  Supreme  Court  of  Appeals  of 
West  Virginia — ^in  other  words,  to  any  ©f  the  litigation  pro- 
moted by  their  grantors.    The  deed  to  the  plaintifb  from 
Thompson  and  others  was  recorded  on  the  8th  of  March, 
1856,  in  the  Kana\vha   county  clerk's  office.     The  deed  to 
Coleman  and  others  from  Thompson  and  others  was  recorded 
on  the  same  day,  in  the  same  office.    The  deed  to  the  plaint- 
iffs from  Coleman  and  others  was  recorded  on  the  4th  of  Sep- 
tember, 1856,  in  the  same  office.    The  original  suit  in  the 
Circuit  Court  of  Kanawha  county,  by  Thompson  and  others, 
was  not  brought  until  the  10th  of  November,  1867.    The 
rights  of  the  plaintiffs  which  they  are  seeking  to  enforce  in 
this  suit  accrued  before  the  litigation  commenced,  and  not 
po^t  litem  motamy  and  their  title  was  on  record  in  the  proper 
office  when  such  litigation  commenced.  Thompson  and  others 
being,  as  between  themselves  and  the  plaintiffs,  as  well  as 
between  themselves  and  Edwards,  the  real  debtors  to  Edwards, 
even  after  the  plainti£b  obtained  title  to  the  lands,  brought 
the  suit  by  reason  of  their  own  interest  in  the  subject  matter 
of  the  litigation.    But  the  plaintiffs  were  not  parties  to  it, 
nor  were  they  privies  to  it,  even  though  they  may  have 
known  of  its  existence,  and  have  informed  the  plaintiffs  in  it  of 
the  alleged  defect  of  title  in  Edwards,  ou  which  it  was  founded. 
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The  plaintiffe  are,  therefore,  not  concladed  from  aeeerting  in 
this  suit  the  illegal  character  of  the  asfiamed  sale  to  Edwards 
under  the  trust  deed. 

The  defendants  set  up,  in  their  answer,  that  they  purchased 
from  Edwards  without  any  notice  of  any  claim  on  the  part  of 
the  plaintiffs  to  the  land  in  question,  and  without  any  notice 
of  any  equity  or  right  of  redemption  therein  on  the  part  of 
the  plaintiffs.  This  allegation  is  contradicted  by  the  record, 
for,  not  only  were  the  deeds  to  the  plaintiffs  on  record  in  the 
proper  recording  office  of  the  county  where  the  land  pur- 
chased by  the  defendants  was  situated,  but  the  deed  from 
Edwards  to  the  defendants  refers  to  the  land  conveyed  as  land 
that  had  been  conveyed  to  Edwards  and  his  wife  by  Smith 
and  Band,  trustees,  by  the  deed  of  February  25th,  1864,  and 
refers  to  this  last-named  deed  as  being  recorded  in  the  Eecord- 
er's  office  of  Eanawha  county.  The  deed  to  the  defendants  is 
dated  and  acknowledged  by  Edwards,  July  80th,  1864,  and  is 
acknowledged  by  his  wife,  August  2d,  1864.  The  deed  from 
the  trustees  to  Edwards  was  recorded  February  26th,  1864. 
The  defendants  had  notice,  therefore,  of  all  that  is  shown  by 
the  face  of  ^the  deed  from  the  trustees  to  Edwards,  and  of  all 
that  they  were  fairly  put  on  inquiry  by  that  deed  to  learn. 
That  deed  states,  that  the  deed  of  trostwas  given  to  Hansford 
and  Smith,  trustees,  and  gives  the  date  of  it,  and  the  names  of 
the  grantors  in  it,  and  states  that  it  was  given  to  secure  the 
debt  due  to  Edwards  by  such  grantors,  and  gives  the  place 
and  book  and  page  of  its  record.  It  also  states  the  appoint- 
ment of  Eand,  and  by  what  Court  it  was  made,  and  that 
Edwards  purchased  the  land,  on  a  sale  of  it  by  Smith  and 
Band,  under  said  deed  of  trust.  The  defendants  were,  by  the 
deed  from  Smith  and  Eand  to  Edwards,  remitted  to  the 
records  of  the  Circuit  Court  of  Kanawha  county,  and  to  the 
order  appointing  Eand  trustee  in  place  of  Hansford.  That 
order  recites  the  deed  of  trust,  and  states  its  place  of  record. 
The  deed  of  trust  refers  to  the  deed  from  Edwards  to  Thomp- 
son and  others,  as  being  intended  to  be  recorded  in  the  Clerk's 
office  of  Kanawha  county,  at  the  same  time  with  the  recording 
of  the  deed  of  trust ;  and  such  deed  from  Edwards  describes 
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the  grantees  in  it  as  "  all  of  Virginia."  The  order  appointing 
Band  trustee  also  describes  the  grantors  in  the  deed  of  trust 
as  being  engaged  in  giving  aid  and  support  to  the  then  exist- 
ing rebellion,  "  carried  on  by  the  so-<5alled  Confederate  States." 
On  these  facts,  the  defendants  must  be  held  chargeable  "with 
notice  of  the  actual  status  of  Edwards  and  of  his  debtors,  as 
respected  each  other,  in  view  of  the  rebellion  and  the  war. 
The  defendants  were,  therefore,  fully  notified  to  take  heed  and 
see  that  the  sale  to  Edwards  was  a  valid  sale,  as  against  the 
plaintiffs,  before  purchasing  from  Edwards.  They  must,  there- 
fore, be  held  to  have  taken  upon  themselves  the  risk  of  its 
turning  out  that  the  sale  to  Edwards  was  invalid,  as  against 
the  plaintiffs,  and  the  risk  of  its  being  established  that  a  right 
of  redemption  still  existed  in  the  plaintiffs. 

The  right  of  the  plaintiffs  to  redeem  this  land  from  the 
lien  which  still  exists  on  it  under  the  deed  of  trust,  is,  there- 
fore, established. 

It  is  set  up,  in  the  answer,  that  the  defendants  have,  since 
they  purchased  and  took  possession  of  the  land,  expended 
more  than  the  sum  of  $200,000  in  erecting  structures,  opening 
mines,  building  roads,  and  constructing  necessary  appurten- 
ances to  the  business  to  be  conducted  on  the  land,  and  making 
other  improvements  thereon ;  that  the  plaintiffs  and  their  cor- 
porators knew  that  the  de  fendants  were  in  possession  of  the  land 
as  purchasers  and  claimed  to  own  it,  and  were  engaged  in  making 
such  improvements  and  expenditures ;  that  neither  the  plaint- 
iflfe  nor  their  corporators  made  any  objection  thereto,  or  gave 
any  notice  of  their  claim  to  the  defendants;  and  that  the 
defendants  took  possession  of  the  land  on  or  about  July  80th, 
1864,  and  have  ever  since  been  in  possession  of  it,  but  have 
derived  no  profits  from  it.  The  only  evidence,  as  to  these 
averments,  is  a  stipulation  by  the  parties,  that  the  defendants 
have  made  improvements  on  the  land  in  question,  and  that 
the  plaintiffs  did  not  remonstrate  or  protest  against  the 
making  of  such  improvements  by  the  defendants,  and  that  the 
plaintiffs  gave  no  actual  notice  of  their  claim  to  the  defend- 
ants, until  the  bringing  of  this  suit.    The  bill  prays,  that  the 
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gale  to  Edwards  under  the  deed  of  trust,  and  the  sale  by  Ed- 
wards to  the  defendants,  may  be  decreed  to  be  null  and  void ; 
that  the  plaintiff  may  be  let  in  to  redeem  the  land,  on  paying 
so  mnch  as  shall  be  decreed  to  be  dne  and  owing  on  the  bonds- 
given  by  Thompson  and  others  to  Edwards ;  that  the  defend- 
ants  may  be  decreed  to  account  with  the  plaintifis  touching 
the  rents,  issues  and  profits  of  the  land,  and  may  be  ordered 
to  pay  to  the  plaintiffs  the  value  of  the  rents,  issues  and  profits 
of  the  land  which  they  have  received  and  taken ;  and  that  it 
may  be  given  in  charge  to  a  master  to  ascertain  the  value  of 
the  rents,  issues  and  profits  which  the  land  might  have  been 
made  to  yield  during  the  space  of  time  in  which  the  defendants 
have  been  in  possession  of  it. 

It  is  claimed,  on  the  part  of  the  defendants,  that,  inasmuch 
as  the  plaintiffs,  at  least  from  the  close  of  the  war,  in  June, 
1865,  until  the  filing  of  this  bill,  on  the  31st  of  December, 
1868,  saw  the  expenditures  going  on,  the  plaintiffs  being  out 
of  possession  of  the  land,  and  the  defendants  being  in  posses- 
sion of  it,  and  made  no  remonstrance  or  objection,  the  plaintiffii 
ought  not  to  be  allowed  to  redeem  the  land,  except  on  condi- 
tion of  first  reimbursing  to  the  defendants  such  expenditures* 
On  the  other  hand,  it  is  contended,  on  the  part  of  the  plaintiffs, 
that,  inasmuch  as  the  answer  of  the  defendants  shows  that^ 
when  the  defendants  made  the  purchase  of  the  land  from 
Edwards,  Edwards  was  the  President  of  the  defendants,  and 
was  one  of  the  nine  trustees  of  their  corporation,  and  that 
such  trustees  were  the  officers  managing  and  directing  the 
affairs  of  the  defendants,  and  that  the  defendants  made  the 
purchase  of  the  land  by  and  through  the  said  trustees,  acting 
as  its  agents  in  the  premises,  it  must  be  held  that  the  knowl- 
edge which  Edwards  had  was  possessed  by  the  defj^dants, 
aside  from  the  rule  as  to  notice,  before  referred  to,  based  upon 
the  state  of  the  records  in  the  recording  office  of  Kanawha 
county ;  that,  as  Edwards  must  be  held  in  law  to  have  known, 
on  the  facts  in  his  possession,  the  illegality  of  the  attempted 
sale  under  the  trust  deed,  the  defendants,  being  chargeable 
with  knowledge  of  the  same  facts,  are  chargeable,  also,  with 
knowledge  of  such  illegality ;  that,  therefore,  the  defendants 
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cannot,  in  judgment  of  law,  be  held  to  have  acted  honafide^  or 
under  a  reasonable  belief  that  they  were  acquiring,  as  against 
the  plaintiff,  a  good  title  to  the  land ;  and  that,  consequently, 
they  are  not  entitled  to  be  protected,  in  respect  of  the  expendi- 
tures which  they  made  on  the  land. 

It  is  a  settled  principle  of  equity  jurisprudence,  (2  Story* a 
JEq.  Jurts.j  9th  ed.j  §  799  a,)  that,  if  a  plaintiff  in  equity 
^seeks  the  aid  of  the  Court  to  enforce  his  title  against  an 
innocent  person,  who  has  made  improvements  on  land,  sup- 
posing himself  to  be  the  absolute  owner,  aid  will  be  given 
to  him  only  upon  the  terms  that  he  shall  make  due  compen- 
sation to  such  innocent  person,  to  the  extent  of  the  benefits 
which  will  be  received  from  such  improvements ;  that  if,  in 
such  a  case,  the  plaintiff  has  fraudulently  concealed  his  title, 
and  has  thereby  misled  the  defendant,  the  title  to  such  com- 
pensation is  founded  in  the  highest  justice;  but  that, 
independently  of  any  such  fraud,  if  the  plaintiff  seeks  from 
an  innocent  pers6n  an  account  of  the  rents  and  profits  of  an 
estate  on  which  the  latter  has  made  improvements,  without 
any  notice  of  any  defect  in  his  title,  a  Court  of  equity,  in 
•decreeing  an  account,  will  aUow  him  to  deduct  or  recoup 
therefrom  a  due  compensation  for  his  improvements.  It  is 
equally  well  settled,  (1  Story*8  JSq.  Juria.^  9th  ed.^  §  885,) 
that,  if  a  party  who  has  title  to  an  estate  stands  by  and 
allows  an  innocent  purchaser  to  expend  money  upon  the 
estate,  without  giving  him  notice,  such  party  will  not  be 
permitted  by  a  Court  of  equity  to  assert  that  title  against 
«uch  purchaser  without  fully  indemnifying  him  for  all  his 
expenditures.  The  defendants  claim  that  they  are,  and  the 
plaintifis  claim  that  the  defendants  are  not,  in  respect  to  the 
•expenditures  made  by  the  defendants  on  the  land  in  question, 
entitled,  within  these  principles,  to  be  allowed  for  such 
expenditures.  At  present,  however,  there  are  not  sufiicient 
facts  before  the  Court  to  enable  it  to  pass  upon  the  equities 
of  the  parties  in  this  respect.  The  subject  was  not  very  fully 
discussed  on  the  hearing,  and,  indeed,  it  could  not  have  been, 
for  the  facts  as  to  the  nature,  character,  time,  and  circum- 
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Stances  of  the  expenditoreB  were  before  the  Conrt  only  on 
the  pleadings  in  the  case,  and  on  the  inconclosive  stipulation 
before  mentioned.  It  is  proper  that  the  question  as  to- 
whether  there  shall  be  an  allowance  to  the  defendants  for 
such  expenditures,  and  the  question  as  to  whether,  if  the 
expenditures  shall  be  found  to  have  exceeded  any  rents  and 
profits  properly  chargeable  against  the  defendants,  the  pay* 
ment  of  such  excess  shall  be  made  a  condition  precedent  to 
the  exercise  of  the  right  of  redemption  by  the  plaintiffs,  and 
various  other  questions  which  will  undoubtedly  arise  on  the 
report  of  a  master  as  to  such  expenditures,  and  their  nature 
and  character,  and  the  time  and  drcnmstances  under  which 
they  were  made,  and  the  status  of  the  plainti£b  and  their 
corporators,  and  of  the  defendants  and  their  corporators,  in 
regard  to  such  expenditures,  should  remain  open  for  con- 
sideration. It  is  not  necessary  that  such  questions  should  be 
decided  now,  or  until  all  the  equities  between  the  parties,  in 
that  regard,  are  brought  fully  before  the  Court  Such  was 
the  cause  pursued  in  Bright  v.  Boydj  (1  Story ^  478, 199  and 
2  Story^  605.)  Those  questions,  and  also  the  question  as  to 
whether  such  paper  title  as  the  defendants  purport  to  have 
to  the  land  in  question,  shall  be  conveyed  by  them  to  the 
plaintiffs,  and  the  question  of  costs,  and  all  other  questions^ 
are  reserved  xmtil  the  coming  in  of  the  report  of  the  master. 

A  decree  will  be  entered,  declaring  the  sale  under  the 
deed  of  trust,  and  the  deed  from  Smith  and  Band  to  Edwards, 
and  the  deed  from  Edwards  to  the  defendants,  to  be  null  and 
void,  so  far  as  respects  the  conveyance  of  any  title  to  the 
land,  as  against  the  plaintifB^  and  that  the  defendants  acquired 
no  title  thereby,  as  against  the  plaintiflb,  to  the  land  in  ques- 
tion, and  that,  by  virtue  of  the  premises,  the  defendants  have 
a  lien  on  the  land  to  secure  the  payment  of  the  amount  due 
and  unpaid  on  the  debt  secured  by  the  deed  of  trust,  they 
being  the  owners  of  such  debt,  and  that  the  plaintiffi  are 
entitled  to  redeem  the  land  from  such  lien ;  and  ordering  a 
reference  to  a  master,  to  take  and  state  an  account  of  the 
amount  due  on  such  debt,  and  of  the  amount  of  the  rents^ 
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isBues,  and  profits  of  the  land  in  the  hands  of  the  defendants^ 
and  of  the  amonnt  of  the  expenditures  made  by  the  defend- 
ants in  improving  the  land ;  and  reserving  all  odier  questions 
until  the  coming  in  of  such  report.^ 

*  The  following  was  the  decree  in  the  came:  "This  ease  haying  come  on  to  be 
heard  upon  the  pleadinga  therein,  and  a  stipnlation  of  the  respectlTe  parties^  and 
James  M.  Carlisle  and  William  A.  Manry  having  been  heard  on  the  part  of  the 
plalntfflh,  and  John  Slosson  and  Benjamin  H.  Smith  on  the  part  of  the  defendants, 
and  the  plaintiffis  haying  applied  te  the  Conrt  to  strike  oat  William  H.  Edwards, 
as  a  defendant^  and  to  dismiss  the  bill  in  respect  to  him,  upon  the  ground  that 
the  said  Edwards  is  a  citizen  of  the  State  of  West  Virginia,  as  is  ayerred  in  the 
defendants'  answer,  it  is  ordered,  that  such  application  be,  and  the  same  is 
hereby  granted.  It  is  slao  ordered,  adjndged,  and  decreed,  that  the  sale,  made 
on  the  twenty-fifth  of  February,  1864,  by  WUliam  J.  Rand  and  Isaac  N.  Smith, 
as  trustees,  of  the  lands  coyered  by  the  deed  of  trust  to  James  F.  Hansford  and 
Isaac  N.  Smith,  trustees,  mentioned  in  the  pleadings  herein,  and  the  deed  thereof 
by  said  Smith  and  Rand  to  said  Edwards,  and  the  deed  thereof  by  said  Edwards 
to  the  defendants,  were  all  and  each  of  them  null  and  yoid,  so  (kr  as  respects 
the  conyeyance  of  eyery  and  all  of  the  said  lands,  as  against  the  plaintiffs,  and 
that  the  defendants  acquired  no  title  thereby,  as  against  the  plaintifb,  to  the 
said  lands,  and  that  the  defendants  haye  a  lien  on  said  lands,  to  secure  the 
payment  of  the  amonnt  due  and  unpaid  on  the  debt  secured  by  the  said  deed  of 
trust,  they  being  the  owners  of  the  said  debt,  and  that  the  plaintifiiB  haye  the 
right  to  redeem  the  said  lands  from  such  lien ;  and  that  it  be,  and  is  hereby 
refenred  to  John  Sedgwick,  Esquire,  of  the  city  of  New  York,  counsellor  at 
law,  as  master,  pro  hao  viee,  with  the  usual  powers  of  a  master,  to  take  and 
state  an  account  of  the  amount  due  on  said  debt,  and  an  account  of  the  amount 
of  the  rents,  issues,  profits,  proceeds,  and  productions  of  the  said  lands,  with 
which  the  defendants  are  properly  chargeable,  and  an  account  of  the  inq»roye- 
ments  made  on  said  lands,  through  expenditures  made  by  the  defendants^  which 
improyements  remain  as  benefits  to  be  receiyed  by  the  plaintiffs,  as  owners  of 
said  lands,  and  their  yalue  at  the  time  of  making  his  report ;  and,  the  said 
master  is  directed  to  enquire  and  report  as  to  the  circumstances  under  which 
such  improyements  were  made,  and  whether  the  same  were  made  in  good  feith 
or  not,  and  whether  with  cur  without  notice  of  defect  of  title,  and  whetiier  the 
phuntiffs  ought  to  render  compensation  for  the  same  to  the  defendants,  and,  if 
so,  in  what  amount.  And  the  Court  doth  fiirther  direct,  that,  in  taking  such 
accounts,  and  making  such  inquiries,  the  said  master  may  call  for  the  production 
of  such  books  and  papers  as  it  may  seem  to  him  fitting,  and  may  examine  such 
witnessee,  and  at  such  places,  as  shall  seem  to  him  proper,  and  receiye  and  con- 
sider such  depositions  as  shaU  be  offered  in  eyidence  by  eiUier  of  the  said 
parties,  and  may  inspect  the  said  lands ;  and  that  he  return,  with  his  report,  aU 
such  testimony  as  shall  be  adduced  before  him,  and  that  he,  with  aU  conyenient 
qieed,  make  report  io  the  Court  of  his  proceedings  in  the  premises.  AU  otiier 
questions  are  reseryed  until  the  coming  in  of  said  report" 
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vs. 
Samuel  H.  Doughty.    In  Equity. 

Where  a  bill  in  equity  stated  that  it  was  brought  by  the  United  States  at  the 
relation  of  certain  persons,  and  did  not  state  that  the  United  States  brought 
it  by  their  District  Attorney,  and  was  subscrilied  by  certain  other  persons  as 
solicitors  for  the  plaintifih,  and  the  prayer  of  it  was  that  certain  letters  patent 
of  the  United  States  issued  to  the  defendant  might  be  surrendered  to  be  can- 
celled :  Eisldy  on  demurrer  to  the  bill,  that  it  was  bad,  as  not  stating  a  case 
which  entitled  the  United  States  to  the  relief  sought 

This  Court  can,  under  the  85th  pection  of  the  Act  of  September  24th,  1789, 
(1  U,  8,  Btat,  at  Larg€,  92,)  recognize  the  United  States  as  a  plaintiff  on  the 
record,  only  when  the  record  shows  that  the  United  States  appear  as  plaintiflb 
by  the  District  Attorney. 

(Before  Blatcbfobd,  J.,  Southern  District  of  New  York,  June  28th,  1870.) 

Blatohfoed,  J.  This  is  a  demurrer  to  the  pleading  filed 
by  the  plaintiffs  in  this  snit  before  the  commencement  thereof. 
The  pleading  styles  itself  a  "bill  or  information,"  bnt  is 
snbstantiallyy  in  form,  a  bill  in  equity.  It  states,  that  it  is 
bronght  at  the  relation  of  Joseph  I.  West  and  three  other 
persons  who  are  named.  The  prayer  of  the  bill  is,  that  the 
defendant  may  be  decreed  to  deliver  np  and  surrender  certain 
reissued  letters  patent,  issued  to  him  by  the  United  States, 
August  1st,  1865,  for  an  "  improvement  in  skeleton  skirts,"  to 
be  cancelled,  a^d  may  be  enjoined  from  suing  for  the  infringe- 
ment thereof,  or  interfering,  by  means  thereof,  with  the  people 
of  the  United  States,  in  the  business  of  making,  using,  or 
selling  hoop  skirts,  in  accordance  with  the  specification  of 
claim  of  said  reissued  letters  patent.  The  ground  of  the  bill 
is,  that  the  letters  patent  were  issued  by  the  United  States 
inadvertently,  and  by  accident  and  mistake,  and  are,  therefore, 
void.    The  demurrer,  which  styles  the  pleading  to  which  it 
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demnrB  an  information,  demurs  to  it  for  several  reasons,  one 
of  which  isy  that  it  does  not  state  a  case  entitling  the  plaintiff 
to  the  relief  sought. 

The  bill  appears,  on  its  face,  not  to  be  brought  by  the 
District  Attorney  of  the  United  States  for  this  District.  It 
is  subscribed  by  certain  other  persons  as  solicitors  for  the 
plaintiffs.  The^bill  does  not  state,  in  the  body  of  it,  that  the 
United  States  bring  it  by  the  District  Attorney,  but  merely 
states  that  they  bring  it  against  the  defendant,  at  the  relation 
of  the  relators.  The  names  of  the  plaintiflb'  solicitor^  are  not 
found  in  the  body  of  the  bill,  but  are  appended  at  the  end  of 
it.  This  Court  can  recognize  the  United  States  as  a  plaintiff 
on  the  record,  only  when  the  record  shows  that  the  United 
States  appear  as  plaintiffs  by  the  District  Attorney  of  this 
District.  Upon  this  bill,  if  there  are  any  plaintiff,  the 
United.  States  are  such  plaintiffs.  The  relators  are  not  plaint- 
iffs. The  bill  must  be  maintained,  and  is  sought  to  be  main- 
tained, if  at  all,  solely  on  the  right  of  the  United  States 
themselves,  as  plaintiff,  to  bring  it.  Now,  by  the  35th  section 
of  the  Judiciary  Act  of  September  24th,  1789,  (1  U.  S.  Stat 
at  La/rge^  92,)  it  is  provided,  that  there  shall  be  appointed,  in 
each  District,  a  person  to  act  as  attorney  for  the  United  States 
in  such  District,  whose  duty  it  shall  be  to  prosecute,  in  such 
District,  all  civil  actions  in  which  the  United  States  shall  be 
concerned,  except  before  the  Supreme  Court  in  the  District 
in  which  that  Court  shall  be  holden.  Under  this  statute,  it 
has  always  been  held  by  the  Federal  Courts  in  this  District, 
that  there  is  no  power  conferred  on  them,  by  statute  or  usage, 
to  recognize  a  suit,  civil  or  criminal,  as  legally  before  them, 
in  the  name  of  the  United  States,  unless  it  is  instituted  and 
prosecuted  by  a  District  Attorney  legally  appointed  and 
commissioned  conformably  to  the  statute.  ( United  Staie%  v. 
McAwy,  4  Blatchf.  C.  C.  R.,  418.)  The  fact  that  the  suit 
is  instituted  on  behalf  of  the  United  States  by  the  person 
who  is  District  Attorney,  and  that  he  acts  as  such,  in  institut- 
ing the  suit  on  behalf  of  the  United  States,  must  appear  by 
the  face  of  the  bill  or  declaration,  or  the  pleading  will  be 
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held  bad  on  demurrer,  as  not  stating  a  case  which  entitles  the 
United  States  to  the  relief  sought.  The  only  intehdmeiit 
that  can  be  drawn  from  the  face  of  the  bill,  in  this  case,  is, 
that  it  is  filed  without  the  authority  of  the  United  States,  inas- 
much, as  it  does,  not,  by  its  face,  appear  to  be  filed  on  behalf 
of  the  United  States,  by  the  ofiScer  by  whom,  alone,  the  United 
States  can,  under  the  statute,  prosecute  this  suit. 

For  this  reason,  the  bill  must  be  dismissed,  without  refer- 
ence to  any  of  the  other  points  taken  by  the  defendant,  on  the 
argument  of  the  demurrer. 

Eohjoarda  Pierrepont  and  Frederick  H.  Betts^  for  the 
plaintifis. 

Edwin  W.  Staughtan  and  Stephen  D.  Lawy  for  the 
defendant. 


John  H.  Van  Antwerp 

HlLAND  B.  HlTLBITRD,  CoMFTBOLLEB  OF  THE  CxTBBBNCT,  FbAN- 

ois  E.  Sfinnbb,  Tbeasvbeb  of  the  United  States,  and 
Lewis  Eingbley,  Beoeiveb  of  the  Nauonal  Bank  of 
Unadilla.    In  Equity. 

This  Court  has  no  jurisdiction  to  entertain  a  suit  in  equity,  brought  by  a  priyate 
person,  to  interfere  with  or  control  the  administration  of  the  duties  of  the 
ComptroUer  of  the  Currency  and  of  the  Treasurer  of  the  United  States,  in  re- 
spect to  bonds  deposited  with  the  Treasurer,  to  secure  the  redemption  of 
the  circnlating  notes  of  a  national  bank,  under  the  Act  of  Jane  8d,  1864,  (18 
U.  8,  SUU.  at  Zarffe,  99.)    Per  Woodbuvf,  J. 

No  such  jurisdiction  is  conferred  by  that  Act.    Per  Woodbuft,  J. 

The  provisions  of  the  56th  and  SYth  sections  of  that  Act,  explained.    Per  Wood- 

BUTF,  J. 

A  plea  to  the  jurisdiction  of  this  Court,  alleging  facts  which  show  a  want  of 
jurisdiction,  is  not  a  submission  to  the  jurisdiction.    Per  Woodbuff,  J. 

(Before  Woodbuvf  and  Hall,  JJ.,  Northern  District  of  New  York,  Jime^  I8fO.) 
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Thb  defesdantB  in  this  Buit  were  Hiland  B.  Hnlburd^ 
Comptroller  of  the  Currency  of  the  United  States,  Francis  E. 
Spinner,  Treasurer  of  the  United  States,  and  Lewis  Kingslej, 
Beceiver  of  the  National  Bank  of  Unadilla.    The  suit  waa 
brought  to  compel  the  Comptroller  of  the  Currency  and  the 
Treasurer  to  discover  what  disposition  had  been  made  of  the 
bonds  of  the  United  States,  to  the  amount  of  $111,200,  which 
the  National  Bank  of  Unadilla  had,  prior  to  the  8th  of  June, 
1867,  deposited  with  the  said  Treasurer  for  the  purpose  of 
procuring  circulating  notes,  in  pursuance  of  the  Act  of  Con- 
gress, entitled  ^^An  Act  to  provide   a  national   currency, 
secured  by  a  pledge  of  United  States  bonds,  and  to  provide  for 
the  circulation  and  redemption  thereof,"  approved  June  3d, 
.1864,  (13  271  S.  Stat,  at  Large^  99,)  and  the  Acts  amendatory 
thereof,  and  how  many  of  such  bonds  had  been  sold,  and  the 
time  and  times  when  so  sold,  and  where,  and  the  amounts 
realized  therefrom,  and  the  disposition  made  of  the  proceeds, 
wand  how  many  of  said  bonds,  if  any,  remained  unsold,  and 
how  many  of  said  circulating  notes  haa  been  redeemed,  and 
how  many  were  still  outstanding,  and  what  had  been  done 
with  respect  to  the  interest  accruii^g  upon  said  bonds  on  the 
1st  of  November,  1867,  on  the  Ist  of  May,  1868,  and  on  the 
1st  of  November,  1868,  and  how  much  of  the  proceeds  of  the 
said  bonds  and  interest  still  remained  in  the  Treasury  of  the 
United  States,  and  what  disposition  the  said  defendants  in- 
tended to  make  of  any  surplus  bonds  and  the  interest  thereon^ 
or  the  surplus  proceeds  thereof,  after  the  redemption  of  all  the 
circulating  notes  of  the  said  bank,  or  adequate  provision  had 
been  made  therefor.    The  bill  further  sought  a  decree,  adjudg- 
ing, that  neither  the  Comptroller  nor  the  Treasurer  of  the 
United  States  had  any  further  official  duty  or  authority,  in  re- 
spect to  the  said  bonds  and  the  interest  thereon,  than  to  apply 
or  employ  them,  or  the  proceeds  thereof,  to  the  redemption  of 
the  circulating  notes  of  the  said  bank,  and  that  they,  nor 
either  of  them,  had  any  l^al  right  or  authority  to  retain  any 
surplus  bonds  or  proceeds,  after  the  said  circulating  notes  were 
redeemed,  or  their  redemption  provided  for,  in  the  legal  cur- 
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rency  of  the  United  States,  or  to  do  otherwise  than  to  pay  the 
same  over  to  the  plaintiff,  as  the  assignee  of  all  of  the  interest  of 
the  said  bank  therein ;  and  fhrther  adjudging,  that  the  plaintiff, 
as  such  assignee,  upon  depositing  in  the  Treasury  of  the  United 
States,  in  legal  currency,  a  sum  which,  with  what  was  now  there 
deposited  as  the  proceeds  of  bonds  sold  and  interest  collected, 
would  be  sufficient  to  redeem,  at  par,  all  the  circulating  notes 
of  the  said  bank,  would  be  entitled  to  receive  from  the  said 
Comptroller  or  the  said  Treasurer  all  of  the  bonds  remaining 
unsold,  or,  if  all  had  been  sold,  then  that  he  would  be  entitled 
to  any  surplus  arising  from  th&  proceeds  of  sale,  and  interest 
accrued,  after  the  redemption  of  all  of  the  said  circulating  notes, 
or  adequate  provision  had  been  made  therefor ;  and,  that  the 
said  Comptroller,  or  the  Treasurer  of  the  United  States,  might 
be  decreed  to  deliver  the  said  surplus  bonds  and  interest 
to  the  plaintiff.  No  discovery  was  sought  from  the  defendant 
Kingsley ;  but  it  was  further  prayed,  that  it  might  be  decreed 
that  Hulburd,  as  Co|(iptroller  of  the  Currency,  had  no  legal 
right  or  authority  to  appoint  a  receiver  of  the  said  bank,  or 
of  any  of  its  assets  or  property,  and  that  the  pretended  ap- 
pointment of  the  defendant  Kingsley,  as  such  receiver,  was 
null  and  void.  The  bill  also  sought  an  injunction,  restraining 
the  defendant  Hulburd,  as  Comptroller  of  the  Currency,  and 
the  defendant  Spinner,  as  Treasurer  of  the  United  States,  from 
disposing  of  any  of  said  bonds,  or  the  proceeds  thereof,  or  in- 
terest thereon,  remaining  after  the  said  circulating  notes  had 
been  redeemed,  or  their  redemption  provided  for,  in  any  other 
manner  thsoi  to  deliver  or  pay  the  same  to  the  plaintiff,  as  his 
property,  by  virtue  of  the  assignment  to  him  by  the  said  bank, 
and  restraining  Kingsley,  as  such  receiver,  from  receiving,  or 
in  any  way  interfering  with,  any  of  said  bonds  or  the  proceeds 
thereof. 

The  material  facts  upon  which  the  discovery  and  relief 
were  sought  were,  that  the  said  bank  received  from  the  Comp- 
troller of  the  Currency  circulating  notes,  to  the  amount  of 
$100,000 ;  that  the  plaintiff  loaned  to  the  bank  $60,000  of  the 
said  $111,200  of  bonds  of  the  United  States,  to  enable  the 
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bank  to  receiTe  the  said  amount  of  drcnlating  notes ;  that,  on 
or  about  the  8th  of  Jnne,  1867,  the  said  bank,  by  vote  of  two- 
thirds  of  its  capital  stock,  determined  to  go  into  liquidation,  as 
a  national  bank,  and  duly  notified  the  Comptroller  of  the 
Currency,  of  such  determination,  and  notices  thereof  were,  at 
or  about  that  date,  published,  pursuant  to  the  said  Act  of  Con- 
gress, and  all  lawful  proceedings  were  taken  to  put  its  affairs 
into  liquidation ;  that,  from  that  time,  it  ceased  to  exist  or 
transact  business  as  a  national  bank ;  that,  since  that  time,  it 
had  done  all  things  required  by  the  said  Act  to  be  done,  to 
enable  it  to  go  into  liquidation,  as  a  national  bank,  and  close 
its  affairs,  as  such  ;  that,  on  the  8th  of  June,  1867,  the  said 
bank,  in  consideration  of  the  aforesaid  loan,  to  secure  the  re- 
turn of  the  bonds  to  the  plaintiff,  and  to  secure  the  redemption 
of  its  circulating  notes  at  the  "New  York  State  IN'ational  Bank 
at  Albany,  (its  legally  appointed  agency,)  and  in  consideration 
of  $3,000,  in  due  form  of  law  assigned  to  the  plaintiff  all  its 
right,  title  and  interest  in  the  bonds  so  deposited  with  the  de- 
fendant Spinner,  as  Treasurer  of  the  United  States ;  that  the 
plaintiff  thereupon  assumed  the  obligation  to  redeem  all  of  the 
said  circulating  notes,  which  obligation  he  had,  ever  since,  been 
ready  to  perform,  upon  the  receipt  of  the  said  bonds,  and  was 
still  ready  to  perform  and  discharge,  so  far  as  he  could  be  per- 
mitted so  to  do,  or  as  was  practicable,  by  reason  of  the  oflScial 
action  of  the  Comptroller  of  the  Currency  and  of  the  Treasurer 
of  the  United  States,  afterwards  allied  in  the  bill ;  that  no- 
tice of  such  assignment  was  given  to  the  said  Hulburd  and 
Spinner,  and  the  plaintiff  offered  to  the  said  Hulburd  to  re- 
deem all  of  the  said  circulating  notes,  upon  receiving  said  bonds, 
or,  that  if  the  said  Hulburd,  as  Comptroller  of  the  Currency, 
would  hand  over  to  the  plaintiff  the  said  bonds,  the  plaintiff 
would  pay  over  to  the  Treasurer  of  the  United  States,  or  to 
the  proper  department  of  the  Government,  in  the  legal  tender 
notes  of  the  United  States,  an  amount  equal  to  the  then  out- 
standing circulating  notes  of  the  said  bank,  to  wit,  $100,000  ; 
that  the  said  Hulburd  refused  to  deliver  to  plaintiff  the  said 
bonds  on  his  making  such  deposit,  or  to  recognize  the  plaint- 
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ifPs  right  to  the  said  bonds,  in  any  form  or  nnder  any  circmn- 
stances  whatever,  and  had  continued  to  act  in  disregard  and 
in  defiance  of  snch  right ;  that  the  said  circulating  notes  had, 
80  far  as  presented,  been  redeemed  at  the  said  Kew  York  State 
National  Bank,  by  or  for  the  plaintiff;  that,  four  days  after 
the  said  bank  had  determined  to  go  into  liquidation,  and  on 
the  12th  of  Jniie,  1867,  it  being  then  in  process  of  liquidation, 
it  was  organized  as  a  State  bank,  and  continued  to  exist  and 
do  business  as  a  State  bank,  until  its  assets  and  property  were 
taken  by  the  defendant  Eingsley,  claiming  to  have  been  ap- 
pointed receiver  of  the  said  National  Bank  of  Unadilla,  by  the 
defendant  Hulburd,  as  Comptroller  of  the  Currency ;  that,  in 
August,  1867,  the  defendant  Hulburd,  as  such  Comptroller, 
assumed  to  appoint  the  defendant  Kingsley  such  receiver ; 
that  Kingsley  accepted  the  appointment,  and  in  that  capacity 
had  taken  possession  of  all  the  assets  and  property,  in  any  way 
or  form,  pertaining  to  the  said  bank,  both  as  a  national  and 
State  bank,  and  claimed,  in  his  capacity  as  such  receiver,  an 
interest,  adverse  to  the  plaintiff,  in  the  said  bonds,  so  deposited 
with  the  Treasurer  of  the  United  States,  and  assigned  to  the 
plaintiff;  that,  when  the  said  receiver  was  appointed,  neither 
the  said  National  Bank  of  Unadilla,  nor  its  agent  for  redemp- 
tion, had  refased  or  neglected  to  redeem  any  of  its  circulating 
notes  according  to  law,  and  no  act  had  been  done  or  omitted 
which  authorized  the  Comptroller  to  appoint  a  receiver  for  the 
purpose  of  winding  up  its  affairs ;  that  Hulburd,  as  Comp- 
troller, and  Spinner,  as  Treasurer,  had  no  interest  in,  or  official 
duty  to  perform  in  respect  to,  the  said  bonds  and  interest  and 
the  proceeds  thereof,  except  to  apply  so  much  as  should  be 
necessary  to  the  redemption  of  the  said  circulating  notes,  and 
to  deliver  and  pay  the  balance,  which  the  plaintiff  averred  to 
be  his  property,  to  him ;  that  the  said  bonds  were  of  greater 
amount,  at  their  par  value,  than  such  circulating  notes,  by 
$11,200,  and  interest  to  the  amount  of  $3,836  in  gold  had  ac- 
crued thereon,  on  the  1st  of  November,  1867,  and  other  inter- 
est had  accrued  thereon  May  Ist,  1868,  and  November  1st, 
1868,  and  they  had,  during  all  the  times  aforesaid,  a  market 
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value  of  eight  per  cent,  above  their  par  value ;  that  the  plaint- 
iff, on  the  8th  of  August,  1867,  offered  to  the  said  Spinner  the 
taxes  payable  on  the  said  circulating  notes,  conditioned  upon 
the  delivery  of  the  bonds  to  the  plaintiff,  on  his  depositing 
l^al  tender  notes,  equal  in  amount  to  the  said  circulating  notes 
then  outstanding,  and  that  he  was  still  willing  and  thereby 
offered  to  pay  such  taxes  on  that  condition ;  that,  after  notice 
of  the  plaintiff's  rights,  and  after  the  offer  to  pay  into  the 
Treasury  of  the  dnited  States  $100,000  in  l^al  tender  notes, 
for  the  redemption  of  such  circulating  notes,  the  said  Hulburd, 
as  Comptroller  of  the  Currency,  gave  public  notice  that  he 
would  redeem  such  circulating  notes  at  the  Treasury  Depart- 
ment in  the  city  of  Washington,  and  had  sold,  at  various  times, 
the  bonds  aforesaid,  to  the  amount  of  from  $70,000  to  $80,000, 
at  a  premium  of  about  six  per  cent.,  and  the  proceeds  had 
been  paid  into  the  Treasury  of  the  United  States,  subject  to 
his  direction  and  control,  for  the  redemption  of  such  circulat- 
ing notes,  and  some  of  such  notes  had  been  redeemed ;  that 
the  said  Hulburd,  as  Comptroller  of  the  Currency,  refused  to 
recognize  the  rights  of  the  plaintiff,  and  intended  to  retain  the 
remaining  bonds,  or  sell  them,  and,  after  the  redemption  of  all 
the  said  circulating  notes,  pay  any  surplus  to  the  general  cred- 
itors of  the  said  National  Bank  of  Unadilla,  or  to  the  defend- 
ant Kingsley,  as  the  pretended  receiver  thereof;  that,  in 
September,  1868,  the  plaintiff  again  offered  to  redeem  the  said 
circulating  notes,  in  pursuance  of  his  agreement  to  do  so,  but 
the  said  Hulburd  declined  to  recognize  the  plaintiff's  rights  or 
obligations,  and  intended  himself  to  redeem  such  notes  with 
the  said  bonds  or  their  proceeds,  and  to  dispose  of  the  surplus 
{over  $20,000)  in  defiance  and  disregard  of  the  rights  of  the 
plaintiff. 

The  Comptroller  of  the  Currency  and  the  Treasurer  of  the 
TTnited  States  interposed  a  plea  to  the  jurisdiction  of  the 
Court  over  them,  or  either  of  them,  averring  that  they  were, 
at  the  time  of  the  service  of  the  writ  of  subpoena  in  the  suit, 
inhabitants  of  the  city  of  Washington,  in  the  District  of  Colum- 
bia, and  not  within  the  jurisdiction  of  this  Court,  and  that 
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Bach  writ  of  sabpcena  was  served  upon  them  at  sach  city  of 
Washington. 

John  H,  Reynolds^  for  the  plaintiff. 

Wmiam  Dorsheimer  {District  Attorney)  and  £d7mn  W. 
Stoughtony  for  the  defendants. 

Woodruff,  J.  The  discovery  and  relief  sought  by  the 
bill  of  complaint  include  an  inquiry  iftto,  and  a  direct  inter- 
ference with,  the  administration  of  the  duties  of  the  Comptrol- 
ler of  the  Currency,  and  of  the  Treasurer  or  the  United  States, 
in  respect  of  bonds  deposited  with  such  Treasurer,  under  the 
Act  of  June  3d,  1864,  to  provide  a  national  currency,  (18  £71 S. 
Stat,  cut  Loflrge^  99,)  to  secure  the  redemption  of  the  circulating 
notes  of  a  national  bank.  The  bill  assumes  that  this  Court 
has  jurisdiction  and  authority  to  call  those  officers  of  the 
Govenmient  to  account  for  their  official  acts ;  to  require  them 
to  state  what,  in  their  official  capacity,  they  intend  further  to 
do ;  to  restrain  them  by  injunction  from  doing  what  is  unjust 
or  inequitable  towards  the  plaintiff;  and,  by  decree,  to  compel 
them  to  exercise  their  functions,  in  respect  to  such  bonds, 
according  to  the  law,  as  interpreted  by  the  Court,  and  to  ren- 
der justice  and  equity  to  the  plaintiff. 

The  action  is  not  brought  against  them  as  individuals,  to 
restrain  or  redress  a  wrong,  which,  as  private  persons,  they  are 
doing  or  threaten  to  do,  to  the  private  rights  of  the  plaintiff; 
and,  if  it  were,  their  residence  at  Washington  would  forbid 
any  attempt  to  give  this  Court  jurisdiction,  by  the  service  of 
process  of  subpoena,  unless  they  should  be  found  and  served 
within  this  District.  The  Act  of  Congress  relating  to  both  the 
Circuit  and  District  Courts  is  quite  explicit,  that  no  civil  suit 
shall  be  brought  before  either  of  said  Courts,  against  an  in- 
habitant of  the  United  States,  by  any  original  process,  in  any 
other  District  than  that  whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time  of  serving  the  writ.  {Act 
of  Septmhber  24<A,  1789,  §  11, 1  U.  S.  Stat,  at  Zargey  78, 
79.) 
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It  is  not  claimed  that  this  C!oiirt  has,  by  virtue  of  the 
statutes  creating  the  Court,  any  jurisdiction  of  the  officers  of 
the  Executive  departments  at  Washington,  to  review  or  con- 
trol their  official  acts,  or  to  prescribe  rules  for  the  adminis- 
tration of  their  offices,  on  allegations  that,  in  such  adminis- 
tration, they  have  violated,  or  are  about  to  violate,  the  private 
rights  of  an  individual,  even  though  such  public  officers  should 
be  found  in  this  District  and  be  here  served  with  process.  I 
say  nothing  of  private  wrongs,  committed  without  color  of 
official  authority,  or  even  with  such  color,  if  outside  of  the 
jurisdiction  of  such  officers ;  but  it  would  be  a  most  extraordi- 
nary daim,  that  the  Secretary  of  State  of  the  United  States, 
or  tiie  Treasurer  of  the  United  States,  is  liable  to  be  sued  in 
any  District  or  Districts  of  the  United  States  where  he  may  at 
any  time,  or  from  time  to  time,  be  found,  by  any  individual 
who  conceives  himself  aggrieved  by  his  official  acts,  or  who 
alleges  a  title  to  be  paid  mdneys  which  have  been  paid  into 
the  Treasury  of  the  United  States,  or  to  receive  other  prop- 
erty held  by  the  last-named  officer,  as  such  Treasurer.  The 
power  of  the  Circuit  Court  in  the  District  of  Columbia,  and, 
incidentally,  the  question  whether  the  Circuit  Courts  of  the 
United  States,  severally,  had  power  to  issue  writs  of  mandamus 
to  compel  an  officer  of  the  United  States  to  perform  a  minis- 
terial act,  were  fully  discussed  in  Kendall  v.  United  States^  (12 
Peter9y  524,)  and  the  cases  there  cited  affirm,  that  even  that 
power  has  not  been  conferred  on  the  Circuit  Courts  within 
the  States.  (See  Marbury  v.  Madieon^  lOnmehj  127;  JUcItir 
tire  y.  Wood,  7  Oranoh^  604;  JH^Chmg  v.  SiUiman,  6  Wheat- 
on,  698 ;  Beeside  v.  Walker,  11  How.,  272 ;  United  States  v. 
Ghithrie,  17  Id.,  284 ;  United  Stales  v.  The  Commissioner,  5 
WaOaoe,  563.) 

The  present  suit  proceeds  in  this  Court  as  a  Court  of 
equity,  against  the  defendant  Hulburd,  as  Comptroller  of  the 
Currency,  and  against  the  defendant  Spinner,  as  Treasurer  of 
the  United  States.  *  It  arraigns  their  acts  in  that  capacity,  and 
seeks  to  control  their  official  acts  in  the  future.  It  being  con- 
ceded that  they  are  inhabitants  of  the  city  of  Washington, 
Vol.  Vn.— 28 


4S4  NORTHERN  DISTRICT  OF  NEW  TORE, 

Yftn  Antwerp  v,  Hnlbiird. 

and  the  statute  plainly  forbidding  that  a  civil  suit  Bhonld  be 
brought  against  them  in  this  District  by  the  service  upon 
them  in  Washington  of  a  subpoena  to  answer,  the  jurisdiction 
of  this  Court  over  them  is  claimed  to  be  conferred,  and,  as  an 
incident,  the  right  to  summon  them  to  appear  here,  by  the 
special  provisions  of  the  Act  to  provide  a  national  currency, 
before  referred  to,  and  the  Acts  amending  the  same. 

Deferring,  for  the  present,  the  inquiry  wheth^  the  proper 
mode  of  raising  the  question  is  by  the  plea  which  has  been 
interposed  on  behalf  of  the  C!omptroller  of  the  Currency  and 
the  Treasurer,  I  deem  it  proper  to  examine,  first,  the  claim 
that  the  Act,  called,  for  convenience,  the  National  Currency 
Act,  confers  the  power  and  jurisdiction  contended  for.  The 
sections  of  the  Act  which  are  relied  upon  as  conferring  juris- 
diction are  the  fifty-sixth  and  fifty-seventh. 

The  fifty-sixth  section  provides,  that  all  suits  and  pro- 
ceedings arising  out  of  the  provisions  of  the  Act,  in  which 
the  United  States,  or  its  ofiSoers  or  agents,  shall  be  parties, 
shall  be  conducted  by  the  District  Attorneys  of  the  several 
Districts,  under  the  direction  and  supervision  of  the  Solicitor  of 
the  Treasury.  Obviously,  this  section  neither  expressly,  nor 
by  implication,  affects  the  jurisdiction  of  any  Court.  It  as- 
sumes, it  is  true,  that  suits  may  be  brought  and  proceedings 
instituted  which  have  their  foundation  in  the  provisions  of 
the  Act,  and  that  the  United  States,  or  its  officers  or  agents, 
may  be  parties  to  such  suits,  and  declares,  and  only  declares, 
that  such  suits  and  proceedings  shall  be  conducted  by  the 
District  Attorney.  If  this  section  is  not  solely  applicable  to 
actions  and  proceedings  instituted  by  or  in  the  name  of  the 
United  States,  or  its  officers  or  agents,  and  may,  by  a  liberal 
construction,  be  held  to  impose  upon  the  District  Attorney 
the  duty  of  conducting  the  defence  of  suits  and  proceedings  to 
which  third  parties  may  see  fit  to  make  the  United  States,  or 
its  officers  or  agents,  parties  defendant,  still,  this  language  can- 
not be  held  to  authorize  the  institution  of  such  suits,  or  to 
give  jurisdiction  to  a  Court  not  having,  independently  of  this 
section,  authority  to  entertain   them.      The  most  obvious 
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meaning,  intent  and  effect  of  this  section  are,  to  impose  upon 
the  District  Attorneys  the  daty  of  conducting  snits  and  pro- 
ceedings which  may  be  necessary  to  carry  into  Ml  effect  the 
provisions  of  the  Act,  whether  snch  suits  are  brought  in  the 
name  of  the  United  States  or  of  the  Comptroller  of  the  Cur- 
rency, or  in  the  name  of,  or  by,  the  receiver  of  a  banking  asso- 
ciation, and  in  whatever  Court  such  suits  may  be  prosecuted. 
In  general,  the  language  employed,  that  such  suits  and  pro- 
ceedings "shall  be  conducted,"  imports  prosecution,  either 
civil  or  criminal,  and  not  defence;  and,  in  the  other  pro- 
visions of  the  Act,  there  are  numerous  cases  contemplated,  to 
which  such  use  of  the  language  applies.  But,  as  already,  in 
substance,  said,  this  section,  whether  it  is  confined  to  the 
prosecution,  or  includes  also  the  defence,  in  nowise  purports 
to  indicate  when,  where,  or  for  what  purpose  such  suits  or 
proceedings  may  be  instituted,  or  to  give  them  any  l^ality  or 
cfiiciency.  Such  legality  and  efficiency  must  be  determined 
by  other  provisions  of  law.  This  section  can  no  more  be 
fiaid  to  enlarge  the  jurisdiction  of  the  Circuit  Court  of  the 
United  States,  either  as  to  person  or  subject  matter,  than  it 
can  to  confer  upon  a  State  Court  a  jurisdiction  not  possessed 
before  the  enactment. 

How  far  is  the  plaintiff's  position  aided  by  the  fifty-seventh 
section  f  That  section  enacts,  that  suits,  actions  and  proceed- 
ings against  any  association  under  the  Act,  may  be  had  in  any 
Circuit,  District  or  Territorial  Court  of  the  United  States  held 
within  the  District  in  which  such  association  may  be  estab- 
lished, or  in  any  State,  county  or  municipal  Court  in  the 
county  or  city  in  which  said  association  is  located,  having 
jurisdiction  in  similar  cases.  It  is  not,  and  plainly  it  cannot 
be,  claimed,  that  this  affirmative  enactment  has  any  applica- 
tion to  a  suit  against  the  Comptroller  of  the  Currency  or  the 
Treasurer  of  the  United  States.  Its  terms  are  explicit,  and 
the  only  suits,  actions,  or  proceedings  mentioned,  are  those 
against  an  association. 

But  there  is  a  proviso  to  the  fifty-seventh  section,  which, 
it  is  claimed,  warrants  the  present  suit.    That  proviso  is  in 
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these  terms:  *' Provided,  however,  that  all  proceedings  to  en- 
join the  Comptroller  nnder  this  Act,  shall  be  had  in  a  Oircnit, 
District,  or  Territorial  Court  of  the  United  States,  held  in  the 
District  in  which  the  association  is  located."  It  is  argned 
that,  because  the  present  snit  is  brought  to  obtain  an  injunc- 
tion, and  appertains  to  the  allied  rights  of  the  plaintiff  to 
bonds  deposited  in  pursuance  of  the  Act,  therefore,  this  pro- 
viso declares  that  this  suit  shall  be  brought  in  this  or  some 
other  Federal  Court,  and,  by  necessary  implication,  gives  this 
Court  jurisdiction  to  summon  the  Comptroller,  if  not  also  the 
Treasurer  of  the  United  States,  to  appear  therein  and  answer. 
This  is  a  violent  construction,  I  think,  to  the  language  of  a 
proviso  which  is  in  the  form  of  limitation,  not  of  afSrmative 
authorization,  and  has,  I  think,  no  such  meaning. 

What  are  the  proceedings  which  may  be  had  to  enjoin  the 
Comptroller  "  under  this  Act  f"  No  section  provides  for  or 
refers  to  such  a  suit  as  the  present.  The  eighth  section 
declares,  that  the  association  itself  shall  have  power  to  sue 
and  may  be  sued,  complain  and  defend  in  any  Court  of  law 
and  equity,  as  fully  as  natural  persons.  Under  this  section,  if 
the  association  should  prosecute  a  suit  of  any  nature  against 
any  defendants  whomsoever  in  any  Court,  all  the  conditions 
of  jurisdiction  over  the  person  of  the  defendant,  and  of  the 
subject  matter,  must  be  satisfied.  The  forty-sixth  section 
relieves  the  association  from  the  consequences  of  a  refusal  U>  i 

redeem  circulating  notes,  and  of  the  protest  of  such  notes, 
when  the  payment  of  such  notes  has  been  restrained  by  order 
of  a  "Court  of  competent  jurisdiction."  This,  of  course,  de- 
clares nothing  in  respect  to  the  nature  or  extent  of  the  juris- 
diction of  any  Court.  So,  of  that  part  of  section  fifty  which 
makes  the  adjudication  of  a  Court  of  competent  jurisdiction 
competent  proof  of  claims  against  an  association ;  and,  also, 
of  section  fifty-eight,  which  authorizes  the  recovery  by  the 
association  of  the  penalty  for  mutilating  its  bills ;  and,  also, 
of  the  sections  which  declare  counterfeiting  the  bills,  or  en- 
graving plates  for  forging,  a  felony,  or  punishable  by  fine  or 
imprisonment.    Section  fifly-three  gives  the  Circuit,  District 
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and  Territorial  Courts  of  the  IJBited  States  jurisdiction  of  a 
suit  brought  by  the  Oomptroller  of  the  Currency  to  obtain  a 
judgment  declaring  a  forfeiture  of  the  franchises,  &c.,  of  an 
^association,  for  a  violation  of  the  provisions  of  the  Act. 

Section  fifty,  however,  provides  a  case  in  which  the  Comp- 
troller of  the  Currency  may  be  enjoined,  and  prescribes  the 
mode  in  which  he  may  be  called  upon  to  show  cause  why  he 
should  not  be  enjoined.  By  that  section,  the  Comptroller,  on 
becoming  satisfied  that  any  association  has  refused  to  pay  its 
circulating  notes,  and  is  in  default,  is  authorized  to  appoint  a 
receiver  to  take  possession  of  the  books,  records  and  property 
of  the  association,  collect  the  debts,  &c.,  of  the  association,  and 
sell  its  real  and  personal  estate,  and  pay  over  all  money  made 
or  realized,  to  the  Treasurer  of  the  United  States,  subject  to  the 
order  of  the  Comptroller  of  the  Currency.  But  the  proviso  to 
the  section  declares,  that,  if  such  association  shall  deny  its  de- 
fault, it  may  apply  to  the  nearest  Circuit,  District,  or  Terri- 
torial Court  of  the  United  States,  to  enjoin  further  proceedings, 
and  that  such  Court,  after  citing  the  Comptroller  of  the 
Currency  to  show  cause  why  further  proceedings  should  not 
be  enjoined,  and  after  a  decision  or  finding  that  such  associa- 
tion is  not  in  such  default,  shall  make  an  order  enjoining  such 
Comptroller,  and  any  receiver  he  may  have  appointed.  This 
proviso  contemplates  a  proceeding  (not  necessarily  a  formal 
<6uit  or  action,  but  a  proceeding  summary  in  form)  instituted 
by  the  association,  to  continue  its  own  existence,  preserve  its 
property,  and  avoid  an  ex  parte  receivership,  ordered  by  the 
Comptroller  to  have  effect  and  operate  upon  the  association 
and  its  property  in  the  very  place  where  it  is  located.  Such 
receiver  might  be  appointed  upon  erroneous  information  or 
mistaken  evidence,  and  considerations  of  convenience  required 
that  the  association  should  have  speedy  and  convenient  means 
within  its  own  District,  and  where  the  proofs  must  necessarily 
be,  of  rectifying  a  mistake  and  disproving  the  allegations  upon 
which  such  ex  pa/rte  action  of  the  Comptroller  had  proceeded. 
The  proviso  to  the  67th  section  had  one  further  object,  which, 
I  have  no  doubt,  was  its  chief  purpose,  namely,  to  exclude  any 
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poBfiible  attempt  to  procure  an  injunction  in  any  State  Oonrt, 
to  restrain  the  Comptroller  in  the  discharge  of  his  duty  to  ap- 
point a  receiver  to  close  np  the  affairs  of  a  bank  that  had 
become  insolvent  or  failed  to  comply  with  the  provisions  of 
the  Act.  It  was  intended  that,  in  that  matter.  State  Oonrta 
should  have  no  jurisdiction. 

I  find  no  other  circumstances  in  which  proceedings  to  en- 
join the  Comptroller  under  the  Act,  are  authorized  by  it.  It 
is  unnecessary,  for  the  purposes  of  this  case,  to  say,  and  I  do 
not  say,  that  no  case  can  arise  in  any  Court  in  which,  under 
the  general  principles  of  law  and  equity,  the  legality  and  effect 
of  the  acts  of  the  Comptroller  of  the  Currency,  or  of  the 
Treasurer  of  the  United  States,  may  not  be  subjected  to  ad- 
judication, nor  that  no  case  can  exist  in  any  Court  in  which 
an  injunction  to  stay  the  action  of  either  of  them  may  be  ob- 
tained. What  I  mean  to  say  is,  that  such  a  case  is  not  pro- 
vided for  in  the  Act  in  question,  save  as  above  stated  and 
commented  upon ;  and  the  Court  must  seek  its  jurisdictional 
power  over  the  subject  matter,  and  over  the  persons  of  the 
defendants,  in  some  source  other  than  the  Act  referred  to. 

The  conclusion  necessarily  follows,  that  the  plaintiff  is  not^ 
by  the  Act  of  Congress  relied  upon,  warranted  in  prosecuting 
an  action  in  this  Court,  as  assignee  of  the  bonds  deposited  with 
the  Treasurer  of  the  United  States  pursuant  to  the  provisions- 
of  that  Act,  to  call  such  Treasurer  and  the  Comptroller  of  the 
Currency  to  an  account  for  their  acts  in  their  official  charac- 
ter in  relation  thereto,  and  that  this  Court  has  no  jurisdiction 
to  summon  them,  by  writ  of  subpoena,  to  answer  to  the  present 
bill  of  complaint. 

It  is,  however,  insisted,  that  the  Comptroller  and  Treasurer 
have,  by  their  plea,  submitted  to  the  jurisdiction,  and  that 
their  plea  to  the  jurisdiction  should,  therefore,  be  overruled* 
If  the  only  ground  of  objectito  to  the  jurisdiction  of  the  Court 
were  the  service  of  the  subpoena  out  of  the  District,  the  con- 
sideration of  the  plaintiff's  claim  in  this  respect  would  be 
material.  It  is  a  familiar  rule,  often  recognized  in  the  Federal 
Courts,  that  a  party  may  waive  his  privilege,  if  he  be  relieved 
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from  liability  to  be  sued  in  a  particular  Court,  and  he  may  even 
waive  the  service  of  any  process ;  and,  by  pleading  or  answer- 
ing to  the  merits,  he  does  submit  to  the  jurisdiction.  This, 
however,  assumes  that  the  Court  has  jurisdiction  of  the  con- 
troversy between  the  parties.  But  it  is  equally  clear,  that  ex- 
emption from  liability  to  be  sued  in  a  particular  Court,  and 
the  objection  that  the  process  of  the  Court  is  served  out  of  the 
jurisdiction,  are  the  proper  subjects  of  a  plea  in  abatement. 
I  think  the  Court  might,  in  the  present  case,  have  granted  a 
motion  to  set  aside  the  proceeding  as  to  the  Comptroller  and 
Treasurer  on  that  sole  ground ;  but  the  defendants  were  not 
bound  to  abide  the  result  of  a  mere  motion.  It  was  a  matter 
which  could  be  made  to  appear  of  record,  and  in  a  form  which 
would  make  it  subject  to  review.  Such  pleas  at  law  and  in 
equity  are  warranted  on  conmion  law  grounds,  and  in  Courts 
of  general  jurisdiction,  as  in  England;  and  the  treatises  and 
dicta  cited  to  us  do  not  deny  this,  but  establish  the  contrary. 
Much  more  clearly  is  this  true  in  a  Court  whose  jurisdiction 
is  derived  from  statutes,  in  which  the  jurisdiction  of  the  sub- 
ject matter  and  of  persons,  and  the  limitation  of  the  modes  of 
acquiring  jurisdiction,  are  prescribed,  and  in  terms  prohibitory 
of  any  other.  This  will  appear  well  recognized  in  decisions 
in  the  Federal  Courts,  some  of  which  will  be  presently  referred 
to. 

I  am,  therefore,  dear,,  that,  independently  of  the  broader 
question  which  I  have  above  discussed,  if  this  case  is  to  be  dis- 
posed of  on  the  plea  that  the  process  herein  was  served  in  the 
District  of  Columbia,  and  not  in  this  jurisdiction,  and  upon 
defendants  who  were  then  inhabitants  of  that  District,  and  not 
within  this  jurisdiction,  the  matter  of  the  plea  is  sufficient  to 
defeat  the  action.  A  party  is  not,  by  merely  pleading  to  the 
jurisdiction,  and  alleging  the  facts  which,  if  true,  show  want 
of  jurisdiction,  to  be  deemed  to  submit  to  the  jurisdiction  or 
waive  its  defect.  So  simple  a  proposition  needs  no  authority. 
Every  case,  which  countenances  such  a  plea,  affirms  it.  In 
HdUey  v.  Hurd^  (6  McLean^  14,)  it  was  held,  that  a  plea  in 
abatement  for  want  of  service  of  process  was  not  a  waiver  of 
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procesB ;  and  that  the  plea  might  be  abandoned,  and  a  motion 
to  quash  the  writ  for  defective  service  of  proccBg  might  be 
substituted. 

If  there  be  any  embarrassment  to  a  decision  based  solely 
upon  the  plea  in  this  case,  it  arises  not  from  the  matter  of  the 
plea,  or  the  fact  that  the  objection  is  raised  by  plea,  but  from 
the  form  of  the  plea,  or  the  manner  in  which  the  plea  is  in- 
terposed. The  elementary  role  on  that  subject  found  in  text 
writers,  enforced  by  the  Courts  in  England,  and  countenanced, 
to  some  extent,  at  least,  in  the  practice  of  the  Federal  Courts, 
is,  that  pleas  which  are  in  abatement,  and  grounded  upon 
personal  privilege,  or  relief  from  liability  to  be  sued  in  a  par- 
ticular Court,  must  be  put  in  m  propria  persona^  and  the  ap- 
pointment of  an  attorney,  solicitor  or  agent,  by  whom  the  plea 
is  put  in,  is,  per  se,  an  appearance,  an  admission  that  the  Court 
has  jurisdiction,  and  a  submission  thereto.  (See  Teeae  v. 
PAdps,  1  MoAUister,  48 ;  TeasddU  v.  The  BarnbUr,  Bee's 
Bep.^  9  ;  the  plea  in  Dred  SooU  v.  Sandford^  19  Hbw.^  893.) 
The  rule  is,  in  a  high  degree,  technical,  and  it  is  not  necessary, 
in  the  view  that  I  have  taken  of  tHe  whole  case,  to  affirm  or 
enforce  it  here. 

It  was  stated  on  the  argument,  that  the  present  plea  was, 
at  the  instance  of  the  Court,  made  a  substitute  for  a  motion 
to  quash  the  proceeding  or  set  aside  the  service  of  process  on 
these  defendants,  in  order  that  the  matter  might  appear  of 
record.  My  learned  associate,  before  whom  the  motion  was 
made,  confirms  this,  and  counsel  insisted,  on  the  argument, 
that  they  ought,  if  purely  technical  objections  arise,  to  be  at 
liberty  to  withdraw  the  plea  and  proceed  upon  their  motion, 
without  being  prejudiced  by  having  pleaded ;  and  my  asso. 
ciate,  who  is  familiar  with  what  occurred  in  regard  to  the  mo- 
tion, thinks  that  should  be  permitted.  Upon  what  precise 
reason  does  not  appear,  but  the  defendant  in  HaUey  v.  Hurdy 
(above  cited,)  was  permitted  to  abandon  his  plea  and  move  to 
quash  the  writ  for  defective  service.  If,  therefore,  I  were  of 
opinion  that  the  plea  put  in  by  the  solicitor  was,  in  its  present 
form,  to  be  deemed  a  submission  to  the  jurisdiction,  I  should 
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acquiesce  in  the  views  expressed  by  my  associate  on  the  arga- 
ment.  Bat,  entertaroing  the  opinion  which  I  do,  that  we 
have  no  jmisdiction  between  these  parties  to  grant  the  relief 
songht,  I  deem  it  nnnecessary  to  pursue  the  inqniry  last 
above  referred  to  any  fhrther.  If  I  am  right  in  my  views^ 
we  cannot  pronounce  judgment  between  these  parties  upon 
the  fiEusts  alleged  in  this  bill  of  complaint ;  and,  therefore? 
whether  the  particular  plea  before  us  is  formal  or  informal 
whether  the  matter  were  before  us  on  motion  or  otherwise, 
it  is  our  duty  to  dismiss  the  bill  as  to  these  defendants. 

The  general  principle,  that  waiver  of  the  objection  by  the 
parties  does  not  give  jurisdiction  of  the  cause  or  matter  in 
controversy  between  them,  would,  probably,  not  be  denied. 
But  it  has  been  acted  upon  so  often  in  the  Federal  Clourts,  and 
in  cases  in  which  the  subject  of  a  plea  to  the  jurisdiction  in 
equity,  as  well  as  at  law,  is  adverted  to,  that  some  may  be 
profitably  cited.  In  Capron  v.  Van  Noorden^  (2  Crcmch^ 
126,)  it  was  held,  that,  on  writ  of  error,  a  plaintiff  might  as- 
sign for  error  the  want  of  jurisdiction  in  the  Court  in  which 
he  himself  brought  the  suit,  and  so  take  advantage  of  his  own 
error  in  not  showing  his  title  to  sue  in  that  Oourt.  In  Jack- 
son, V.  Ashton^  (8  Peters^  148,)  in  equity,  the  C!ourt  directed 
the  dismissal  of  the  bill  because  it  did  not  affirmatively  appear 
that  the  Circuit  Court  had  jurisdiction,  though  it  did  not  ap- 
pear negatively  that  it  had  not.  This  was  done  by  the  Court 
of  its  own  motion.  The  counsel  were  anxious  to  have  the 
case  heard  and  decided  on  the  merits,  but  Chief  Justice  Mar- 
shall stated  the  opinion  of  the  Court  to  be  that  the  bill  must 
be  dismissed.  In  The  State  of  Rhode  IsUmd  v.  The  State  of 
MaeeaohuaettSf  (12  Peters^  657,)  also  in  equity,  the  distinction 
above  adverted  to  between  cases  in  which  a  party  may  and 
must  plead  to  the  jurisdiction,  is  stated.  It  is  there  said : 
^'  Jurisdiction  is  the  power  to  hear  and  determine  the  subject 
matter  in  controversy  between  parties  to  a  suit ;  to  adjudicate 
or  exercise  any  judicial  power  over  them.  ♦  ♦  ♦  An  ob- 
jection to  jurisdiction  on  the  ground  of  exemption  from  the 
process  of  the  Court  in  which  the  suit  is  brought,  or  the  man- 
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ner  in  which  the  defendant  ia  brought  into  it,  is  waived  by 
appearance  and  pleading  to  isBue ;  but,  when  the  objection 
goes  to  the  powers  of  the  Court  orer  the  partieB,  or  the  subject 
matter,  the  defendant  need  not,  for  he  cannot,  give  the  plidnt- 
iff  a  better  writ  or  bill."  It  is  also  there  said,  that  the  Su- 
preme Oourt  is  one  of  limited  powers  and  must  be  oonfmed  to 
cases  and  parties  over  which  the  Constitution  and  laws  have 
authorized  it  to  act,  and  that  any  proceeding  without  the 
limits  prescribed  is  coram  non  judioe^  and  its  action  is  a 
nullity ;  and,  in  that  case,  the  distinction  between  the  Courts 
of  England  and  the  Federal  Courts,  in  particulars  important 
to  this  subject,  is  pointed  out  (See,  also,  Tciand  v«  Spraguey 
12  Peters,  300;  Voarhsea  y.  Barik  of  the  United  States,  10 
Peters,  449,  478,  474.)  In  SmUh  y.  Kemoehen,  (7  How., 
198,)  the  right  and  duty  to  plead  in  abatement  a  personal 
privilege  or  want  of  jurisdiction  of  the  person,  is  held.  The 
power  and  duty  of  the  Court  to  recognize  their  want  of  juris- 
diction, is  concisely  stated  in  Tyler  v.  Hcmd,  (7  How.,  573,) 
citing  DocJcminique  v.  Da/oerumt,  (1  Balk.,  220.)  If  the  mat- 
ter or  ground  of  objection  to  the  jurisdiction  be  extrinsic,  the 
defendant  must  plead  it ;  if  intrinsic,  the  Court  wiQ  act  upon 
it  on  motion  or  notice  it  of  themselves.  In  Cu&er  v.  Mae,  (7 
How.,  729,)  a  libel  in  Admiralty  was  prosecuted  in  the  Dis- 
trict Court  of  Massachusetts,  the  proofs  were  taken,  a  hear- 
ing was  had  and  a  decree  was  rendered  for  the  libellants, 
which  was  affirmed  in  the  Circuit  Court.  Chief  Justice 
Taney,  in  the  Supreme  Court,  discusses  the  question  of  the 
jurisdiction  of  the  District  Court.  He  9ays :  ^'  It  is  true  the 
counsel  for  the  appellant  has  waived  all  objection  on  that 
score  f  but,  ^^  if  the  proceedings  show  a  case  which  the  District 
Court  was  not  authorized  to  try,  it  is  the  duty  of  this  Court 
to  take  notice  of  the  want  of  jurisdiction,  without  waiting  for 
an  objection  from  either  party ; ''  and  the  decree  was  reversed 
on  that  distinct  ground.  In  the  case  of  Dred  Scott  v.  Scmd- 
ford,  (19  How.,  893,)  this  subject  is  discussed  by  nearly  all  of 
the  Judges.  There,  a  plea  in  abatement  had  been  decided  in 
favor  of  the  plaintiff  below,  and  it  was  insisted  that  he  could 
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not  allege  error  in  that  deciBion.  But  it  was  held  that  the 
Court  conld  gire  no  judgment  for  the  plaintiff  or  for  the  de-  * 
fendant  in  a  case  in  which  it  had  not  jurisdiction,  no  matter 
whether  there  were  a  plea  in  abatement  or  not  (See^.  402^ 
466,  458, 472  to  474,  and  numerous  cases  dted.)  Judge  Cur- 
tis {p.  667)  says:  "The  course  of  the  Court  is,  where  no 
motion  is  made  by  either  party,  on  its  own  motion  to  reverse 
such  a  judgment  for  want  of  jurisdiction,  not  only  in  cases 
where  it  is  shown,  negatively,  by  a  plea  to  the  jurisdiction^ 
that  jurisdiction  does  not  exist,  but  even  where  it  does  not  ap- 
pear affirmatively  that  it  does  exist.  It  acts  upon  the  prin- 
ciple that  the  judicial  power  of  the  United  States  must  not  be 
exerted  in  a  case  to  which  it  does  not  extend,  even  if  both 
parties  desire  to  have  it  exerted."  (See  Piquignot  v.  Perm- 
^i/hania  J?.  H.  Co.j  16  Sow.^  104.)  For  the  same  principles, 
see,  also,  Striker  v.  JHott^  (6  Trewrf.,.466,)  Hewry  v.  Cuyler^  (17 
Johnson,  469,  471,)  Davis  v.  Paekardj  (6  Wend.,  827,)  Jor- 
dan V.  DenniSj  (7  JHetcalf,  590,)  in  State  Courts. 

If,  therefore,  I  am  right  in  my  opinion  that  this  Court 
has  no  jurisdiction  to  hear  and  determine,  between  this  plaint- 
iff and  the  Comptroller  of  the  Currency  and  the  Treasurer  of 
the  United  States,  the  matters  alleged  in  the  bill  of  complaint, 
we  can  and  must  so  hold,  whether  the  particular  plea  put  in 
by  the  defendants  is  good  or  not. 

The  bill,  as  to  those  defendants,  should  be  dismissed. 

Hall,  J.,  concurred  in  the  result  of  the  foregoing  opinion. 


WiLLLLM  Hailes  and  Ellen  T.  Treadwell 

vs. 
Jaspeb  Yak  Wobmkb  akd  othiebs.    Ik  EQumr. 

Althoog^h  a  combiiiation  of  old  deyices  may  be  patentable  when  a  new  and  use- 
fol  result  Is  produced,  no  one  can,  by  combining  sereral  devioes,  each  of 
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which  is  old,  thereby  depiiye  others  of  the  right  to  nee  them  eeparatelyi  or 

of  the  right  to  nee  them  in  new  oombinationB,  or  of  the  right  to  nee  some  of 

them  in  combination,  omitting  others. 
The  mere  addition  of  an  old  device  producing  a  specific  result,  to  another  old 

deyice  prodacing  its  own  result,  in  such  wise  that  their  combination  produces 

those  same  two  results,  and  no  other,  is  not  invention. 
If  the  combination  itself  produces  a  new  and  useful  result,  not  due  to  the 

separate  action  of  either,  nor  attained  thereby,  but  due  to  the  co-operative  or 

reciprocal  action  of  the  combined  devices,  a  different  question  arises. 
Invention  generally  consists  in  new  modes  of  employing  what  was  before  known, 

so  as  to  produce  thereby  effects  either  not  produced  before,  or  not  produced 

in  that  manner,  or  not  produced  so  usefully. 
If  the  combination  of  the  old  devices  be  supplemented  by  other  and  new  device^ 

co-operating  therewith,  and  thereby  a  new  and  useful  result  is  produced,  not 

attained  by  the  action  of  the  old  devices,  that  is  Invention. 

( Before  WoonBOir,  J.,  Northern  District  of  New  Tork,  June,  1870.) 

This  was  a  suit  in  equity,  founded  on  two  letters  patent. 
One  was  a  reissued  patent,  granted  to  the  plaintiffs,  February 
3d,  1863,  for  an  ^^improvement  in  stores,"  the  original  patent 
having  been  granted  to  John  G.  Treadwell  and  William 
Haiies,  as  inventors,  May  7th,  1861.  The  other  patent  was 
granted  to  Martin  L.  Mead  and  William  Haiies,  assignees  of 
John  G.  Treadwell  and  William  Haiies,  as  inventors,  August 
11th,  1863,  for  an  ^^  improvement  in  coal  stoves,"  and  the 
interest  of  Mead  in  the  patent  had  become  vested  in  the 
plaintiff  Treadwell. 

The  specification  of  the  reissue  of  February  3d,  1863,  said : 
"Our  experience  in  this  class  of  stoves" — ^base-burning  or 
reservoir  stoves — '^  is,  that  the  most  beneficial  effects  are  to  be 
secured  firom  an  organization  which  does  not  pass  the  products 
of  combustion  up,  around  and  over  the  top  of  the  coal-supply- 
reservoir,  so  as  to  heat  a  surrounding  jacket  thereof,  but  heats 
a  circulating  or  ascending  body  of  air  by  means  of  radiated 
heat  from  the  fire-pot,  and  at  the  same  time  heats  the  base  of 
the  stove  by  means  of  direct  heat,  circulating  through  descend- 
ing fines  which  lead  into  the  ash-pit,  or  around  it,  and  to  the 
smoke  and  draught  fine ;  also,  that  the  greatest  economy,  con- 
sidering the  increased  benefit  secured  from  supplying  coal 
continuously  out  of  a  reservoir,  is  attained  with  an  arrange- 
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ment  whith  holds  the  superincnmbent  body  of  coal  in  sufipen- 
sion,  such  arrangement  being  a  reservoir  with  a  contracted 
discharge  extending  slightly  down  into  a  flaring  or  enlarged 
fire-pot,  aronnd  or  aboye  the  whole  upper  edge  of  which,  out- 
side of  the  contracted  discharge  of  the  coal-supply-reservoir, 
the  flame  is  allowed  to  circulate,  and,  therefore,  caused  to 
descend  and  circulate  around  or  under  the  base  portion  of  the 
stove,  in  its  passage  to  the  smoke  and  draught  flue."  There 
were  in  this  reissue  twelve  claims,  the  first  five  of  which,  the 
plaintiflfs  alleged,  had  been  infringed  by  the  defendants,  namely :. 
"  (1.)  A  base-burning,  coal-supply-reservoir  stove  or  fdmace, 
so  constructed  that  the  products  of  combustion  do  not  pass  up 
around  and  above  the  supply-reservoir,  nor  up  through  the 
grate,  but  down  outside  of  the  fire-pot  toward  the  base  of  the 
stove,  and  out  through  a  main  draught  flue,  which  leads 
directly  from  a  space  or  chamber  about  the  lower  part  of  the 
stove,  all  for  the  purpose  set  forth  and  substantially  as  de- 
scribed. (2.)  The  contracting  of  the  discharge  end  of  the  coal- 
supply-reservoir,  the  expanding  of  the  fire-pot,  and  the  extend- 
ing of  the  flame  passage  downward,  for  united  operation,  in  a 
base-burning,  coal-supply-reservoir  stove  or  frimace,  essentially 
as  set  forth.  (3.)  A  fire-pot  resting  on  a  base,  and  imper- 
forated on  its  inner  or  outer  circumference,  or  from  its  inner 
to  its  outer  drcumfereuce,  and  so  constructed  and  applied, 
with  respect  to  a  coal-supply-reservoir,  that  an  enclosed  hori- 
zontal chamber  for  the  fr^e  expansion  and  circulation  of  the 
fiame  and  gases,  is  formed  all  around  and  outside  of  the  con- 
tracted discharge,  and  above  the  upper  edge  of  the  fire-pot, 
substantially  as  and  for  the  purpose  set  forth.  (4.)  The 
descending  passage  or  passages,  in  combination  with  the  con- 
tinuous fiame-expansion  and  circulation  passage,  and  a  main 
draught  flue,  leading  out  of  the  base  or  lower  part  of  the 
stove  or  furnace,  substantially  as  set  forth  and  for  the  purpose 
described.  (5.)  Constructing  the  fire-pot  of  a  base-burning, 
coal-supply-reservoir  stove  or  furnace,  with  an  imperforated 
circumference  and  in  the  form  of  a  trumpet-mouth  at  its 
upper  portion,  in  combination  with  descending  fiame-passages, 
substantially  as  described  and  for  the  purpose  set  forth." 
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The  specification  of  the  patent  of  August  11th,  186S, 
stated  that  the  invention  covered  by  it  ^as  an  improvement 
on  the  stove  patented  by  the  reissue  of  Febroary  3d,  1863, 
And  consisted,  ^'  Ist,  in  the  construction  of  an  illumination- 
window  or  windows,  at  one  or  more  points  in  the  continuous 
flame-expansion-chamber  or  channel,  which  is  about  the  base 
of  the  ooal*8upply-reservoir  and  the  top  of  the  coal-burning 
fire-pot,  in  combination  with  a  descending  flue  "vdiieh  leads  to 
a  chamber  about  the  base  of  the  stove,  and  firom  such  chamber 
into  a  chimney-flue ;  2d,  in  the  construction  of  a  damper 
draft  flue  in  the  continuous  flame-ezpansion-chamber  or 
channel,  located  as  just  stated,  in  combination  with  a  descend- 
ing flue,  which  flrst  leads  down  into  a  chamber  about  the  base 
of  the  stove,  and  then  into  the  chimney-flue,  with  which  the 
damper-draft-flue  connects  directly  at  the  top  of  the  flre-pot." 
There  were  in  this  patent  six  claims,  the  flrst  two  of  which, 
the  plaintiffi  alleged,  had  been  inftinged  by  the  defendants, 
namely :  ^^  (1.)  The  combination  of  the  illuminating  openings, 
flame-expansion-chamber,  coal-supply-reservoir,  flre-pot,  de- 
scending flue  and  draft-flue,  substantially  in  the  manner  and 
for  the  purpose  described.  (2.)  The  combination  with  the 
flame-expansion-chamber,  formed  at  the  base  of  the  coal- 
supply-reservoir,  and  around  the  upper  edge  of  the  flre-pot  of 
a  base-burning  stove,  of  the  branch  draft-flue  with  damper, 
when  the  same  are  located  with  respect  to  the  flame^xpansion- 
chamber,  fire-pot,  coal-supply-reservoir,  and  descending  com- 
bustion-flues, substantially  as  and  for  the  purpose  described." 

The  case  was  now  heard  on  pleadings  and  proo&. 

Jod  Tiffcmy^  for  the  plaintiflB. 

Cha/rles  M.  Keller ^  for  the  defendants. 

Woodruff,  J.  Upon  a  carefdl  examination  of  the  evidence 
in  this  case,  aided  by  the  very  full  and  elaborate  discussion  of 
the  counsel  for  the  respective  parties,  I  am  of  opinion  that 
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the  defendantB  are  guilty  of  no  infringement  of  the  rights  of 

the  plaintiffs. 

The  introduction  of  a  magazine  or  reservoir  into  a  stove, 

for  the  purpose  of  supplying  coal  to  the  fire-pot  below,  was 

no  novelty  at  the  time  when  the  plaintiffi'  base-burning  stove 

is  ^daimed  to  have'^been  invented,  in  1861. 

The  contraction  of  the  lower  end  of  such  reservoir,  so  that 

it  should  be  smaller  than  the  upper  portion  thereof,  (which  is 

claimed  by  the  plaintiff  to  aid  in  sustaining  the  mass  of  coal 

therein,  and  prevent  too  great  pressure  upon  the  burning  coal 

in  the  fire-pot,)  is  found  in  several  stoves  before  that  time  in 

public  use. 

The  construction  of  a  fire-pot  of  larger  diameter  at  the  top 

than  at  the  bottom,  was  then  not  new. 

Stoves  so  constructed  that  the  smoke,  gas  and  other  {»-o- 

ducts  of  combustion  passed  from  the  fire  chamber,  through 
downward  flues,  to  or  near  the  level  of  the  bottom  of  the 

stove,  were  common ;  and  the  revertible  flues,  so  called,  had 
long  been  in  use.  In  one  of  the  exhibits  describing  the 
Sexton  stove,  and  in  the  American  gas-burner,  these  products 
of  combustion  were  passed  down,  and  through  a  chamber  in 
the  base  of  the  stove,  and  thence  out  into  the  smoke-pipe. 

The  addition  of  a  direct  draft  to  such  stoves  as  were  con- 
structed with  revertible  flues,  by  means  of  a  flue  above  the 
fire-pot,  provided  with  a  damper  to  be  closed  after  the  fuel 
had  been  ignited,  was  no  novelty. 

The  use  of  openings  in  the  exterior,  or  shell,  of  the 
stove,  and  the  insertion  of  mica  therein,  in  order  to  permit 
the  light  emitted  in  the  process  of  combustion  to  be  seen, 
had  been  employed  for  very  many  years. 

If  there  are  any  other  devices  in  the  stove  patented  by 
the  plaintifib,  embraced  within  the  details  of  their  specifica- 
tions, the  stove  manufiEictured  by  the  defendants  does  not 
contain  them.  The  stove  of  the  defendants  does  embrace  all 
of  these  particulars  in  combination,  and  this  use  is  claimed  to 
infringe  the  plaintiffs'  patents.  This  daim,  however,  cannot 
be  sustained,  unless  it  be  true  that  the  phuntifb  have  invented 
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such  a  combination  of  these  old  devices,  as  precluded  their 
introduction  into  the  defendants'  stove.  To  determine  this, 
it  is  necessary  to  examine  the  combination  which  the  plainti& 
allege  and  describe ;  and,  before  doing  so,  it  is  proper  to  say, 
that,  although  a  combination  of  old  devices  may  be  patentable 
when  a  new  and  useful  result  is  produced,  no  one  can,  by 
combining  several  devices,  each  of  which  is  old,  thereby 
deprive  others  of  the  right  to  use  them  separately,  or  of  the 
right  to  use  them  in  new  combinations,  or  of  the  right  to  use 
some  of  them  in  combination,  omitting  others. 

The  plaintiffs,  in  their  patent  of  1861,  did  unquestionably 
combine  all  these  several  devices  in  some  fonn.  Their  con- 
struction of  a  flue  for  the  direct  draft  was,  however,  plainly 
and  materially  different  from  that  of  the  defendants.  It  con- 
sisted of  a  flue  leading  from  the  chamber  at  the  top  of  the 
magazine  or  feeder,  in  such  wise  that,  in  the  process  of  ignit- 
ing the  coal,  all  the  smoke,  gas,  and  other  products  passed 
through  the  coal  before  reaching  the  flue  leading  to  the  smoke- 
pipe  ;  and  the  same  is  true  of  the  invention  as  exhibited  in 
the  drawings  annexed  to  that  patent,  as  reissued  February  Sd^ 
1863.  But,  in  their  patent  of  August  11th,  1863,  they  have 
described  the  draft  flue  as  leading  directly  from  the  combus- 
tion-chamber over  the  fire-pot,  backward  into  the  smoke-pipe, 
without  leading  the  smoke,  gas,  &c.,  through  the  coal  in  tiie 
magazine.  Have  they,  then,  secured  such  an  exclusive  right 
to  the  combination  of  these  old  devices,  that  the  defendants 
are  precluded  from  employing  such  combination  in  their 
stoves,  at  the  times  and  in  the  manner  they  have  introduced 
them? 

1.  The  plaintiffs'  combination  is  not  the  simple  union  of 
these  several  devices  to  produce  a  new  result,  but  their 
employment  in  combination  with  other  devices,  producing  a 
stove  differing  in  many  particulars  from  the  stove  of  the 
defendants. 

Thus,  the  stove  of  the  plainti&  has  an  exterior  perforated 
casing,  or  ^'jacket,"  which  surrounds  the  radiating  surfaces  of 
the  magazine,  fire-pot,  and  fines.    Of  this  it  must  suffice  to 
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say,  that  it  has  no  apparent  connection  with  the  invention 
alleged  to  be  infringed,  its  declared  object  being  to  receive 
air  through  its  perforations,  and  discharge  it,  (when  heated 
by  contact  with,  or  radiation  from,  the  fire-pot,  descending 
flues  and  magazine,)  for  warming  the  apartment,  or  other 
apartments,  above,  to  which  it  may  be  conducted.  Nothing  of 
this  description  is  found  in  the  defendants'  stove. 

Again,  the  downward  flue  or  flues  in  the  plaintiffs'  patent 
are  wholly  exterior  to  the  stove  itself,  and  are  separated  from 
the  fire-pot,  so  as  to  leave  a  vertical  space  between  them  and 
the  fire-pot,  which,  when  the  outer  casing  is  applied,  forms  a 
part  of  the  hot-air  chamber  communicating  with  the  external 
air,  which  enters  through  the  perforations  before-mentioned, 
and,  when  warmed,  passes  up  and  out  at  the  top.  The  exist- 
ence of  this  space  between  the  downward  flues  and  the  flre 
chamber  is  speciflcally  pointed  out  in  the  plaintiff'  speciflca- 
tion.  There  are  no  such  exterior  flues  for  the  downward 
draft  in  the  defendants'  stove,  and,  of  course,  no  such  space 
around  the  fire-pot  to  which  the  exterior  air  can  have  any 
access. 

The  plaintiffs'  specification  describes  the  downward  draft 
for  the  passage  of  smoke  and  the  other  products  eft  combus- 
tion to  the  bottom  of  the  stove,  as  pipes  placed  over  apertures 
made  in  the  top  plate  of  the  base  of  the  stove,  and  extending 
upward  to  the  upper  rim  of  the  fire-pot,  and  connected  there- 
with by  perforated  flanges  or  ears,  not  only  bo  that  a  space  is 
left  between  the  pipes  and  the  flre-pot,  as  above  stated,  but 
such  perforation  forms  the  outlet  from  the  combustion  cham- 
ber. In  the  defendants'  stove  none  of  these  devices  exist. 
The  space  around  the  magazine  and  the  fire-pot  is  tightly 
enclosed,  and  there  is  one  entire  continuous  chamber  from 
the  top  of  the  stove  to  the  bottom  of  the  fire-pot,  around  the 
magazine,  over  the  surface  of  the  coal,  and  around  the  fire- 
pot,  constituting  an  extended  combustion  chamber  surround- 
ing each,  through  which  the  unconsumed  smoke  and  gas  pass 
upward  to  the  top  and  out,  when  the  direct  draft  is  in  use, 
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and  downward  to  the  base  of  the  stove,  when  the  direct  draft 
is  not  desired. 

In  the  stove  described  in  the  plaintiffs'  specification,  the 
base  of  the  cylinder  which  forms  the  reservoir  terminates  in 
a  circular  flange,  (A,)  projecting  outwardly,  and  then  curved 
downward,  and  fitted  down  upon  the  upper  edge  of  the  fire- 
pot,  BO  as  to  form  a  perfectly  dose  circulating  chamber,  or 
'^  flame-channel,"  around  the  bottom  of  the  magazine,  and 
with  no  conmiunication  upwards  with  the  space  around  the 
magazine,  or  downwards  around  the  exterior  of  the  fire-pot, 
the  only  outlet  therefrom  being  what  are  called  perforated 
fianges  or  ears,  with  which  the  downward  pipes  already 
referred  to  are  connected.  This,  with  its  flange-  or  ear-pass- 
ages, constitutes,  as  claimed,  the  combustion-chamber  con- 
trived to  retain  the  products  of  combustion  in  immediate 
contact  with  the  incandescent  coal  around  the  base  of  the 
reservoir,  in  which  they  may  expand,  and,  in  their  passage  to 
the  outlet,  be  drawn  over  the  surface  of  the  coal,  and  their 
more  complete  combustion  be  effected. 

Now,  although  very  great  stress  was  laid  upon  this  feature 
of  the  plaintiffs'  alleged  invention,  I  am  clearly  of  opinion 
that  there  is  no  corresponding  device  in  the  defendants'  stove, 
nor  any  infring^nent  thereof,  if  the  plaintiffs'  right  to  its 
exclusive  use  were  to  be  conceded.  In  the  defendants'  stove, 
the  magazine  or  feeder  has  no  connection  with  the  fire-pot, 
or  with  the  sides  of  the  stove.  Communication  with  the 
upper  part  of  the  stove  around  the  magazine  is  not  cut  off  by 
flanges  or  otherwise.  The  circulation  and  passage  of  the 
heated  smoke,  gas,  and  products  of  the  combustion,  while  the 
direct  draft  is  in  operation,  are  up  and  around  the  reservoir 
or  feeder,  and  their  circulation  and  passage  are  down  and 
around  the  sides  of  the  fire-pot,  in  immediate  contact  there- 
with, when  the  downward  draft  is  in  operation.  The  com- 
bustion-chamber consists  of  the  entire  space  over  the  fire-pot 
not  occupied  by  the  reservoir,  extending  to  the  top  of  the 
stove,  and  the  space  downward  around  the  fire-pot.  This 
arrangement  does  not    embrace,  but    excludes,  the    effect 
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claiined  for  the  plaintiffs'  Btove,  (namely,  passing  the  products 
of  oombnstion  over*  and  across  the  incandescent  coal,  horizon- 
tally, to  secure  their  more  complete  combustion,)  by  passing 
the  products  of  combustion  directly  over  the  edge  of  the  fire- 
pot,  downward,  along  its  sides. 

It  is  unnecessary  to  dwell  upon  the  plaintiffs'  arrange- 
ment of  the  lower  extremity  of  the  reservoir  or  feeder,  by 
means  of  the  ring  flange  {k)  and  the  detachable  ring  {v\  with 
a  horizontal  flange  and  bolts,  to  form,  in  their  connection,  a 
frame  for  the  reception  of  fire-brick  or  other  fire-proof  mate- 
rial.  These  are,  however,  a  part  of  the  plainti&'  combina- 
tion, and  are  not  only  a  material  part,  but  are  the  immediate 
and  sole  agents  or  means  of  producing  one  of  the  new  results, 
namely,  the  protection  of  the  lower  extremity  of  the  reser- 
voir or  feeder  from  destruction  by  the  heat  of  the  burning 
coal  below — ^a  result,  however,  not  at  all  produced  by  the 
combination  of  a  reservoir  with  a  revertible  fine  and  the  fire- 
pot,  and  having  no  more  fitting  application  to  that  combinsr 
tion  than  to  any  reservoir  introduced  into  any  stove.  How- 
ever valuable  they  are,  and  whether  they  do  or  do  not  produce 
a  new  result,  the  defendants  have  not  used  them.  They 
employ  the  mere  iron  cylinder  as  a  receptacle  and  conductor 
of  the  coal  to  the  top  of  the  fire-pot,  without  any  such  pro- 
tection. 

2.  Bringing  thus  into  view  the  fact  that  the  plaintiffs' 
patents  are  notfor  the  mere  combination  of  a  reservoir  dimin- 
ished in  size  at  its  outlet,  with  a  fiaring  fire-pot  and  revert- 
ible flues  and  mica  windows,  but  that  these  are  used  in  com- 
bination with  other  devices,  I  observe,  that,  whatever  new 
results  are  produced,  they  are  due,  not  to  the  combination  of 
the  first  named  four  devices,  (which  alone  appear  in  the 
defendants'  stove,)  but  to  those  other  devices  which  are  used 
in  combination  tlxerewith.  This  renders  some  attention  to 
the  difference  between  a  mere  aggregation  of  devices  and  its 
results  on  the  one  hand,  and  a  patentable  combination  of  old 
devices,  which  produces  a  new  result,  or  an  old  result  in  a 
better  or  more  economical  manner. 
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The  mere  addition  of  an  old  device  producing  a  specific 
result,  to  another  old  device  producing  its  own  result,  in  such 
wise  that  their  combination  produces  those  same  two  results, 
and  no  other,  is  not  invention.    For  illustration,  suppose  the 
use  of  a  fire-pot  constructed  of  fire-brick,  or  like  indestruc- 
tible material,  were  common,  in  stoves  having  a  direct  draft 
only,  its  use  being  valuable  because  of  its  indestructibility 
and  hence  its  economy,  and  suppose,  also,  stoves  constructed 
with  revertible  flues  were  in  like  common  use,  the  revertible 
flues  around  and  under  the  base  of  the  stove  effecting,  as 
results,  a  more  perfect  combustion,  and  warming  the  lower 
part  of  the  stove,  by  the  passage  of  the  heated  products  of 
combustion  around  or  beneath  it,  and  so  wanning  the  air  in 
the  room  near  the  floor — adding  or  combining  the  fire-pot  of 
fire-brick  to  or  with  the  stove  having  revertible  flues,  would 
not  be  invention,  no  other  results  being  thereby  produced. 
The  fire-pot  of  fire-brick  would  still  produce  its  appropriate 
and  original  result,  namely,  it  would  be  a  more  economical 
fire-pot,  and  the  revertible  fines  would  still  produce  their 
appropriate  and  original  results,  namely,  more  perfect  com- 
bustion, and  the  warming  of  the  base  of  the  stove  and  the  air 
near  the  floor ;  but  neither  result  would  be  due  to  the  combi- 
nation, nor  would  any  result  be  produced  that  either,  sepa- 
rately, did  not  produce.     On  the  other  hand,  if  the  combina- 
tion itself  produces  a  new  and  useful  result,  not  due  to  the 
separate  action  of  either,  nor  attained  thereby,  but  due  to  the 
co-operative  or  reciprocal  action  of  the  combined  devices,  a 
totally  different  question  arises;    for,  obviously,  invention 
generally  (as  distinguished  from  discovery)  consists  in  new 
modes  of  employing  what  was  before  known,  so  as  to  produce 
thereby  effects  either  not  produced  before,  or  not  produced  in 
that  manner,  or  not  produced  so  usefully.    So,  also,  if  the 
combination  of  the  old  devices  be  supplemented  by  other  and 
new  devices  co-operating  therewith,  and  thereby  a  new  and 
useful  result  is  produced,  not  attained  by  the  action  of  the  old 
devices,  there,  also,  is  invention. 

I  am,  therefore,  not  required,  in  order  to  the  decision 
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which  I  make,  to  hold  that  the  plaintiffs  have  no  patentable 
invention.  They  have  supplemented  the  combination  of 
devices  already  in  use,  by  constracting  a  close  circnlar  space 
immediately  over  the  burning  coal  and  around  the  lower  end 
of  the  reservoir  or  feeder,  by  extending  flanges  from  the  side 
of  the  feeder  and  connecting  them  with  the  upper  edge  of  the 
fire-pot,  thus  cutting  off  the  ascent  of  the  heated  products  of 
combustion  and  their  access  to  the  space  above  around  the 
sides  of  the  magazine,  and  also,  as  is  claimed,  compelling 
those  products  to  pass  horizontally  over  the  incandescent  coal^ 
to  reach  the  outlet  to  the  pipes  placed  outside  and  leading  to 
the  base  of  the  stove.  The  two  useful  results  of  this  arrange- 
ment, as  alleged,  are,  1st,  a  more  perfect  combustion  of  the 
smoke  and  gases  rising  from  within  the  fire-pot ;  and,  2d,  the 
protection  of  the  reservoir  and  coal  therein  from  being  over- 
heated. Now,  these  results  are  not  due  to  the  combination 
of  the  four  devices  which  are  included  in  the  defendants' 
stove,  but  to  the  supplementary  device.  Hence,  the  signifi- 
cance of  the  description,  and  especially  of  the  claim  in  the 
plaintiffs'  specification,  which  is  not  to  the  mere  combination, 
but  to  the  combination  in  the  manner  and  for  the  purposes 
set  forth.  The  defendants,  on  the  other  hand,  use  the  four 
old  devices  in  their  stove,  and  in  it  they  produce  the  several 
appropriate  and  original  results  pertaining  to  each.  Their 
stove  is  supplied  with  a  space  around  the  fire-pot,  leading  to 
the  base,  which  forms  the  downward  passage  way  thereto, 
operating  to  conduct  the  unconsumed  products  of  combustion 
through  the  base  to  the  smoke-pipe.  By  this  they  secure  the 
beneficial  results  long  before  attained  by  the  use  of  revertible 
fines.  But  these  benefits,  whatever  tJbey  are,  are  not  the 
results  of  the  combination.  They  are  just  what  revertible 
fines  in  any  stove,  and  in  any  combination^  are  adapted  to 
produce,  unless  their  peculiar  construction  has  produced  other 
or  greater  benefits,  so  as  to  be  protected  by  their  own  patent, 
which  it  is  not  material  here  to  consider.  So,  they  use  a 
reservoir  or  feeder  contracted  in  size  at  its  lower  end  or  at 
some  point  above.    By  this  they  secure  the  benefit  of  the 
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contractioDy  if  there  be  sneh  benefit,  in  suBtaining  in  part  the 
neoessary  coal  in  the  resenroir  aboye,  and  aLso  the  oontinuoxiB 
supply  of  ooal  to  the  fire-pot,  heated  so  as  readily  to  ignite. 
Bat  this  was  no  new  result,  nor  is  it  a  result  arising  from  the 
combination,  in  any  sense  whatever.  Again,  they  use  a  fiar- 
ing  or  funnel  shaped  fire-pot,  that  is,  a  fire-pot  having  a 
larger  diameter  at  the  top  than  at  the  bottom.  Now, 
obviously,  the  diameter  of  the  fire-pot  at  the  top  being  fixed 
by  its  proper  relation  to  the  size  of  the  discharge  end  of  the 
reservoir  or  feeder,  the  result  of  contracting  it  at  the  bottom 
is  to  enable  them  to  use  less  coal,  without  diminishing  the 
snrfiice  of  the  burning  coal  at  the  top ;  and  there  may  be 
other  results  of  using  a  fire-pot  with  oblique  instead  of  per- 
pendicular sides.  Whether  this  form  is,  in  any  view,  useful, 
or  to  be  preferred  to  the  other  form,  is  left,  to  say  the  least, 
in  great  doubt,  by  the  evidence ;  but  that  is  not  a  point  mate- 
rial to  the  view  I  am  presenting,  which  is,  that  these  results 
are  not  the  results  of  the  combination,  and,  as  I  have  above 
stated,  the  form  is  not  new.  The  results  fiow  from  this  form 
of  fire-pot,  whether  used  in  the  defendants'  stove  or  else- 
where. 

What  is  above  said  applies  with  most  obvious  fitness  to 
the  openings,  closed  with  mica,  for  the  purpose  of  illumination. 
The  office  they  perform  is,  in  the  defendants'  stove,  precisely 
what  they  have  performed  in  other  stoves,  for  more  than 
thirty  years,  namely,  to  permit  the  light  produced  by  the  com* 
bustion  to  escape  into  the  room,  and,  if  not  made  perfectly 
tight,  then  to  permit  the  entrance  of  some  atmospheric  air 
into  the  fire  chamber.  These  results  have  no  relation  to  the 
combination,  are  not  due  to  it,  and  are  not  affected  by  it.  It 
follows,  therefore,  that,  however  useful  and  valuable  the 
plaintiffs'  stove  may  be,  and  whether  they  have  or  have  not 
invented  a  patentable  combination  supplemented  by  new 
devices,  so  that  new  results  are  produced,  or  old  results  by 
new  means,  or  in  a  better  manner,  the  defendants  have  done 
nothing  to  infringe  any  right  which  the  plaintiffs  have 
acquired. 
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3.  I  have  thus  coBsidered  the  qnestion  of  infiingemeBt,  by 
showing  what  the  defendants  do  use  in  their  stove,  and  that, 
490  far  as  is  material  to  this  case,  it  consists  in  employing 
mica  windows,  a  reservoir  or  feeder  contracted  in  size  at  or 
above  its  lower  end  or  place  of  dischaige,  a  fire-pot  having  a 
larger  diameter  at  the  top  than  at  the  bottom,  and  a  down- 
ward draft,  with  a  direct  draft  for  the  purpose  of  more  speedy 
ignition  of  the  coal ;  that  these  were  aU  old  devices ;  that, 
whatever  the  plaintiffs  may  have  accomplished  in  the  con- 
struction of  their  stove,  the  defendants  have  not,  in  theirs, 
aecured  any  new  results,  nor  employed  any  new  modes  of 
producing  or  of  improving  the  separate  result  of  each  of  these 
devices ;  and,  therefore,  that  what  they  have  done,  so  far  as 
is  material  to  this  controversy,  is  merely  gathering  these 
separate  results  into  one  stove,  without  new  devices  for  their 
accomplishment,  or  altering  or  improving  them  as  a  result  of 
the  combination*  I  have  also  shown  some  of  the  actual  differ- 
ences between  the  stove  of  the  defendants  and  that  patented 
by  the  plaintiffi ;  that  the  devices  introduced  by  the  plainti& 
in  perfecting  their  combination,  make  it  a  different  and  more 
comprehensive  combination ;  and,  that  the  defendants  have 
neither  used  such  more  comprehensive  combination,  nor  those 
other  and  additional  devices  which  form  a  part  of  the  plaint- 
iff' stove,  as  described  in  their  specifications.  I  ought  to 
remark  here,  that,  in  making  the  comparison,  it  was  of  most 
essential  importance  to  use  the  stove  described  in  the  plaint- 
iffs' specifications,  and  exhibited  in  the  drawings  annexed 
thereto,  and  not  the  stove  called  ^'  the  Brilliant,"  produced  on 
the  hearing,  which  departs  largely  therefrom  in  most  of  the 
particulars  which  are  distinctive  features  of  their  stove,  as  de- 
scribed in  their  specifications. 

It  is,  moreover,  important  to  the  right  understanding  of 
my  decision,  and  just,  also,  to  the  defendants,  that  I  should 
state  distinctly,  that,  in  saying  that  the  defendants,  in  their 
combination  of  the  old  devices  contained  in  their  stove,  have 
not,  by  such  combination,  produced  new  results.  I  mean,  that 
they  have  not  produced  any  such  results  by  mere  combina- 
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tion,  nor  bj  the  use  of  any  devioeB  embraced  within  the 
plaintifb'  patents.  I  do  not  decide  that  their  employment  of 
the  open  circular  space  around  the  fire-pot,  as  a  chamber  for 
the  continued  combustion  of  the  flame,  and  the  descending 
unconsumed  smoke  and  gases,  is  or  is  not  a  new  device,  pro- 
ducing the  new  and  useful  results  claimed  therefor  in  ^eir 
own  pateiit.  This  is  also  true  in  respect  to  the  peculiar 
devices  employed  in  their  stove  for  adjusting  the  reservoir 
or  feeder,  also  mentioned  in  their  patent.  The  novelty  and 
utility  of  what  in  their  patent  they  claim  to  have  invented,  in 
the  view  I  take  of  the  question  of  the  infringement  of  the 
plaintiffs'  patent,  are  wholly  immaterial  to  the  decision. 
These  devices  are  not  in  the  plaintiffs'  patent. 

This  discussion  is  already  very  prolix,  and  enough  has 
been  said  to  exhibit,  as  I  think,  sufficient  grounds  for  the  de- 
cision I  am  constrained  to  make.  There  are  other  points  of 
difference  between  the  stove  of  the  plaintiffi,  described  in 
their  patents,  and  the  stove  of  the  defendants,  which  make 
the  departure  from  the  plaintiff'  aggregate  combination  still 
greater ;  but  I  deem  it  unnecessary  to  discuss  them  further. 

As  a  mere  combination  of  the  devices  which  have  been 
used  by  the  defendants,  and  apart  froni  the  supplemental  and 
auxiliary  devices  which  the  plaintiffs  introdaced  and  claim  in 
their  patents,  and  which  the  defendants  have  not  used,  I  am 
not  at  all  satisfied  that  the  Sexton  stove  does  not  embrace  all 
that  is  useful  in  the  stove  of  the  plaintiffs.  It  is  a  base-burn- 
ing stove,  with  revertible  fines  and  a  reservoir  or  feeder.  The 
differences  of  form  are  obvious,  but,  whether  those  differences 
are  anything  more  than  differences  in  form,  and  produce 
either  new  or  useful  results,  are  left  at  least  doubtful  by  the 
evidence. 

I  have  not  deemed  it  necessary  to  consider  the  ftirther 
fact,  that  the  defendants  use  a  reservoir  and  feeder  having  an 
enlarged  mouth,  for  the  alleged  purpose  of  preventing  a  clog- 
ging of  the  coal  in  its  passage  to  the  coal-pot.  It  was  not 
necessary,  because  my  conclusion  is  already  reached  upon 
other  grounds. 
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Finally,  the  coniiBel  for  the  plaintiffs,  on  the  hearing,  and 
in  his  printed  argument,  frankly,  and  in  nneqniyocal  terms, 
admitted  and  repeated,  that  ^^  the  defendants  may  apply  the 
self  feeder  to  the  American  gas-burner,  or  to  any  other  stove, 
provided,  that,  in  the  organization  and  construction  of  such 
magazine  stove,  they  do  not  include  the  improvements 
patented  by  the  plaintiffs."  This  concession  accords  perfectly 
with  the  views  which  I  have  above  presented.  The  defend- 
ants were  at  liberty  to  use  the  reservoir  or  magazine,  together 
with  a  coal  stove  having  revertible  flues,  and  also  the  direct 
draft  for  kindling  the  fire,  and  mica  openings  for  the  purpose 
of  illumination.  Such,  without  the  reservoir,  was  the  Ameri- 
can gas-burner,  constructed  by  the  defendants  several  years 
before  the  plaintiffs'  patents  were  granted.  They  were  not 
at  liberty  to  borrow  from  the  plaintiffs  any  patented  devices 
employed  by  them  to  produce  new  and  useful  results  from 
the  combination. 

What  have  the  defendants  done  which  it  is  not  here  con- 
ceded they  had  a  right  to  do  ?  In  answering  this,  it  is  mate- 
rial to  observe,  that,  at  the  time  the  plaintiffs  received  their 
patents,  both  the  American  gas-burner  and  the  stoves  de- 
scribed by  the  plaintiffs'  patent,  were  of  nearly  or  quite  uni- 
form size  in  their  exterior  from  top  to  bottom.  Both,  how- 
ever, were  somewhat  contracted  in  size  at  the  base.  The 
irregular  and  highly  ornamental  form  since  given  to  both,  has 
made  an  exterior  resemblance  which  might  mislead,  were  it 
not  observed,  that  this  is  a  purely  adventitious  and  subse- 
quent conformity,  and  a  change  from  the  form  originally  used 
by  both.  The  mere  form,  in  this  respect,  is  not  secured  by 
the  patents,  and  has  no  actual  bearing  or  significance  in  the 
determination  of  this  case.  Changing  the  form  in  this 
respect  did  not  impair  or  enlarge  the  rights  of  the  plaintiffs, 
nor  does  a  change  in  that  respect  constitute  any  violation  of 
the  patents  by  the  defendants.  Place,  then,  in  the  American 
gas-burner,  a. reservoir,  conical  in  form,  with  its  greater 
diameter  at  top,  and,  except  in  two  particulars,  the  defend- 
ants' stove  is  produced,  with  literal  exactness.    Those  particu- 
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lars  are  these:  Ist.  The  prodncts  of  combuBtion  in  the 
American  gas-burner  pass  through  a  series  of  openings  in 
and  all  around  the  beU-formed  top  edge  of  the  fire-pot, 
and  circulate  freely  along  and  around  the  fire-pot  below, 
whereas,  in  the  defendants'  present  stOYe,  that  top  edge  of 
the  fire-pot  is  removed,  so  that  these  products  of  combustion 
pasB  without  any  obstruction  directly  over  and  downward 
along  and  around  the  fire-pot ;  2d.  The  fire-pot  in  the  Amer- 
ican gas-burner  had  perpendicular  sides,  while  in  the  defend- 
ants' last  stove  the  bottom  is  contracted,  so  that  the  sides  are 
oblique  or  sloping.  If  these  changes  were  not  the  adoption 
of  new  devices  covered  by  the  plaintiffs'  patents,  this  is 
decisive. 

As  to  the  first,  there  is  nothing  like  it  in  the  stove  de- 
scribed in  their  patents.  By  the  change,  the  space  over  the 
edge  of  the  pot  was  made  perfectly  open  and  free  from  all 
obstruction  to  the  even,  regular  and  constant  overflow  of  the 
products  of  combustion  down,  around  and  along  the  sides  of 
the  fire-pot  to  the  base.  In  the  plaintiffs'  stove,  as  described 
in  their  patents,  a  directly  contrary  arrangement  is  intro- 
duced,  namely,  the  circular  fiange  connected  with  the  lower 
part  of  the  magazine  is  brought  down  and  made  to  fit  upon 
the  upper  edge  of  the  fire-pot,  not  only  so  that  there  can  be 
no  such  overfiow,  but  so  as  to  form  a  close  circular  chamber 
or  ^^  flame-channel, "  from  which  there  is  no  outlet  except 
through  what  are  described  as  ^^  perforated  flanges  or  ears  of 
said  pot,"  forming  outlets  leading  to  the  descending  pipes 
on  the  outside  of  the  pot,  such  flame-channel  compelling,  as  is 
claimed,  the  products  of  combustion  to  pass  horizontally  over 
the  surfiEkce  of  the  incandescent  coal  to  reach  the  outlets,  and 
thus,  as  is  alleged,  producing  a  more  perfect  combustion  of 
such  products — ^an  arrangement  and  a  result  not  made  or  at- 
tained in  the  defendants'  stove. 

As  to  the  second,  namely,  the  reduction  of  the  diameter 
of  the  flre-pot  at  the  bottom,  I  have  already  shown  that  this 
was  neither  new  nor  produced  any  new  result.  The  diameter 
of  the  top  must,  in  any  base-burning  stove,  have  such  a  rela- 
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tion  to  the  diameter  of  the  mouth  of  the  reservoir  or  feeder, 
as  will  permit  the  passage  of  air  from  the  grate  up  through 
the  burning  coal  and  maintain  combustion  in  the  fire-pot ; 
and  this  will  be  precisely  the  same  whether  the  diameter  of 
the  pot  at  the  bottom  be  greater  or  less,  provided  always  it 
be  of  a  diameter  8u£Scient  to  admit  the  current  of  air  re- 
quired to  maintain  the  combustion.  Any  results  of  the 
reduced  form  are  no  other  in  this  stove  than  they  were  in  any 
stove  in  which  a  fire-pot  of  that  form  had  been  before  used, 
and  they  are,  therefore,  not  results  of  any  invention  or  com- 
bination embraced  in  the  plaintiffs'  patent. 

This  concession  by  the  counsel  for  the  plaintifiB  was  made 
in  a  spirit  of  commendable  candor,  and  could  not,  I  think, 
have  been  reasonably  withheld,  since  it  was  true,  in  fact,  that 
the  defendants  had  applied  the  magazine  or  reservoir  with 
diminished  diameter  below  the  top,  to  the  American  gas- 
burner,  in  1667  or  1858f  three  years  before  the  plaintiflfe'  first 
patent,  and  in  a  modified  form  afterwards,  down  to  the  con- 
struction of  the  stove  now  complained  of.  I  have  not  attached 
importance  to  this  prior  use  nor  to  many  other  fiicts  which 
may  be  deemed  material,  because  the  views  already  stated  at 
too  much  length  are  decisive. 

The  defendants  are  entitled  to  a  decree  dismissing  the  bill, 
with  costs. 


The  UNriED  States 

vs. 

36  Barbels  of    High  Wines,.  &q. 

DiftUled  spirits,  while  in  such  a  distillery  warehouse  as  is  provided  for  by 
8  27  of  the  Act  of  Jaly  18th,  1S66,  (14  U.  3,  Stat,  at  Lar^;  155,)  and  under 
the  look  of  the  inspector  provided  for  by  %  29  of  that  Act,  are  still  in  the 
possession  of  the  owner  of  such  spirits  and  warehouse,  within  the  meaning 
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of  8  48  of  the  Act  of  June  80ih,  1864,  (18  M  240,)  M  onended  by  g  9  <tf  the 
said  Act  of  July  18ih,  1866,  and  liable  to  forfeiture  for  a  Tidatioa  of  tiiat  seer 

tiOD. 

The  proper  rule  stated,  for  the  coiiBtractioii  of  reyenne  laws. 
(Before  Woobeuvt,  J.,  Northern  District  of  New  York,  June,  1870.) 

Woodruff,  J.  The  proceeding  herein  in  the  District  Court 
was  for  the  condemnation  of  36  barrels  of  high  wines  and  7 
barrels  of  grape  brandy,  with  other  property,  seized  and 
claimed  to  have  been  forfeited  to  the  United  States,  by  reason 
of  violations  of  the  provisions  of  the  Internal  Bevenne  Act  of 
June  30th,  1864,  (13  U.  S.  Stat,  at  Large,  223,)  and  the  sub- 
sequent amendments  thereof.  On  the  trial,  it  was  held,  upon 
all  the  proofs,  that  the  property  seized,  if  forfeited  at  all,  must 
be  forfeited  under  the  provisions  of  the  48th  section  of  the  said 
Act  of  1864,  as  amended  by  §  9  of  the  Act  of  July  13th,  1866, 
(14  U*  S.  Stat,  at  Large,  111.)  Th#t  section,  among  other 
things,  provides,  that  ^^  all  goods,  wares,  merchandise,  articles 
or  objects  on  which  taxes  are  imposed  by  the  provisions  of 
law,  which  shall  be  found  in  the  possession,  or  custody,  or 
within  the  control,  of  any  person  or  persons,  for  the  purpose 
of  being  sold  or  removed  by  such  person  or  persons  in  fraud 
of  the  internal  reveiuie  laws,  or  with  design  to  avoid  payment 
of  said  taxes,  may  be  seized  by  the  collector,  *  *  *  and 
the  same  shall  be  forfeited  to  the  United  States."  The  Act 
also  points  out  the  proceeding  to  be  had  to  enforce  the  for- 
feiture. 

The  evidence  showed,  that  the  claimants  hired  or  "  rented," 
occupied,  and  carried  on  the  business  of  distilling  at,  a  distil- 
lery in  Lenox,  Madison  county,  N.  T.,  and  had  distilled  spir- 
its liable  to  duty  and  tax  under  the  Internal  Kevenue  laws, 
for  a  period  of  six  months  prior  to  October  30th,  1867,  on 
which  day  the  property  described  in  the  information  was 
seized  upon  the  distillery  premises.  Of  the  property  seized,  36 
barrels  of  high  wines  and  7  barrels  of  grape  brandy  were  found 
and  seized,  in  the  bonded-warehouse  of  said  distillery,  on  the 
distillery  premises,  the  bonded-warehouse  being  a  building 
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adjoining  said  distillery,  on  the  same  premiseB,  under  the 
Government  lock,  and  under  the  superintendence  and  control 
of  the  Government  inspector  and  store-keeper  appointed  under 
the  Internal  Eevenue  laws.  Other  proofs  were  given,  tending 
to  show  the  fraudulent  acts  of  the  claimants  in  furtively  and 
surreptitiously  removing  from  the  distillery  spirits  on  which 
the  tax  was  not  paid,  and  tending  to  show  a  fraudulent  re- 
moval of  spirits  from  the  receiving  room  in  charge  of  such  in- 
spector, by  a  concealed  trap-door  hidden  from  ordinary 
observation,  and  other  fraudulent  acts  of  removal  of  spirits 
distilled  by  them,  at  different  times  during  the  six  months 
preceeding  the  seizure,  otherwise  than  to  bonded-warehouses, 
and  without  the  payment  of  the  tax  thereon,  and  also  to  show 
other  acts  of  fraud  and  violations  of  the  revenue  laws  relating 
to  distillers,  and  to  secure  the  due  payment  of  the  tax  upon 
spirits  distilled  by  them. 

Under  the  instructions  of  the  Comi;,  by  which  the  jnry  were 
directed  to  confine  their  attention  to  the  above-mentioned 
48th  section,  under  which  alone,  upon  the  proofs  given,  the 
United  States  were  entitled  to  a  verdict,  the  jury  found  for 
the  United  States,  that  the  goods,  property,  &c.,  seized,  were 
forfeited  to  the  use  of  the  United  States,  to  the  purport  and 
effect  in  the  information  charged.  But,  under  the  further  in- 
struction of  the  Court,  which  is  brought  under  review  by  the 
writ  of  error  herein,  the  jury  excepted  from  their  verdict  the 
36  barrels  of  high  wines,  and  the  7  barrels  of  grape  brandy, 
found,  and  seized,  in  the  warehouse.  This  instruction  was  as 
follows :  "  Ton  will  recollect,  that  the  evidence  discloses  the 
fact,  that  the  36  barrels  of  high  wines,  and  the  7  barrels  of 
grape  brandy,  were,  at  the  time  of  the  alleged  seizure,  in  the 
bonded-warehouse.  I  charge  you,  that,  under  the  evidence  in 
this  caae,  this  property  cannot  be  considered  in  the  possession, 
or  custody,  or  within  the  control,  of  these  claimants,  under  the 
48th  section,  so  as  to  justify  a  verdict  against  the  claimants,  in 
reference  to  the  86  barrels  of  high  wines,  and  the  7  barrels  of 
grape  brandy.  If  the  person  owning  the  property  in  the 
bonded-warehouse  had  fraudulent  means  of  entering  there, 
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and  thus  had  the  control  of  this  property,  then,  in  my  judg- 
ment, it  might  be  forfeited,  nnder  the  proviBionB  of  thig  sec- 
tion ;  bat,  there  is  no  evidence,  in  this  case,  from  which  the 
jury  could  infer,  according  to  my  understanding  of  the  case^ 
that  this  bonded-warehouse,  or  the  property  within  it,  or  any 
portion  of  it,  was  at  all  in  the  possession,  or  custody,  or  within 
the  control,  of  these  claimants ;  and,  no  matter  what  these 
claimants  may  have  done,  no  matter  what  intentions  they  had, 
in  my  view  of  the  case,  this  property,  thus  beyond  their  con- 
trol, and  out  of  their  possession,  is  not  subject  to  forfeiture^ 
under  the  48th  section,  before  referred  to."  To  these  instruc- 
tions the  attorney  for  the  United  States  excepted,  and  he  re- 
quested the  Court  to  charge,  that  the  property,  while  in  the 
bonded-warehouse,  was  in  the  joint  custody  of  the  claimants, 
as  owners  and  proprietors  of  such  bonded-warehouse,  and  of 
the  proper  officer  designated  by  the  Secretary  of  the  Treas- 
ury to  take  chaige  thereof;  but  the  Court  declined  so  to 
charge,  and  exception  was  duly  taken.  Other  language  in  the 
charge  was  excepted  to,  and,  without  reciting  it  further,  it  will 
suffice  to  say,  that  it  imported,  that  the  mere  fact  that  the 
property  was  in  the  distillery  bonded-warehouse  withdrew  it 
from  liability  to  forfeiture,  no  matter  what  the  owners  had 
done,  and  no  matter  what  were  their  intentions,  unless  they 
had  some  fraudulent  or  independent  means  of  entrance. 

I  think  that  this  is  a  too  narrow  and  technical  construction 
of  the  language  of  the  Act  of  Congress.  The  words  of  the  48th 
section  are,  ^^  shall  be  found  in  the  possession  or  custody,  or 
within  the  control,  of  any  person,"  for  the  purpose  of  being 
sold,  or  removed,  <&c.,  in  fraud  of  the  revenue  laws,  or  with 
design  to  avoid  payment  of  said  taxes.  Clearly,  the  object  of 
this  provision  is,  to  enable  the  Government  to  anticipate  and 
prevent  the  sale  or  removal,  and  to  proceed  to  a  forfeiture 
before  the  overt  act  of  fraud  is  perpetrated ;  and  it  is  enacted 
in  view  of  the  very  great  difficulty,  if  not  impracticability,  of 
following  distilled  liquors,  after  side  or  removal,  or  of  identify- 
ing them,  ii*  found,  and,  also,  in  view  of  the  ease  with  which 
they  may  be  passed  into  the  hands  of  bona  fide  purchasers, 
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themselves  wholly  inDocent,  and  ignorant  that  the  taxes  have 
not  been  paid.  The  Act,  therefore,  makes  the  ground  of  for- 
feiture the  intent  or  design  of  the  person  in  whom  is  the 
"  possession/'  or  "  custody,"  or  "  control,"  of  the  spirits,  these 
being  taken  disjunctively ;  and  the  inquiry  into  the  posses- 
sion, or  custody,  or  control,  is  not  because  possession,  custody, 
or  control  is  material  for  any  purpose,  except  a£  the  means  of 
identifying  the  person  whose  fraudulent  intent  or  design  is 
the  cause  of  forfeiture.  The  object  of  the  statute  is,  to  secure 
the  payment  of  the  tax,  and  prevent  the  accomplishment  of 
meditated  evasion  and  fraud.  It  should  be  construed,  so  far 
as  a  fair  interpretation  of  its  language  will  permit,  in  a  man 
ner  adapted  to  effect  the  purposes  of  its  enactment. 

It  is  argued,  that,  because  the  statute  imposes  a  forfeiture, 
it  is  to  be  construed  most  strictly  against  the  Government ; 
and  that,  therefore,  these  spirits  should  be  held  to  have  been 
in  the  constructive  possession,  and  in  the  actual  custody,  of  the 
Government  inspector,  and  not  at  all  in  the  possession,  cus- 
tody or  control  of  the  distillers,  who  were  the  owners  and 
proprietors  of  the  distillery  warehouse  and  distillery  premises. 
The  statute  should  be  construed  reasonably  and  faii:ly,  and 
not  be  made  a  trap,  to  deceive  or  catch  the  innocent  and  well- 
intentioned  party,  who  endeavors  to  render  full  obedience  to 
the  law.  But,  I  deny  that  the  statute  is  to  be  construed  strict- 
ly, in  the  sense  that  if,  by  any  possible  construction,  it  may 
furnish  a  chance  of  escape,  and  a  means  of  evasion,  to  the 
guilty  party,  who  is  engaged  in  endeavors  to  defraud,  with 
the  intent  and  design  which  constitutes  the  ground  of  forfeit- 
ure, such  construction  shall  be  given  to  it.  On  this  subject, 
Mr.  Justice  Story,  in  reviewing  the  charge  to  the  jury,  in  a 
case  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  {Taylor  v.  United  States^  8 
How.y  197,  210,)  says,  upon  the  point  that  revenue  laws  are 
not  to  be  deemed  penal  laws,  in  the  sense  in  which  that  phrase 
is  sometimes  used :  '^  In  one  sense,  every  law  imposing  a  pen- 
alty or  forfeiture  may  be  deemed  a  penal  law ;  in  another 
sense,  such  laws  are  often  deemed,  and  truly  deserve  to  be 
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called,  remedial.  The  Judge  was,  therefore,  Btrictly  accurate, 
when  he  stated,  that  ^  it  must  not  be  understood  that  every  law 
which  imposes  a  penalty  is,  therefore,  legally  speaking,  a  penal 
law,  that  is,  a  law  which  is  to  be  construed  with  great  strict- 
ness in  favor  of  the  defendant.  Laws  enacted  for  the  pre- 
vention of  fraud,  for  the  suppression  of  a  public  wrong,  or  to 
effect  a  public  good,  are  not,  in  the  strict  sense,  penal  acts, 
although  they  may  inflict  a  penalty  for  violating  them.  It  is 
in  this  light  I  view  the  revenue  laws,  and  I  would  construe 
them  so  as  most  eficctually  to  accomplish  the  intention  of  the 
Legislature  in  parsing  them.'  The  same  distinction  wiU  be 
found  recognized  in  the  elementary  writers,  (1  Bl.  Comm,j  88 ; 
Bac,  Abr.j  Statute^  L,  7,  8 ;  Com,  Diff.^  PaHiamerUy  R.  13, 
B.  19,  B.  20 ;)  and  it  is  also  abundantly  supported  by  the 
authorities.''  In  the  case  of  CliquotB  Champagne^  (3  WaU<iGe^ 
114, 146,)  the  same  rule  of  construction  is  declared  by  Mr. 
Justice  Swayne,  in  giving  the  opinion  of  the  Court. 

The  distillery  warehouse  upon  the  premises  of  the  distiller 
is  authorized  by  section  27  of  the  Act  of  July  13th,  1866. 
That  section  enacts,  that  the  owners  of  any  distillery  shall 
provide  a  warehouse,  at  their  own  expense,  for  the  storage  of 
spirits  of  their  own  manufacture  only,  or  a  secure  room,  in 
a  suitable .  building  to  be  used  as  such  warehouse,  and  that 
the  owners  of  such  warehouse  shall  execute  a  general  bond 
to  the  United  States,  with  sureties,  to  be  approved  by  the 
collector,  in  such  form  and  with  such  conditions  as  shall  be 
approved  by  the  Secretary  of  the  Treasury ;  and  that,  after  the 
bond  has  been  given,  "  such  warehouse  or  room,  when  approved 
by  the  Secretary  of  the  Treasury,  *  *  is  hereby  declared 
to  be  a  bonded-warehouse  of  the  United  States,  and  shall  be 
used  only  for  the  storing  of  spirits  manufactured  by  the 
owner  *  *  of  such  distillery,  and  shall  be  under  the 
custody  of  the  inspector,  as  hereinafter  provided,  and  shall  be 
kept  locked  up  by  the  proper  officer  in  charge,  at  all  times, 
except  when  he  shall  be  present,  and  the  tax  on  the  spirit 
stored  in  such  warehouse  shall  be  paid  before  removal  from 
6uch  warehouse."    Section  29  of  the  same  Act  provides  for 
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an  inspector  for  every  distillery,  to  take  account  of  the  mate- 
rials nsed,  and  to  inspect  gange  and  prove  the  spirits  distilled, 
and  declares  that  he  ^^  shall  take  charge  of  the  bonded-ware- 
house established  for  the  distillery  in  conformity  to  law,  and 
such  warehouse  shall  be  in  the  joint  custody  of  such  in- 
spector and  the  owner  thereof,  his  agent  or  superintendent ;" 
and  his  compensation  is  required  to  be  paid  by  the  distiller. 
Other  provisions  impose  penalties  for  the  illegal  removal  of 
spirits  to  any  place  other  than  the  bonded-warehouse,  or 
from  the  warehouse,  and  declare  that  all  spirits  found  else- 
where than  in  a  bonded-warehouse,  not  having  been  removed 
therefrom  according  to  law,  and  the  tax  not  having  been 
paid,  shall  be  forfeited  to  the  United  States.  Here,  then,  for 
the  protection  of  the  Government,  to  guard  against  an  eva- 
sion of  the  tax  upon  distilled  spirits,  is  interposed  a  Govern- 
ment official,  as  a  guardian  and  joint  custodian  of  the 
warehouse ;  and  this  precautioning  and  participating  custody 
of  the  warehouse  was  deemed  by  the  District  Court  to  dis- 
place the  possession,  custody,  and  control  of  the  spirits  them- 
selves by  the  owner,  so  that  spirits  in  a  warehouse  could  not 
answer  tibe  description  in  the  48th  section,  nor  be  forfeited, 
however  plainly  it  was  proved  that  the  owner  intended  and 
was  about  to  sell  or  remove  them  in  fraud  of  the  Bevenue 
laws,  and  with  the  design  to  avoid  the  payment  of  the  taxes 
thereon. 

The  warehouse,  in  this  case,  was  a  part  of  the  distillery 
premises,  in  the  proprietorship  of  the  claimants,  and  the 
spirits  in  question  were  their  property.  The  Act  nowhere 
in  terms  provides  that  the  Government  inspector  shall  have 
any  possession,  custody,  or  control  of  the  spirits,  but  only  a 
custody  of  the  warehouse,  jointly  with  the  owner.  This  is 
giving  to  the  inspector,  through  his  participation  in  the 
custody  of  the  warehouse,  and  by  the  discharge  of  his  duty 
to  keep  the  same  locked  when  not  personally  present,  a 
means  of  guarding  against  the  illegal  removal  of  spirits,  but 
invests  him  with  no  legal  possession  thereof.  Whatever 
custody  or  control  he  has  over  the  spirits  is  purely  incidental, 
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or  a  consequence  of  his  joint  custody  of  the  place  where  they 
may  happen  to  be,  and  he  has  not,  as  a  legal  proposition,  a 
cnstody  of  the  spirits  themselves.  In  point  of  law,  the 
owner  of  the  spirits,  and  the  owner  of  the  warehouse  wherein 
they  are  stored,  is  in  possession  of  the  spirits ;  and  I  have  no 
hesitation  in  saying  that  he  conld  maintain  any  action  known 
to  the  law,  adapted  to  redress  an  illegal  interference  with  his 
possession.  Could  it  be  successfully,  or  for  a  moment,  con- 
tended, that  the  owner,  in  such  case,  could  not,  in  his  own 
sole  name,  maintain  trover  against  any  one  who  should 
wrongfully  remove  the  spirits,  or  replevin  m  the  c&pit^  or, 
under  the  Revised  Statutes  of  New  York,  m  ths  detmety  op 
trespass  de  bonis  (Mportatis  t  I  apprehend  not.  All  that  the 
statute  has  done  is,  to  throw  around  his  ownership,  posses- 
sion, custody  and  control  a  surveillance,  and  a  joint  custody 
of  the  warehouse,  as  an  obstacle  to  the  accomplishment  of 
any  fraud  the  owner  may  intend  and  desire  to  effect.  If  the 
participating  custody  of  the  warehouse  had  by  the  officer 
were  to  be  deemed,  by  construction,  to  include  the  like  joint 
custody  of  the  spirits,  there  would  still  be  possession,  custody 
and  control  in  the  owner,  though  not  sole  possession,  custody 
and  control ;  and  the  proposition  would  then  be  analogous  to 
that  employed  as  a  familiar  rule  of  pleading  at  the  common 
law,  by  which,  where  a  joint  promisor  is  sued  in  assumpsit 
-without  joining  his  co-promisor,  and  he  simply  pleads  non- 
;a8sumpsit,  he  cannot,  under  that  plea,  say  that  he  did  not 
.promise  and  so  defeat  the  action.  The  law  says  it  is  his 
promise,  though  not  his  sole  promise.  So,  here,  in  my  judg- 
ment, the  owner  of  both  warehouse  and  spirits  has  possession 
itnd  custody  and  control,  within  the  meaning  of  the  Act  in 
question,  even  though,  for  the  purpose  of  guardianship  over 
the  rights  and  interests  of  the  Government  in  the  tax  due 
thereon,  the  inspector  be  deemed  to  have  a  joint  custody 
with  him.  As  already  observed,  the  section  in  question  has 
respect  to  the  intentions,  purposes  and  designs  of  the  party  in 
the  possession,  custody  or  control.  If,  in  law,  such  party  have 
either,  then  his  intentions,  purposes  and  designs  become  the 
ground  of  the  forfeiture,  entirely  irrespective  of  the  difficulties 
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wliich  ina7lie  in  the  way  of  accomplishing  his  intention. 
In  addition  to  the  precautions  devised  by  the  Goyeniment  to 
protect  against  snch  accomplishment,  there  is  provided  this 
additional  secnrity  against  any  attempt  to  evade  those  pre- 
cautions or  render  them  nugatory. 

Once  more,  the  theory  of  the  charge  on  this  trial  was, 
that  the  Government  official  had  the  possession,  custody  or 
control  of  these  spirits,  within  the  meaning  of  the  statute, 
and  not  the  owner.  If  that  be  so,  if  his  guardianship  ex- 
cluded the  possession,  and  the  custody,  and  the  control  of 
the  owner,  as  those  terms  are  used  in  the  statute,  does  it  not 
follow  that  the  conduct  of  the  officer,  without  the  knowledge, 
assent  or  complicity  of  the  owner  in  any  form,  directly  or 
indirectly,  might  subject  the  spirits  to  forfeiture,  according 
to  the  express  language  of  the  statute !  Suppose  it  could  be 
established,  by  dear  proof,  that  the  officer  had  bargained  for 
a  fraudulent  removal  or  sale  of  the  spirits,  or  both,  had 
arranged  for  and  provided  the  vehicles  for  transportation,  had, 
in  the  night  season,  availing  himself  of  the  possession  of  his 
key  to  the  warehouse,  visited  the  premises,  with  a  view  to 
such  removal,  and  had  even  laid  hands  upon  the  spirits  and 
begun  the  work — ^all  this  as  well  in  fraud  of  the  owner,  as, 
also,  in  fraud  of  the  revenue  laws,  and  to  prevent  the  collec- 
tion of  any  tax  thereon — could  it  then  be  said,  that  the 
collector  might  seize  the  spirits,  under  this  48th  section,  and 
that,  for  these  intentions,  purposes  and  designs  of  the  officer, 
the  spirits  could  be  condemned  as  forfeited  to  the  United 
States  ?  In  my  judgment,  this  could  not  be  claimed.  The 
officer  has  no  legal  possession,  custody  or  control  of  the 
spirits,  under  that  section ;  and  owners  of  distilled  spirits  are 
not  subjected  to  any  such  hazard  of  forfeiture  by  reason  of 
the  misconduct  of  the  Government  official.  If  not,  then 
there  is  possession,  custody  and  control  in  the  owner,  within 
the  just  meaning  of  the  law.  Else,  this  anomalous  condition 
results — there  are  spirits  in  the  possession  of  no  one  whose 
purpose  to  dispose  thereof  and  remove  the  same  in  fraud  of 
the  revenue  laws,  and  with  the  design  to  avoid  the  pay- 
ment of  the  tax,  can  subject  them  to  forfeiture.    The  owner 


468  KOBTHERK  DISTRICT  OF  NEW  YORK, 

The  Uidted  StatM  «.  86  Btnrebjof  High  Wiaet. 

of  the  warehouBe  and  spiritB  maj  place  them  in  the  ware- 
honae  for  the  purpoae  of  Belling  and  removing  them  secretly 
in  fraud  of  the  laws,  and  with  the  deaign,  bj  such  removal 
or  sale,  to  avoid  payment  of  the  tax.  That  purpose  and 
design  may  be  shown  to  have  began  with  the  very  beginning 
of  the  manufacture,  and  to  have  constituted  its  chief  motive, 
and  to  have  accompanied  the  goods  to  their  deposit.  The 
proo&  may  establish  that  all  preliminary  n^otiations  for 
sale  and  removal,  and  arrangements  therefor,  are  completed, 
and  secret  and  forcible  entry  into  the  warehouse  is  about  to 
be  made,  and  yet,  according  to  the  doctrine  contended  for, 
such  joint  custody  of  the  warehouse  has  been  given  to  the 
Government  inspector,  that  no  forfeiture  of  the  spirits  can 
be  adjudged.  Other  considerations  might  be  suggested, 
founded  upon  other  provisions  of  the  Act  regarding  fraud- 
ulent removals,  and  other  illustrations  might  be  given,  but 
I  think  enough  has  been  said  to  show,  that  the  ruling  on  the 
trial  (where  it  could  not  receive  the  attention  necessary  to  a 
deliberate  examination  of  the  whole  subject)  was  erroneous. 

Such  a  construction  of  the  Act  is  at  war  with  its  object. 
It  defeats  its  purpose  to  anticipate  the  accomplishment  of 
meditated  frauds,  difficult  of  detection  and  punishment  when 
once  carried  into  execution.  It  gives  to  the  guardianship  of 
the  officer,  which  is  interposed  as  a  further  security  against 
fraud,  an  effect  to  prevent  the  efficiency  of  the  law.  It 
makes  a  merely  consequential  and  physical  control  of  the 
spirits,  resulting  from  the  officer's  joint  custody  of  the  ware- 
house, the  displacement  of  the  legal  possession  of  the  owner 
of  the  spirits,  himself  in  the  like  joint  custody  of  the  ware- 
house. It  enables  the  fraudulent  party  to  defeat  the  purposes 
of  the  enactment,  and  avoid  the  penalty,  by  a  narrow  con- 
struction of  the  terms  of  the  Act,  not  called  for  by  their  fieur, 
natural  and  legal  meaning.  It  is  repugnant  to  the  rule  above 
adverted  to,  which  requires  us  to  construe  the  statute  so  as 
most  effectually  to  accomplish  the  intention  of  the  Legislature 
in  passing  it. 

It  is  a  significant  fact,  and  not  unworthy  of  consideration. 
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that  the  48th  section  of  the  Act  of  1864  farther  provides, 
that  all  personal  property  whatsoever  in  the  place  or  building, 
or  within  any  yard  or  enclosure  where  such  articles  shall  be 
found,  shall  also  be  forfeited.  The  jury  have  here  found  the 
forfeiture  of  articles  found  in  the  possession  of  the  claimants, 
and  upon  the  distillery  premises,  with  the  unlawftd  intent 
and  purpose  specified  in  the  Act.  Such  finding  brought  all 
other  personal  property  whatsoever  in  the  place  or  building, 
or  within  the  yard  or  enclosure  where  such  articles  were 
found,  into  the  same  condemnation,  by  the  express  terms  of 
the  Act,  and  thereupon  a  question  arises,  not  considered  on  the 
trial,  and  not  adverted  to  on  the  argument  of  the  writ  of 
error — ^Were  not  the  spirits  in  the  warehouse  which  was  on 
the  distillery  premises,  included  in  the  forfeiture,  under  the 
provisions  just  referred  to,  independently  of  the  question 
which  I  have  above  considered  t  This  question  not  being  in 
view  of  counsel  on  the  trial  or  on  the  argument,  and  I  having 
reached  the  conclusion  above  stated  on  the  other  point,  I  have 
not  deemed  it  necessary  to  consider  it  further ;  but  the  terms, 
"  all  personal  property  whatsoever  in  the  place  or  building,  or 
within  the  yard  or  enclosure,"  are  reiy  compreheneive. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered, 
as  to  the  thirty-six  barrels  of  high  wines  and  the  seven  bar- 
rels of  grape  brandy,  in  question. 
* 

WiUiam  DarsAeimer,  {District  Attorney^  for  the  United 

States. 

John  Sn&Wy  for  the  claimants. 


The  TJurrED  States  vs.  TmsTY-Bsx.  Babbels  of  High 

Wines,  &o. 

Where  property  was  seized  on  the  80th  of  October,  as  forfeited  to  the  United 
States,  for  a  yioUtion  of  the  provisions  of  section  48  of  the  Act  of  Jane  80th, 
1864,  (18  U,  8,  Stal.  at  Large,  240,)  as  amended  by  sectton  9  of  the  Act  of 


470  NORTHERN  DISTRICT  OF  NEW  YORK, 

The  UnHed  Stotef  v.  S6  Burels  cTHigli  Wiaas. 

July  ISth,  1866  (14  iiL,  111 :)  EM,  that,  Sn  carder  to  ihow  en  intent  on  the 
pert  of  the  cUimente,  in  October,  to  defnrad  the  GoTemmeni  and  eynde  the 
payment  of  the  tax  on  apirita  distUled  by  them,  it  waa  not  erroneona  to  admit 
eTidenoe  ahowing  that,  in  and  through  each  of  tlie  aeren  montha  preceding 
October,  down  to  the  time  of  the  aeiaare,  the  ehdmanta  made  ialae  retoma  of 
apirita  made  and  materlala  need  by  them : 
BM,  alao,  that  the  feet  that  nearly  all  of  the  aame  property  bad  been  aeiaed  a 
month  preyionaly,  aa  forfeited  for  like  fraudnlent  practicea,  and  that  a  aoit  to 
enforce  anch  forfeiture  waa  pending  and  at  iasoe,  formed  no  objection  to  the 
reception  of  anch  evidence. 

(Before  Woonaimr,  J.,  Korthem  District  of  New  York,  Jane,  1870.) 

WooDBUTF,  J.  In  this  caee,  each  of  the  parties  has  brought 
a  writ  of  error  to  this  Court,  from  the  judgment  entered  upon 
a  verdict  rendered  for  the  plaintiffs  in  the  District  Oonrt.  In 
my  opinion  npon  the  bill  of  exceptions  taken  by  the  plaintlflb 
to  the  alleged  error  of  the  Oonrt  in  es^cluding  a  portion  of  the 
property  whereof  condemnation  was  sought,  from  the  considera- 
tion of  the  jury,  {anUy  p.  459,)  I  have  stated  the  case  very  fiilly. 
For  die  understanding  of  the  case  presented  by  the  daimants' 
allegations  of  error,  it  will  suffice  to  say,  that  the  proceeding  is 
for  the  condemnation  of  the  property  of  the  claimants,  under 
the  48th  section  of  the  Internal  Bevenue  Act  of  June  80th, 
1864,  (13  U.  S.  Stat,  at  Loarge^  240,)  as  amended  by  section  9  of 
the  Act  of  July  13th,  1866,(14  Id.,  111.)  The  alleged  cause  of 
condemnation  or  ground  of  forfeiture  was,  that,  the  claimants 
being  distillers,  prop^*ty  mentioned  in  the  information  was 
found  in  their  possession  or  custody,  or  within  their  control, 
in  or  upon  the  distillery  premises,  for  the  purpose  of  being 
sold  or  removed  by  the  claimants  in  fraud  of  the  said  In- 
ternal Bevenue  laws,  and  with  design  to  avoid  paymient  of 
the  taxes  thereon,  by  reason  whereof  the  same  and  the  raw 
materials,  tools,  implements  and  personal  property  in  the 
building  or  enclosure,  &c.,  became  and  were  forfeited  to  the 
United  States.  On  the  trial,  the  jury  rendered  a  verdict  for 
the  plaintiffs,  as  to  all  the  property  except  certain  thirty-six 
barrels  of  high  wines  and  seven  barrels  of  grape  brandy, 
which,  being  in  the  distillery  warehouse,  were  held  by  the 
Court  to  be  exempt  from  forfeiture. 
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The  seizure  of  the  property  was  made  on  the  30th  of 
October,  1867.  The  grounds  of  condemnation  alleged  in  the 
information  were,  that  the  property  mentioned  in  the  informa- 
iion  was  then  in  the  possession,  custody  and  control  of  the 
claimants,  for  the  fraudulent  purpose  and  design  above-men- 
tioned. On  the  trial,  it  appeared,  that  a  seizure  of  nearly  all 
of  the  same  property  was  made  by  the  collector  on  the  27th 
of  September,  1867 ;  that  an  information  was  filed ;  that  a 
claim  and  answer  was  interposed  by  these  claimants ;  and  that 
the  issue  thereupon  was  pending  and  undetermined. 

The  only  error  alleged  by  the  claimants,  which  their 
counsel  has  called  to  my  attention,  is  the  reception  of  certain 
evidence  to  prove  the  intent,  purpose  and  design  of  the  claim* 
ants,  on  the  dOth  day  of  October,  1867,  when  the  seizure  took 
place  upon  which  the  present  information  proceeds.  That 
evidence  consisted  of  acts  of  fraudulent  violation  of  the  reve- 
nue laws  during  the  months  of  March,  April,  May,  June, 
July,  August,  September  and  October,  1867,  in  this — that  the 
claimants  made  false  returns  of  the  number  of  gallons  of  spirits 
manufactured,  and  of  the  quantities  of  materials  used ;  that 
certain  forty-nine  barrels  of  high  wines,  upon  which  the  tax 
had  not  been  paid,  were,  on  the  1st  of  July,  1867,  found  and 
seized  under  the  barn  of  one  of  the  claimants ;  and  that  they 
had  committed  other  frauds  upon  the  revenue  prior  to  Sep- 
tember 27th,  1867.  The  objection  made  and  now  insisted 
upon  and  discussed  is,  not  that  the  evidence  did  not  tend  to 
prove  acts  of  fraud  upon  the  revenue  laws,  and  attempts  to 
evade  the  payment  of  the  taxes  imposed  thereby,  but  that 
proof  of  such  acts  was  inadmissible  on  these  grounds:  (1.) 
That  the  pendency  of  the  other  information,  and  the  issue 
thereupon,  precluded  inquiry  into  any  such  facts  occurring 
prior  to  September  27th,  1867 ;  (2.)  That  the  evidence  on  the 
part  of  the  plaintijQTs  should  have  been  confined  to  transactions 
subsequent  to  September  27th,  1867,  because,  independently 
of  the  pendency  of  such  information  and  the  issues  thereupon, 
the  earlier  acts  occurring  in  March,  April,  &c.,  were  too  re- 
mote to  be  admissible  to  prove  the  intents,  purposes  and  de- 
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sigDB  of  the  claimants  on  tho  80th  of  October^  1867,  when  the 
present  seiznre  was  made. 

In  the  brief  submitted  by  the  counsel  for  the  claimants,  it 
is  stated,  that  evidence  was  received  of  acts  done  by  the 
claimants  after  the  date  of  the  present  seizure,  October  30th, 
1867.  I  do  not  find,  in  the  bill  of  exceptions,  that  any  sneh 
evidence  was  offered,  unless  it  be  the  tri-monthly'retums  for 
that  very  month ;  and  it  is  not  stated  that  those  return^  were 
made  after  the  seizure.  They  may  have  been  very  important 
proof  of  the  intent  to  avoid  the  payment  of  the  taxes  legally 
due,  clearly  operating  during  the  whole  month  to  which  they 
related. 

(1.)  The  pendency  of  the  former  information  has  no  pos- 
sible bearing  on  the  inquiry  whether  the  evidence  was  admis- 
sible. The  purpose  of  the  testimony  was  not  to  establish  sucb 
previous  forfeiture  by  adjudication,  nor  could  the  liability  to 
the  condemnation  sought  by  the  former  information  alter  the 
character  of  those  previous  acts,  in  their  tendency  to  prove  the 
animus  or  intent  of  the  claimants.  Even  if  such  issues  had 
been  tried  and  condemnation  had,  that  fact,  even  though  it 
absolved  the  claimants  from  other  or  future  punishment  for 
the  antecedent  acts,  could  have  no  influence  upon  the  weight 
of  those  acts  as  evidence  of  the  continued  and  persistent  en- 
deavors of  the  claimants  to  defraud  the  Government  and 
avoid  the  payment  of  taxes.  To  hold  otherwise,  would  be  to 
say  that  former  and  other  acts  of  fraud  and  evasion  of  taxes 
may  be  received  to  prove  the  ammiis  of  the  parties  in  the  acts 
under  investigation,  if  such  former  and  other  acts  are  success- 
ful, and  fraud  and  evasion  are  accomplished  with  impunity, 
but  that,  if  the  Government  attempts  to  punish  therefor,  it  is 
ever  after  precluded  from  giving  such  acts  in  evidence.  The 
property  seized  in  the  former  and  pending  proceeding  had 
presumptively,  on  the  giving  of  bonds,  or  by  other  lawful 
means,  come  back  to  the  possession  of  the  claimants ;  and,  if 
it  is  subsequently  seized  upon  a  new  or  distinct  ground  of 
forfeiture  thereafter  arising,  the  range  of  time  within  which  it 
is  proper  to  produce  proof  of  acts  sliowing  the  intent,  purpose 
and  design  of  the  parties,  is  precisely  such  as  it  would  be  if 
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no  Bnch'  prior  seizure  had  taken  place.  Their  character  and 
their  bearing  and  inflaence  are  just  what  they  would  be  if  the 
Government  had  theretofore  been  ignorant,  or  had  taken  no 
notice,  thereof. 

(2.)  The  only  inquiry,  therefore,  is,  whether,  as  secondly 
insisted,  it  is  incompetent  to  show  like  acts  of  fraud  and 
evasion,  or  acts  having  the  like  purpose  and  intent  to  defraud 
and  avoid  the  payment  of  taxes  upon  the  same  property,  or 
the  proceeds  of  the  same  continuing  manu&cture,  for  the 
purpose  of  showing  the  intent,  design  and  purpose  of  the 
same  parties,  in  the  transactions  in  question  ;  and,  if  so, 
whether  the  range  of  seven  antecedent  months  is  too  broad,  as 
a  field  of  inquiry. 

On  the  general  question,  the  counsel  for  the  claimants 
hardly  insists  that  no  proof  of  any  such  acts,  other  than  those 
in  qnestion,  can  be  received,  but  he  does  insist  that  this  is 
true  only  of  contemporaneous  acts  of  like  fraud.  Even  the 
eases  upon  which  he  relies  ho|d,  that  proof  of  such  acts  ^^  at 
or  about"  the  time  of  the  acts  in  question  is  admissible. 
What  shall  be  the  range  of  inquiry,  and  what  its  limitation, 
cannot  be  judicially  declared,  by  a  fixed  rule  to  be  applied  to 
each  case.  In  a  large  degree,  it  must  depend  upon  the  nature 
of  the  transactions,  and  the  circumstances  under  which  they 
are  committed,  and,  to  some  extent,  also,  on  their  being  con- 
tinuous, in  a  uniform  series  or  constant  repetition,  as  each 
occasion  therefor  arises,  down  to  the  time  of  the  acts  in  ques- 
tion. The  period  of  time,  and  its  limit,  must  be  fixed  in  the 
exercise  of  the  discretion  of  the  Court,  in  view  of  considera- 
tions arising  on  the  trial,  and  of  the  nature  and  circumstances 
of  the  acts  proposed  to  be  proved,  and  of  their  relation  to,  or 
connection  with,  as  the  case  may  be,  the  transaction  imder 
inmiediate  investigation.  To  show  the  animus  of  the  claim- 
ants in  October,  in  respect  of  an  intent  to  defraud  the  Gov- 
ernment, and  avoid  the  payment  of  the  tax  on  spirits  distilled 
by  them,  I  think  evidence  that,  from  and  including  April,  in 
and  through  each  following  month,  down  to  the  time  of  the 
seizure,  the  claimants  persistently  and  continuously  made 
false  returns  of  the  quantity  of  spirits  produced  by  them,  and 
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of  the  materials  used,  not  only  competent^  but  very  Iiigh 
evidence,  excluding  the  idea  that  their  last  retom  waa  an 
oversight  or  mistake,  and  showing  that  they  were  deliberately 
acting  under  a  constant  and  abiding  purpose  to  defraud  the 
Government  and  avoid  the  payment  of  the  legal  taxes. 
Indeed,  in  such  a  case,  I  should  not  be  disposed  to  exclude 
evidence,  thus  continuous,  going  back  to  the  founding  of 
their  distillery,  if  that  was  not  prior  to  the  Bevenue  law 
itself,  though  I  might  deem  it,  in  a  supposable  case,  discre^ 
to  stay  the  introduction  of  evidence  merely  cumulative, 
because  unnecessary  and  burdensome  to  the  case,  and  useleae- 
ly  consuming  the  time  of  Court  and  jury. 

The  cases  in  the  Courts  of  the  United  States,  cited  on 
behalf  of  the  claimants,  are  quite  conclusive  as  to  the  admis- 
sibility of  the  evidence,  and  it  is  unnecessary  to  multiply 
citations  to  the  like  effect.  In  Wood  y.  The  United  States^ 
(16  Petera^  342,  361,)  proof  of  collateral  &cts  tending  to 
show  a  fraudulent  intention  are  held  to  be  admissible,  when- 
ever a  fraudulent  intention  is  to  be  established.  There,  an 
information  had  been  filed  clsdming  a  forfeiture  of  certain 
goods,  part  of  four  importations  entered  in  1839.  Proof  was 
received  of  twenty-five  other  importations  during  1839  and 
1840,  and  the  proof  was  held  admissible.  The  Court,  not 
doubting  that  prior  importations  were  competent,  said  also : 
^^  Fraud  in  the  first  importation  may  be  as  fairly  dedudble 
from  other  subsequent  fraudulent  importations  by  the  same 
party,  aa  fraud  would  be  in  the  last  importation  from  prior 
fraudulent  importations.'^  In  Taylor  v.  Ths  United  States^  (8 
How,^  197,)  proof  of  transactions  six  months  before  the  one 
in  qaestion  was  received ;  and  a  similar  range  was  allowed  in 
Bucldey  v.  The  United  States^  (4  JBbw.^  251.)  I  have  no 
doubt  upon  the  subject 

The  United  States  are  entitled  to  judgment  of  aflSrmance, 
and  for  their  costs  on  the  writ  of  error. 

Wmiam  Dorsheimer^  {District  Attorney^  for  the  TTnited 
States. 

John  SnoWy  for  the  claimants. 
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James  Abkell  akd  Bekjamik  Smith 

vs. 
The  J.  M.  Hubd  Papss  Bag  Oompant.    In  Equttt. 

The  dUlm  of  letters  patent  granted  to  James  ArkeU  and  Benjamin  Smith,  June 
dth,  1865,  for  an  "improvement  in  paper-bags,*  namely:  "Softening  the 
upper  parts  of  paper-bags  and  maUng  them  pliable,  substantially  as  and  for 
the  purpose  abore  described,*  is  a  claim  to  a  paper-bag  haying  its  upper  end 
softened  and  made  flexible,  while  its  lower  portion  is  strong  and  stiff  with  the 
sLnng  of  the  paper. 

A  paper-bag  which  has  ite  extreme  upper  end  unsoftened,  but  has  a  strip  or  band 
around  it,  at  a  short  distance  from  its  top,  crimped  or  softened  and  thus  made 
pliable,  is  an  infiringement  of  such  patent. 

(Before  Woodbuvf,  J.,  Nerthem  District  of  New  York,  June,  1870.) 

Thib  wafl  a  suit  in  equity,  foimded  on  letters  patent 
granted  to  the  plaintiffs,  June  6th,  1865,  for  an  ^^  improve- 
ment in  paper-bags."  The  specification  said :  ^^  This  inven- 
tion consists  in  making  or  preparing  paper-bags  in  such  a 
way  as  to  give  them,  at  their  upper  ends,  a  flexible  character, 
80  that,  when  properly  filled  with  flour  or  other  substances, 
the  sides  of  the  bags,  at  their  upper  ends,  will  come  together 
after  the  manner  of  the  sides  of  a  cloth-bag.  *  *  *  We 
prepare  paper-bags  of  every  size  and  quality  and  strength  of 
paper,  in  such  a  way  as  that  their  top  parts  can  be  gathered 
and  brought  together  in  easy  lines,  and  with  uniformity, 
towards  a  common  centre,  much  after  the  manner  of  gather- 
ing the  top  of  a  bag  made  of  cloth.  We  accomplish  this 
result  by  making  the  upper  part  of  the  bag  flexible  or  soft, 
but  without*  lessening  the  strength  and  toughness  of  the 
material.  The  drawing  shows  side  views  of  two  bags  which 
have  had  this  character  of  flexibility  and  softness  imparted  to 
their  top  parts  by  mechanical  means.  In  these  illustrations 
of  our  invention  we  have  produced  this  result  by  subjecting 
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thoB6  parts  to  a  cmfihing  or  bmifiing  action  between  cor- 
rugated snrfacea,  the  depth  of  the  cormgations,  or  the  degree 
of  pressure,  being  greatest  at  the  highest  part  or  edge  of  the 
bags,  and  decreasing  gradually  from  such  edges  downwards, 
so  that  the  line  of  termination  of  the  corrugations,  or  of  the 
limits  of  pressure,  will  be  as  near  as  possible  insensible  or 
i{nperoeptible.  If  the  softening  process  is  effected  in  any 
other  manner,  as,  for  instance,  by  chemical  action,  the  same 
result  is  to  be  produced,  thaf  is  to  say,  the  soft  or  flexible 
character  of  the  top  of  the  bag  is  to  be  least  along  the 
lowest  lines,  and  is  to  be  increased  thence  upwards,  to  the 
edges  or  top  of  the  bag,  where  it  is  to  be  greatest."  The 
claim  was  this :  ^^  Softening  the  upper  parts  of  paper-bags 
and  making  them  pliable,  substantially  as  and  for  the  purpose 
above  described." 

The  defendants  had  made  and  sold  paper-bags  having 
near  their  top  a  strip  or  band  around  them,  crimped  or  soft- 
ened by  passing  the  bag,  at  a  distance  of  two  or  three  inches 
from  its  top,  tlm>ugh  a  machine  with  two  sets  of  fluted  rolls. 
This  operation  crimped  or  softened  a  sti^  or  band  around 
the  bag,  equal  in  width  to  the  length  of  the  flutes  on  the  rolls, 
and  left  the  top  unsoftened.  These  bags  were  constructed  in 
accordance  with  letters  patent  granted  to  John  M.  Hurd, 
November  12th,  1867,  for  an  "improved  paper  flour-sack." 
The  speciflcation  of  that  patent  stated,  that  tiie  invention  of 
the  patentee  consisted  in  crimping  a  band  around  below  the 
top  of  the  sack,  and  leaving  the  top  of  the  sack  unsoftened 
or  uncrimped,  for  the  purpose  of  preventing  the  string  used 
in  holding  the  mouth  of  the  sack  closed,  from  slipping  off 
over  the  top,  and  allowing  the  mouth  of  the  sack  to  open  and 
the  flour  to  escape. 

ChmleB  M.  ITeUery  for  the  plaintiffs. 

David  Wrighty  for  the  defendants. 

Woodruff,  J.  1.  The  invention  of  the  plaintiffs  is  a 
paper-bag,  having  its  upper  end  softened  and  made  flexible, 
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while  the  lower  portion  is  strong  and  stiff  with  the  sizing  of 
the  paper.  Although  the  language  of  the  specification  is  not 
very  well  chosen,  this  is  the  substance  of  their  description. 

The  patent  itself  is  for  a  ^^  new  and  useful  improvement 
in  paper-bags."  It  is  this  that  the  patent  is  issued  for  and 
which  it  is  intended  to  secure.  It  is  this  that  the  specification 
is  intended  to  describe.  Softening  and  making  fiexible  the 
upper  portion  of  the  bag  produces  the  improved  bag ;  and 
that  is  the  proper  subject  of  the  patent.  It  is  not  softening 
and  making  flexible,  as  a  result  of  some  or  auy  meaus  which 
can  be  suggested,  that  is  the  subject  of  the  patent ;  but  it  is 
the  improved  bag,  or  the  improvement  in  the  bag,  as  a  result, 
which  the  patent  is  intended  to  protect.  The  improved  bag 
is  the  result.  The  softening  and  making  flexible  at  the  top 
are  the  means  by  which  the  improvement  is  effected.  It  is 
this  which  distinguishes  the  present  case  from  the  principle 
sought  to  be  invoked  from  (yReHl/y  v.  Morae^  (15  HowcMrd^ 
62 ;)  Commg  v.  BiArden^  {Id.y  262 ;)  Le  Boy  v.  Tathamy  (14 
JBawardj  156 ;)  BiMrr  v.  Coiop&rthioaity  (4  Blate^.  O.  C.  J?., 
163 ;)  and  other  cases  cited  by  the  defendants  from  Lmo^s 
Dig&8typ.  483,  dbo. 

The  machine,  manu&cture,  or  product  in  this  case,  is  an 
improved  bag  for  packing  flour  and  other  substances.  The 
means  by  which  such  improved  bag  is  produced  is  the  soften- 
ing and  making  flexible  the  upper  part  thereof.  When  pro- 
duced, it  is  better  adapted  to  use.  The  patent  gives  the 
plaintiffs  no  exclusive  right  to  any  process  of  softening  or 
Tnftlring  flexible  sized  paper,  as  a  result,  nor  do  the  plaintijBb 
profess  to  have  any  exclusive  right  in,  or  to  have  invented 
any  new  device  for,  doing  this,  as  a  result.  It  is  the  paper- 
bag,  constructed  in  its  improved  state,  by  softening  and 
making  flexible  the  upper  part  thereof,  which  is  new,  useftd 
and  within  the  protection  of  the  patent.  In  this  view,  the 
specification  declares  the  invention  to  consist  ^4n  making  or 
preparing  paper-bags  in  such  a  way  as  to  give  them,  at 
their  upper  ends,  a  flexible  character,  so  that,  when  properly 
filled  with  flour  or  other  substances,  the  sides  of  the  bags,  at 
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their  upper  ends,  will  come  together  after  the  manner  of  the 
aides  of  a  doth-bag."  The  plaintiflb  do  sot  daim  to  hsve 
invented  paper-bags  for  the  nsea  referred  to,  nor  any  mode 
of  preparing  the  p^per,  nor  of  giving  them  the  form  of  a  bag, 
nor  the  closing  of  ihe  bottom  or  sides,  but  the  superadding, 
(bj  softening  and  making  pliable  the  npper  portion  thereof^) 
an  improvement  in  their  nseftdness  and  value.  Hence,  they 
limit  their  claim  to  the  softening  and  making  pliable  of  thoee 
npper  parts,  as  the  means  of  producing  the  improved  manu* 
facture. 

The  language  of  the  claim,  I  must  concede,  read  by  itself 
alone,  is  not  the  best  which  might  be  employed ;  and  it  has 
laid  the  foundation  for  the  elaborate  argument  of  the  defend- 
ants' counsel,  wherein  he  treats  the  softening,  &e.j  as  the 
thing  patented,  and  a  result,  instead  of  the  means  of  producing 
the  thing  patented,  namely,  the  improved  bag.  Taking  the 
whole  patent,  specification  and  claim  together,  the  latter  is,  I 
think,  the  just  construction  of  the  claim,  and  relieves  it  from 
the  operation  of  the  cases  cited.  In  this  view,  the  plaintifib 
could  not,  and  do  not,  daim  any  exclusive  right  to  any  process 
of  softening  or  making  pliable.  Any  process  known  to  art 
may  be  employed  for  that  purpose ;  and  any  new  mode  of 
performing  it  would  be  the  subject  of  a  patent.  The  whole 
apparent  doubt  suggested  arises  from  treating  this  softening 
as  the  result  which  the  plaintiffs  seek  to  secure  to  themselves, 
whereas  it  is  the  mecms  of  producing  a  new  and  other  result, 
namely,  an  improved  bag.  True,  the  plaintiff  have,  in  their 
specification,  mentioned  various  means  by  which  it  can  be 
done,  and  one  mode  in  which  they  do  it,  but  those  means 
are  open  to  the  use  of  others.  All  may  use  them.  If  they  do 
not  employ  them  to  produce  the  improved  paper  bag,  they 
infringe  no  right  of  the  plaintiffs. 

The  defendants,  on  the  other  hand,  have  sought  to  secure 
to  themselves  a  particular  mode  of  crimping  or  softening, 
and  describe  the  machinery  they  employ  for  the  purpose. 
Whether  they  have  secured,  by  their  patent,  the  exclusive 
right  to  employ  such  machineiy  for  crimping  or  softening,  it 
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is  not  neceBsary,  for  the  purposes  of  this  case,  to  inquire.  If 
they  do  not  mannfactnre  the  plaintiffs'  improved  bag,  they 
do  not  violate  the  rights  of  the  latter. 

2.  Is,  then,  the  bag  produced  by  the  defendants  an 
infringement  of  the  exclusive  right  of  the  plaintiffs  to  manu- 
facture and  sell  the  improved  bag  described  in  their  patent  t 
On  that  question  I  have  much  less  doubt  than  upon  the  ques- 
tion first  considered.  They  do  manufacture  and  sell  a  bag 
crimped,  softened  and  made  flexible  at  the  upper  end,  where 
the  string  is  to  be  applied,  so  that  the  sides  of  the  bag  will 
come  together  after  the  manner  of  cloth-bags.  The  substan- 
tial end,  purpose  and  usefulness  of  the  plainti£b'  invention 
was  this  and  only  tliis.  It  may  be  quite  true  that  the  bag 
produced  by  the  plaintiffs  was  susceptible  of  improvement. 
It  may  be,  that,  leaving  the  extreme  upper  end  of  the  bag 
unsoftened,  or,  in  another  form  of  words,  extending  the  bag 
upward  and  beyond  the  portion  made  soft  or  pliable,  produces 
a  more  useful  bag.  It  majr  be  that  this  improvement  is  an 
invention  of  the  defendants.  There  is  conflict  in  the  evidence 
upon  the  last  two  points,  but  I  deem  it  quite  immaterial.  If 
the  defendants  have  made  an  improvement,  they  have  not 
thereby  acquired  the  right  to  produce  a  bag  embodying  the 
plaintiffs'  invention.  They  cannot  apply  their  improvement 
without  appropriating  the  very  thing  which  is  the  substantial 
end  and  purpose  of  that  invention.  Practically,  they  say — 
"  Crimping  the  upper  end  of  the  bag,  as  the  plaintiffs  do,  pro- 
duces a  bag  with  an  important  and  useful  capacity  of  being 
tied  with  ease  and  preserving  the  strength  and  usefulness  of 
the  bag ;  but  the  string  is  liable  to  slip.  We,  therefore,  pro- 
pose to  create  an  impediment  to  the  slipping  of  the  string,  by 
allowing  an  extension  of  the  bag  beyond  the  softened  portion 
and  above  the  string,  more  effectually  to  retain  it."  In  my 
judgment,  upon  the  whole  proofs,  this  is  in  fact  no  improve- 
ment, but  a  mere  artifice  to  evade  the  plaintiffs'  patent.  But, 
if  it  be  an  improvement,  it  is  superadded  to  the  plaintiffs' 
invention,  and  the  defendants  have  no  right  to  use  that  inven- 
tion without  the  plaintiff'  consent,  although  that  is  essential 
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to  enable  them  to  use  their  improTement  at  alL  It  is  a  &mil- 
iar  rule,  that  a  patent  for  an  improvement  does  not,  jper  m, 
give  the  right  to  nse  the  thing  improved ;  and  the  patentee  of 
the  thing  improved  may  not  nse  the  patented  improvement. 

On  the  question,  whether  the  defendants  can  be  deemed 
inventors  at  all  of  what  they  deem  an  improvement,  I  express 
no  opinion. 

A  decree  must  be  entered  for  the  plainti£b,  for  an  account, 
and  for  an  injunction  as  prayed,  with  costs. 


Henry  J.  Cookinohah  and  others 

'OB, 

Sewell  S.  Morgan  and  others.    In  Equttt. 

A  transfer  of  property  made  by  a  bankrupt  trader,  when  be  was  insolvent,  to  a 
person  wbotben  had  reasonable  cause  to  beliere  such  insolrenoy,  such  trans- 
fer having  been  made  with  the  intent  on  the  part  of  both  parties  to  give  a 
preference  to  the  transferee,  as  a  creditor,  held  void,  and  the  transferee  ex- 
cluded from  proving  his  debt  as  a  claim  against  the  estate  of  the  bank- 
rupt. 

The  assignees  in  bankruptcy  were,  in  this  case,  held  to  be  entitled  to  recover 
back  the  property  transferred,  and  the  value  of  any  of  it  tliat  had  been  sold, 
with  interest  from  the  time  they  demanded  it ;  and,  as  the  transferee  had  not 
acted  in  good  faith  and  under  an  honest  mistake,  he  was  not  allowed  amounts 
which  he  had  paid  to  obtain  the  benefit  of  the  transfer. 

(Before  WoonaurF,  J.,  Northern  District  of  New  York,  June,  1870.) 

Woodruff,  J.  The  evidence  in  this  case  establishes,  as  I 
think,  conclusively,  (1.)  That,  on  the  18th  of  February,  1868, 
John  P.  Babcock,  the  bankrupt,  was  hopelessly  insolvent ; 
(2.)  That  the  defendant  Morgan  had  reasonable  cause  to  be- 
lieve that  Babcock  was  at  that  time  insolvent ;  (3.)  That  the 
sale  by  Babcock  and  the  purchase  by  Morgan  were  made 
with  intent  to  give  to  the  latter  a  preference  over  other  credi- 
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tors.  Although  the  inBtmment  of  traosfer  does  not  in  terms 
80  express,  I  am  satisfied  that  the  agreement,  understanding 
and  intent  were  that  the  purchase  price,  and  the  coUections  to 
be  made  from  the  accounts,  &c.,  should  be  applied  first  to  the 
payment  of  the  judgments  whereon  executions  had  been 
levied  on  the  goods,  and  next  to  the  payment  of  the  debts  for 
which  Morgan  was  liable  as  endorser.  The  sale  of  Babcock's 
entire  stock  of  goods,  &c.,  and  the  placing  of  his  accounts  and 
credits  in  Morgan's  hands,  including  his  entire  property,  he 
being  a  trader,  (property  exempt  from  execution  only  ex- 
cepted,) was  so  entirely  oat  of  the  usual  course  of  business,  as 
to  raise  the  presumption  of  fraud  declared  by  the  statute;  and 
the  evidence  fails,  in  my  judgment,  to  overcome  that  presump- 
tion. 

Babcock  was  a  trader.  He  was  not  only  embarrassed,  but 
was  so  entirely  unable  to  meet  his  engagements,  that  judg- 
ments had  been  recovered  against  him,  and  his  entire  stock  of 
goods,  (which  constituted  nearly  all  of  his  property  liable  to 
execution,)  was  held  by  the  sheriff  under  the  levy  of  execu- 
tions, and  two  or  more  of  the  notes  endorsed  by  Morgan  had 
been  protested.  This,  Morgan  knew.  No  reasonable  man 
could,  I  think,  then  doubt  Babcock's  insolvency.  Snrely, 
this  was  reasonable  cause  for  believing  it.  Indeed,  the  weight 
of  the  evidence  inclines  me  not  only  to  think  that  Morgan 
knew  of  this  insolvency,  but  that  the  purchase  and  the  taking 
of  the  notes  and  accounts  for  collection  were  for  the  distinct 
purpose,  in  his  mind,  of  securing  such  control  as  would  secure 
him  against  loss  by  his  endorsements  for  Babcock.  It  follows, 
that  the  transaction  is  void;  and  Morgan  is  expressly  ex- 
cluded, in  such  case,  from  proving  his  debt  as  a  claim  against 
the  estate  of  the  bankrupt.  The  assignees,  the  plaintiffs 
herein,  are  entitled  to  recover  back  all  the  property  which 
Morgan  received  ;  and,  as  to  any  part  thereof  which  the  latter 
has  sold  or  appropriated  to  his  own  use,  they  are  entitled  to 
recover  the  value  thereof,  v^ith  interest  from  the  time  of  the 
conversion  or  collection  thereof,  and  its  demand  by  the  as- 
signees. 

Vol.  VIL— 81 
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If  the  traoBfer  were  set  aside  upon  technical  or  other 
grounds  entirely  consistent  with  good  &ith  in  the  transferee, 
and  he  appeared  to  have  acted  under  an  honest  mistake,  it 
might  be  proper  to  allow  him  the  amonnt  of  the  judgments 
which  he  paid  in  order  to  obtain  the  benefit  of  his  purchase, 
and  the  amount  which  he  collected  from  the  accounts  and 
paid  over  to  his  principal,  which  is  testified  to  have  been  about 
three  hundred  dollars.  Not  so  where  the  facts  are  as  above 
found.  He  obtained  the  property  by  means  which  were  a 
clear  fraud  upon  the  bankrupt  Act,  and  under  circumstances 
which  made  it  a  fraud  upon  ike  other  creditors,  and  presump- 
tively he  knew  it ;  and  the  moneys  which  he  collected  from 
the  accounts  went  directly  to  the  performance  of  the  under- 
standing that  they  should  be  applied  in  discharge  of  his 
endorsements.  I  am  aware  that  there  is  contradictory  testi- 
mony, but  I  state  my  conclusions  upon  all  the  proofs.  I  do 
not  think  it  necessary  to  discuss  the  evidence  in  detail.  The 
defendant  Morgan,  himself  a  lawyer,  and  presumptively 
fSEoniliar  with  the  law  governing  the  subject  of  transfers  of 
property  by  insolvents,  and  £uniliar,  also,  with  the  proper 
influence  of  facts  and  circumstances,  as  well  as  of  direct 
testimony,  in  establishing  the  allegations  of  intent,  cannot,  I 
think,  doubt  the  correctness  of  the  conclusions  I  have  reached 
thereupon.  Possibly,  he  may,  under  the  strong  influence  of 
interest,  have  deceived  himself  into  a  belief  that  what  was 
done  and  intended  was  consistent  with  the  laws  relating  to 
the  property  of  an  insolvent.  But,  if  I  had  concluded  that 
preference  to  himself  was  not  the  immediate  purpose  of  the 
transaction,  I  must  still  hold  that  it  was  a  transfer  in  fraud  of 
the  bankrupt  law,  and  set  it  aside  on  that  ground,  hold- 
ing him  liable  to  account.  The  bankrupt  law,  conceived 
and  enacted  in  the  belief  that  it  provided  the  best  mode  of 
administering  the  estate  of  an  insolvent,  will  tolerate  no  at- 
tempt by  individuals  to  devise  and  carry  into  effect  some 
other  plan  inconsistent  therewith,  nor  permit  such  an  attempt 
to  be  justified  by  the  excuse  that  they  tiionght  such  other  plan 
wiser  or  better. 
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The  defendant  mnst,  therefore,  account  for  all  the  prop- 
erty received.  He  must  deliver  to  the  assignees  all  that 
remains  in  his  possession.  He  mast  pay  the  market  value  of 
all  that  he  cannot  so  deliver,  with  interest  thereon  from  the 
time  he  sold  or  appropriated  it  to  his  own  use,  with  this 
qualification,  that  interest  will  not  be  computed  against  him 
from  a  day  earlier  than  the  29th  day  of  June,  1868,  when  the 
assignees  demanded  the  same  from  him ;  and,  in  like  manner, 
he  must  pay  the  amount  of  his  collections,  with  interest  since 
such  demand.  A  decree  must  be  entered  in  conformity  with 
these  views,  and  referring  it  to  a  master  to  take  the  account, 
and  superintend  the  delivery  of  the  property,  and  report  the 
amount  due.  On  the  coming  in  and  confirmation  of  his 
report,  a  final  decree  will  be  entered  for  the  plaintiffs,  to  re* 
cover  such  amount,  with  costs. 


George  W.  Smithy  for  the  plaintiffs. 
SeweU  8.  Morgcm^  for  the  defendants. 


The  XTNrrED  States,  PLAuniFrs  ik  ebbob 

vs. 

EdWABD  MYin>£BSE,  DEFENDANT  IN   EBBOB. 

Under  seoUon  64  of  the  Interna]  Revenue  Act  of  Jnly  let,  1862,  (12  U,  8,  Stat, 
at  Large,  462,)  which  declares,  that  the  owner  of  any  stUl  or  other  TOBeel  used 
in  distillation  shall,  for  certain  Yiolations  of  law,  forfeit  all  the  liquors  and  the 
vessels  need  in  distillation,  together  with  the  sum  of  five  hundred  dollars,  to 
be  recorered,  with  costs  of  suit,  "  which  said  liquors,  *  *  with  the  yessels, 
*  *  may  be  seized  by  any  collector  *  *  and  held  by  him  until  a  de- 
G&Blon  shaU  be  had  thereon,  *  *  provided,  that  such  seizure  be  made 
within  thirty  days  after  the  cause  for  the  same  may  have  occurred,  and  that 
proceedings  to  enforce  said  forfeiture  shall  have  been  commenced  *  * 
within  twenty  days  after  the  seicure  thereof,  and  the  proceedings  to  enforce 
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said  farfeitare  shsll  be  in  the  nstore  of  a procee^ng m  rtm'  an  action  m 
perMnam,  to  recoTer  the  forfeiture  of  $600  therehi  provided  for,  vill  lie, 
although  the  seizure  of  property  provided  for  by  that  section  has  not  taken 
place. 
Snch  action  is,  under  that  section,  to  be  a  separate  suit  from  the  proceeding  m 
rem  against  the  property  seised,  for  its  fbrfeitiire. 

(Before  Woooavn,  J.,  Northern  Dlstriet  of  New  York,  June,  1870.) 

WooDBTTFF,  J.  This  case  presents  a  question  tonching 
the  constmction  of  section  54  of  the  Internal  Bevenue  Act 
of  July  Ist,  1863,  (12  U.  S.  Stat,  at  La/rge,  453.)  By  that 
section,  it  is  enacted,  ^^  that  the  owner,  agent,  or  superintend- 
ent of  any  vessel  or  vessels  used  in  making  fermented 
liquors,  or  of  any  still,  boiler  or  other  vessel  used  in  the 
distillation  of  spirits,  on  which  duty  is  payable,  who  shall 
neglect  or  refuse  to  make  true  and  exact  entry  and  report  of 
the  same,  or  to  do  or  cause  to  be  done  any  of  the  things  by 
this  Act  required  to  be  done,  as  aforesaid,  shall  forfeit,  for 
every  such  neglect  or  refusal,  all  the  liquors  and  spirits  made 
by  or  for  him,  and  all  the  vessels  used  in  making  the  same, 
and  the  stills,  boilers,  and  other  vessels  used  in  distillation, 
together  with  the  sum  of  five  hundred  dollars,  to  be  recovered, 
with  costs* of  suit;  which  said  liquors  or  spirits,  with  the 
vessels  containing  the  same,  with  all  the  vessels  used  in  mak- 
ing the  same,  may  be  seized  by  any  collector  of  internal 
duties,  and  held  by  him,  until  a  decision  shall  be  had  thereon 
according  to  law :  Provided,  That  such  seizure  be  made 
within  thirty  days  after  the  cause  for  the  same  may  have 
occurred,  and  that  proceedings  to  enforce  said  forfeiture  shall 
have  been  commenced  by  such  collector,  within  twenty  days 
after  the  seizure  thereof.  And  the  proceedings  to  enforce 
said  forfeiture  of  said  property,  shall  be  in  the  nature  of  a 
proceeding  in  rerrij  in  the  Circuit  or  District  Court  of  the 
United  States  for  the  District  where  such  seizure  is  made,  or 
in  any  other  Court  of  competent  jurisdiction." 

This  action  was  brought  to  recover  several  sums  of  five 
hundred  dollars,  liability  for  the  payment  of  which  is  alleged 
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to  have  been  incurred  by  the  defendant,  by  sundry  violations 
of  the  45th  section  of  the  same  Act,  at  sundry  times  in  the 
declaration  stated.  On  the  trial,  proof  of  such  violations  was 
given,  on  the  part  of  the  plaintiffs ;  but  it  was  conceded  that 
no  seizure  of  the  property  of  the  defendant  had  been  made, 
and  that  no  proceedings  to  enforce  the  forfeiture  were  com- 
menced within  fifty  days  after  the  cause  for  the  same  oc- 
curred. Thereupon,  the  question  arose — Can  the  action  to 
recover  the  several  sums  of  five  hundred  dollars  be  main- 
tained ;  or,  are  a  seizure  of  the  liquors,  spirits,  stills,  boilers, 
and  other  vessels,  within  thirty  days  after  the  cause  for  the 
same  occurred,  and  the  commencement  of  proceedings  to 
enforce  the  forfeiture,  necessary  and  precedent  conditions  to 
the  right  to  recover  from  the  owner  personally  the  five 
hundred  dollars  ?  The  seizure  of  the  property,  and  the  com- 
mencement of  proceedings  to  enforce  the  forfeiture,  within 
the  tunes  respectively  mentioned,  were  held,  on  the  trial,  to 
be  indispensable  conditions  precedent  to  a  recovery  of  the 
five  hundred  dollars  from  the  owner ;  and  the  jury  were, 
therefore,  on  that  sole  ground,  iuBtructed  to  find  a  verdict  for 
the  defendant.  The  plaintiffs,  by  their  writ  of  error,  seek  to 
review' such  ralings,  and  allege  that  it  was  an  erroneous  con- 
struction of  the  Act. 

In  support  of  the  ruling  below,  it  is  insisted,  that  the 
54th  section,  upon  which  the  action  is  based,  contemplates 
one  entire  forfeiture,  and  only  one  proceeding  for  its  enforce- 
ment, including  therein  the  condemnation  of  the  property 
seized,  and  a  judgment  against  the  owner  personally  for  the 
five  hundred  dollars,  or  several  sums  of  five  hundred  dollars, 
if  he  be  liable  for  more  than  one;  and  that  the  proviso  for- 
bids  any  seizure  or  forfeiture,  unless  such  seizure  be  made 
within  the  number  of  days  mentioned  after  the  cause  of 
seizure  occurred. 

The  statute  is  expressed  in  terms  which  are,  in  many 
respects,  liable  to  criticism,  and  the  structure  of  the  section 
is  somewhat  confused.  Its  meaning  is,  nevertheless,  suffi- 
ciently clear  and  intelligible ;  and,  I  thii^,  it  does  not  at  all 


486  NORTHEBN  DISTRICT  OP  NEW  YORK, 

United  States  «.  Myndene. 

import  that  there  shall  be  but  one  proceeding  founded  upon 
a  violation  of  the  law.  The  purpose  was,  to  secure  obedience 
to  the  statute,  by  subjecting  its  violators  to  a  loss  of  the 
property  produced  and  the  instruments  employed  in  the  pro- 
duction, and  to  impose  upon  them  personally  a  penalty.  The 
penalty  is  to  be  recovered,  with  costs  of  suit.  This  language 
is  to  be  understood  in  the  usual  sense  in  which  it  is  em- 
ployed, namely,  in  a  suit  to  be  brought  therefor,  in  which 
the  person  liable  may  be  charged  by  a  judgment  against 
him,  with  costs.  The  statute  uses  the  ordinary  form  of  the 
idea  conmderostnmb  e^y  which  embodies  and  declares  the  judg- 
ment of  the  Court  in  an  action  for  the  recovery  of  money. 
On  the  other  hand,  the  section  says,  expressly,  that  the  pro- 
ceedings to  enforce  the  forfeiture  of  the  property  shall  be  in 
the  nature  of  a  proceeding  in  rem.  In  such  proceeding, 
there  is  no  personal  judgment,  and  the  property  is  defendant. 
Indeed,  if,  in  such  proceeding,  the  owner  of  the  res  does 
not  see  fit  to  appear  and  claim,  he  will  not  be  before  the 
Court  at  all,  to  be  charged  by  any  judgment.  The  giving  of 
a  recovery,  with  costs  of  suit,  indicates,  per  ee^  a  discrimina- 
tion intentionally  made  between  the  action  for  the  penalty 
and  the  proceeding  in  rem  /  for,  in  the  latter,  all  that  is 
secured  to  the  plaintiffs  is  the  res  itself,  for  condemnation 
and  appropriation  to  their  use ;  and,  where  the  owner  does 
not  see  fit  to  appear  and  claim,  the  whole  subject  of  con- 
demnation goes  to  the  plaintifis,  and  no  more,  whether  the 
costs  are  greater  or  less.  The  costs  of  suit,  spoken  of,  are 
not  costs  of  the  proceeding  in  rem^  but  costs  of  a  suit  for 
the  five  hundred  dollars.  No  mode  is  pointed  out  by  which 
the  owner  can  be  required  to  appear  in  the  proceeding  in 
rem  /  and  the  construction  in  this  respect  would  deprive  the 
plaintiffs  of  any  power,  by  any  practice  of  the  Courts  of  law, 
to  obtain  such  judgment  against  the  owner  personally,  if  he 
preferred  not  to  intervene  by  claiming  the  property.  There 
can  be  no  just  reason  to  suppose  that  Congress  intended  to 
prescribe  the  practice  of  Courts  of  Admiralty,  for  the  enforce- 
ment of  this  statute. 
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The  proceeding  in  rem  must,  by  the  terms  of  the  section, 
be  taken  in  the  District  where  such  seizure  is  made.  The 
owner  of  the  property  seized  may  reside  in  another  District. 
Is  it  to  be  held,  that,  by  this  section.  Congress  intended  a 
constructiye  repeal,  pro  hao  vicSj  of  the  eleventh  section  of  the 
Judiciary  Act  of  September  24th,  1789,  (1  U.  S.  Stat,  at 
Largej  79,)  which  declares,  that  no  civil  suit  shall  be  brought 
against  any  defendant,  being  an  inhabitant  of  the  United 
States,  out  of  the  District  in  which  he  resides  or  may  be 
found  t  If  so,  then,  by  what  process,  citation  or  notice  can 
the  Oourt  acquire  jurisdiction  of  his  person  t  Oan  the  District 
Court  send  its  capias  ad  respondendum  to  another  District  ? 
Upon  its  mandate,  can  the  marshal  of  the  other  District  act, 
in  serving  a  citation,  or  other  process  or  notice }  Can  the  de- 
fendant be  made  a  party  by  advertisement  ?  Clearly,  it  is 
competent  for  Congress  to  devise  and  provide  for  these  and 
all  like  questions,  and  construct  a  proceeding  which  may 
accomplish  the  condemnation  of  the  property,  and  give  juris- 
diction to  order  a  recovery  of  the  money  penalty,  with  costs 
of  the  entire  proceeding ;  but,  in  my  judgment,  they  have 
not  done  so,  or  attempted  to  do  so.  The  learned  attorney  for 
the  United  States  has  forcibly  and,  I  think,  justly  and  truly, 
suggested  the  reason  why,  under  other  rules  and  principles 
governing  the  subject,  Congress  cannot  be  deemed  to  have 
intended,  by  the  section  under  consideration,  to  work  such  a 
result  as  would  flow  from  holding  the  proceeding  to  be  neces- 
sarily single,  and  for  both  the  condemnation  of  the  property 
and  the  collection  of  the  money  from  the  owner,  namely,  that 
it  '^  confounds  modes  of  procedure  which  have  always  been 
held  to  be  distinct — seeks  in  one  action  remedies  wholly  dis- 
similar— ^invents  a  new  form  of  action,  in  which  an  individual 
and  his  property  shall  be  pursued  at  the  same  time— an 
action,  a  part  of  which  might,  by  the  death  of  the  owner, 
abate,  and  another  part  survive,  and  in  which  there  must  be 
two  judgments,  one  to  be  enforced  by  writ  of  execution, 
the  other  by  an  order  of  sale.  To  one  side  of  such  a  hybrid, 
mongrel  proceeding  any  person  haying  a  claim  to  the  property 
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might  become  a  party.  To  another  side  or  part  of  the 
proceedings  he  who  had  incurred  the  penalty  would  be  the 
party,  as  sole  defendant."  I  repeat,  that,  conceding  the 
power  of  (Congress  to  do  all  this,  they  have  not,  in  this  54th 
section,  done  so.  Although  not  so  expressed  in  distinct 
terms,  the  intention  sufficiently  appears,  to  authorize  a  suit 
for  the  recovery  of  the  five  hundred  dollars,  with  costs,  and 
a  proceeding  in  the  nature  of  a  proceeding  in  rem^  to  entree 
the  forfeiture  of  the  property,  by  its  condemnation  to  the  use 
of  the  plaintilfs.  So  &r,  therefore,  as  the  support  of  the 
ruling  below  depends  upon  the  idea  that  there  can  be  but  one 
suit  or  proceeding,  I  think  it  fails. 

But  the  views  above  stated  are  not  necessarily  conclusive 
upon  the  principal  question  under  examination.  It  is  insisted 
that,  whether  the  condemnation  of  the  property  and  the  re- 
covery of  the  pecuniary  penalty  from  the  owner  are  to  be 
effected  by  one  or  by  two  suits  or  proceedings,  the  condition 
annexed  to  both  is,  that  a  seizure  must  be  made  within  thirty 
days,  and  proceedings  to  enforce  the  forfeiture  be  commenced 
within  twenty  days  thereafter ;  and  that  the  entire  penalty 
and  forfeiture,  or  whatever  consequence  the  statute  denounces 
for  the  violation  of  the  law,  is  dependent  on  the  performance 
of  that  condition. 

Although  the  disposition  of  the  first  point  above  stated 
is  not  necessarily  conclusive  upon  the  present  one,  it  is,  never- 
theless, of  great  significance,  and  at  once  lets  in  with  great 
force  the  inquiry — ^What  reason  can  exist  for  making  the  col- 
lection of  the  penalty  from  the  owner  dependent  upon  the 
seizure  of  the  property  alsot  I  have  had  occasion  to  ob- 
serve, in  substance,  in  another  case,  recently  argued,  (  United 
States  V.  86  BanrreUj  cmte^  pp.  459,  463,)  that  this  statute 
is  not  to  be  construed  with  rigid  strictness,  so  as  to  favor 
any  possible  construction  by  which  a  defendant  may*  be 
saved  from  the  consequences  of  its  violation,  but  that,  on 
the  contrary,  it  is  to  be  interpreted  vrith  just  and  fair  liberal- 
ity, so  as  to  promote  the  object  of  the  statute  and  secure  obe- 
dience to  its  requirements.  The  argument  in  behalf  of  the 
defendant  in  error  places  great  stress  upon  the  contrary  rule 
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of  interpretation,  namely,  that  a  penal  statute  should  be  eon- 
straed  strictly,  and,  if  there  may  be  two  constructions,  that 
which  is  most  in  favor  of  the  citizen  should  prevail.  But,  in 
the  language  of  the  Court  in  the  case  of  Cliqitofa  Chwmr 
pagnsy  (3  Wallaeey  114, 145,)  substantially  borrowed  from  the 
opinion  of  the  Court  in  Taylor  v.  United  States^  (3  Howm^dy 
197 :)  ^^  Bevenue  laws  are  not  penal  laws,  in  the  sense  that  re- 
quires them  to  be  construed  with  great  strictness  in  &yor  of 
the  defendant.  They  are  rather  to  be  regarded  as  remedial 
in  their  character,  and  intended  to  prevent  fraud,  suppress 
public  wrong  and  promote  the  public  good.  They  should  be 
so  construed  as  to  carry  out  the  intention  of  the  legislature 
in  passing  them  and  most  effectually  accomplish  these  ob- 
jects." Construed  in  this  spirit,  I  think  the  proviso  should 
be  held  to  relate  to  the  forfeiture  of  the  property,  or  rather  to 
the  seizure  of  the  property.  Indeed,  it  is  no  violence  to  the 
words  or  to  the  structure  of  the  section  to  say,  that  it  qualifies 
the  paragraph  immediately  preceding,  and  that  only,  to 
wit,  "  which  said  liquors,  Ac,  may  be  seized,  &c.,  provided 
that  such  seizure  be  made  within  thirty  days,  ifirc."  There  is 
reason  for  some  limitation  of  the  right  to  seize  the  liquors  or 
spirits.  They  may  pass  lawfully  into  the  hands  of  innocent 
third  parties ;  and  so,  also,  the  stills  and  boilers  and  other 
vessels  may  be  sold.  It  was,  therefore,  fitting  that  the  right 
of  seizure  for  past  offences  by  the  owner  should  have  a  limit 
in  respect  of  time,  which  could  have  no  application  to  the 
personal  liability  of  the  offender.  If  such  seizure  werflde- 
clared  a  condition  of  such  liability,  on  the  rule  of  strict  con- 
struction which  ns  invoked,  another  question  would  at  once 
arise — ^how  extensive  must  the  seizure  be  ?  The  literal  mean- 
ing of  ^^  such  seizure,"  in  the  proviso,  is  a  seizure  of  ^'  all  the 
liquors  and  spirits  made,"  and  the  stills,  boilers  and  other 
vessels  used  in  distillation.  These  are  what  the  collector  is 
authorized  to  seize.  !Ifow,  if  the  liability  of  the  owner  for 
the  five  hundred  dollars  depends  on  the  making  of  the  seiz- 
ure, who  shall  say  that  the  condition  is  satisfied  by  anything 
less  than  a  seizure  as  extensive  as  the  terms  authorize  ?    Au- 
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thority  being  given  to  seize  all  the  spirits  made,  and  it  being 
a  condition  that  ^'  snch  "  seizure  shall  be  made,  can  the  Court 
say  that  a  seizure  of  a  part  of  the  spirits,  &c.,  satisfies  the 
condition  t  N'ot  if  the  statute  is  to  be  construed  with  sneh 
literal  strictness  as  would  apply  the  proviso  to  the  liability 
of  the  owner.  On  the  other  hand,  a  just  construction  in  re- 
spect to  the  proceeding  for  a  forfeiture  of  the  property  is, 
that  what  is  seized  may  be  condemned,  and,  obviously,  no 
more  than  is  seized  can  be.  Any  other  construction  would 
defeat  the  statute ;  for,  obviously,  portions  of  the  property- 
might  be  disposed  of  or  eloigned,  so  that  they  could  not  be 
seized. 

This  brings  into  view  another  consideration  in  support  of 
the  views  of  the  plaintiffs'  counsel.  The  seizure  of  property 
has  no  relation  to  the  owner's  liability  or  the  suit  that  is 
brought  to  collect  the  five  hundred  dollars  from  him.  On  the 
other  hand,  the  seizure  of  property  and  the  proceeding  in 
rem  to  enforce  the  forfeiture  are  distinctly  related,  the  latter 
being,  in  its  very  nature,  dependent  upon  the  foftner. 

If  the  intention  of  the  Legislature,  in  enacting  this  section, 
may  be  inferred  from  subsequent  legislation,  or,  if  we  may  be 
aided  by  the  latter  in  ascertaining  such  intention,  then  the 
provision  introduced  into  the  68th  section  of  the  Act  of  June 
30th,  1864,  (18  U.  S.  SUit.  at  Large^  248,)  by  the  amendment 
of  March  3d,  1865,  {Id.  462,)  furnishes,  as  was,  I  think,  well 
insisted  by  the  counsel  for  the  plaintiffs,  a  significant,  if  not 
con#u8ive,  guide  to  their  meaning.  By  such  68th  section,  as 
amended,  it  is  provided,  that  the  offending  party  shall  be 
punished  by  imprisonment ;  and  the  declaration  of  that  pun- 
ishment is  introduced  after,  and  in  immediate  connection 
with,  the  declared  liability  for  the  five  hundred  dollars  and 
costs  of  suit,  as  follows :  "  together  with  the  sum  of  five 
hundred  dollars,  to  be  recovered,  with  costs  of  suit,  and  shall 
be  deemed  guilty  of  a  misdemeanor,  and  be  subject  to  impris- 
onment for  a  term  not  exceeding  one  year."  The  construc- 
tion contended  for  by  the  defendant  would,  therefore,  involve 
the  serious  absurdity,  that,  unless  a  seizure  of  the  property  of 
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the  owner  was  made  within  thirty  days,  he  conld  not  be 
prosecuted  at  all  for  his  offence  against  the  law,  nor  punished 
for  his  misdemeanor. 

Upon  the  most  careful  reflection,  I  am  constrained  to  con- 
clude that  the  ruling  upon  the  trial  was  erroneous.  The 
judgment  must  be  reversed  and  a  new  trial  ordered. 

WHUcmi  Dorsheimery  {Dutriot  Attorney^  for  the  plaint- 
iff in  error. 

Theron  R.  Strong  and  WiUiam  F.  CogvkJoeUy  for  the  defend- 
ant in  error. 


In  re  Fban^ois  Fabez. 

The  decisions  in  the  case  of  In  re  Fareg,  (ant$f  p,  846,)  as  to  the  mandate  of  the 
Goyemment,  the  complaint  before  the  Commissioner,  and  the  yalidity  of  the 
warrant  issued  by  him,  approved. 

The  warrant  remains  in  force,  notwithstanding  the  commitment  of  the  prisoner 
under  it  was  set  aside  for  errors  in  the  examination  before  the  Commis- 
sioner. 

(Before  Woonnnnr,  J.,  Southern  District  of  New  Tork,  July  11th,  1870.) 

Afteb  the  decision  reported  OfUSy  p.  845,  and  while  the 
OommiBsioner  was  proceeding  with  the  farther  examination 
of  the  prisoner  Farez,  he  made  application,  by  petition,  to 
Mr.  Justice  Nelson,  for  a  writ  of  habeas  corpus  and  for  a  writ 
of  certiorari,  which  were  refused.  He  then  made  the  like 
application  to  the  Circuit  Judge,  before  whom  it  was  insisted, 
on  behalf  of  the  prisoner,  that  the  order  made  on  the  said 
decision,  by  which  the  commitment  was  reversed,  entitled 
the  prisoner  to  be  discharged  from  further  detention 
under  the  warrant  of  arrest,  that  such  order,  so  far  as  it 
directed  his  further  detention,  or  remanded  him  for  further 
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examination,  was  not  warranted  by  law,  and  that  his  farther 
detention  was  illegal. 

Fra/ncia  R.  Cauderty  for  the  prisoner. 

Henry  D.  La^a/ugh^  for  the  Swiss  Government. 

At  the  close  of  the  argument,  Judge  Woodbtttf  stated  his 
opinion  orally,  as  follows : 

(1.)  I  find  before  me,  on  this  occasion,  a  proceeding  lately 
had  in  this  Court,  involving  the  precise  questions  now  raised, 
and  by  the  same  petitioner,  in  which  proceeding  the  Court 
made  an  order  which  it  deemed  to  be  within  its  jurisdiction 
and  according  to  law,  on  the  facts  then  before  it.  The  papers 
now  produced  are  precisely  those  which  were  then  before  the 
Court,  and  which  were  the  basis  of  the  order  then  made.  ISo 
new  facts  whatever  appear,  save  that  the  parties  are  proceed- 
ing in  the  execution  of  that  order.  I  have  also  before  me  the 
additional  circumstance,  that  the  same  petitions  for  a  habeas 
corpus  and  for  a  writ  of  certAora/ri^  to  bring  up  these  proceed- 
ings, which  were  presented  to  me,  and  under  which  the  Court 
is  now  acting,  had,  before  they  were  brought  to  me,  been  pre- 
sented to  the  Associate  Justice  of  the  Supreme  Court  assigned 
to  this  Circuit,  and  that  he  refused  to  allow  them. 

I  might  content  myself  with  saying  that,  as  nothing  new 
has  occurred  to  change  the  aspect  of  this  proceeding  since 
this  Court  acted  upon  it  and  made  such  order  as  was  then 
deemed  proper,  it  is  hardly  fit  that  this  same  tribunal  should 
review  its  own  proceeding  in  the  manner  now  attempted, 
because  another  Judge  is  now  sitting,  even  if  the  Judge  now 
present  entertained  a  doubt  as  to  the  propriety  of  the  order 
heretofore  made.  I  think  it  would  be  a  fitting  exercise  of 
my  judicial  functions  to  accept  the  judgment  of  the  Court 
heretofore  given,  and  the  opinion  of  Mr.  Justice  Nelson,  as 
sufficient  authority  for  remanding  the  prisoner. 

(2.)  I  find,  however,  no  reason  for  discharging  this  pris- 
oner, as  matter  of  my  own  independent  judgment.  Since  the 
petitions  were  presented  to  me,  I  have  made  some  examina- 
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tion  of  the  questions  which  I  supposed  would  arise  and  be 
presented  for  my  consideration  here,  and  I  do  not  now  find, 
on  examination  of  the  papers  as  produced,  and  hearing  the 
argument,  anything  that  I  did  not  anticipate,  or  anything  to 
change  the  impression  which  my  previous  examination  pro- 
duced. 

1.  The  mandate  issued  from  the  Department  of  State  of 
the  United  States,  shows  that  the  Government  of  the  United 
States  has  been  applied  to,  and  the  performance  of  the  stipu- 
lations of  the  treaty  between  the  United  States  and  the  Swiss 
Confederation,  of  the  25th  of  November,  1850,  by  the  extra- 
dition of  the  prisoner,  charged  with  forgery,  has  been  requested; 

.  and  that  the  Government  of  the  United  States  has  entertained 
the  application  and  certified  the  fact,  to  the  end  that  the 

%  evidence  of  the  prisoner's  criminality  might  be  heard  and  ex- 
amined, and,  if  found  suflScient,  might  be  certified,  in  order 
that  a  warrant  for  the  surrender  of  the  prisoner  might  be 
issued.  So  that  we  have  not  merely  the  sanction  of  the  Gov- 
ernment, but,  in  a  sense,  the  requirement  of  the  Government, 
and  the  requirement  of  the  Acts  of  Congress,  calling  upon  the 
officers  who  are  charged  with  the  duty  of  examining  the 
proo&  and  of  certifying  them  to  the  Executive,  to  perform 
that  duty  in  this  case. 

2.  I  find,  also,  that,  pursuant  to  the  Acts  of  Congress,  a 
complaint  has  been  made  and  presented  to  the  Commissioner, 
setting  out  the  fact  tliat  our  Government  has  been  so  applied 
to,  and  has  issued  its  mandate — ^a  complaint  charging  the 
offence  of  forgery  with  great  particularity,  and  declaring  that 
it  is  punishable,  under  the  laws  of  the  Swiss  Confederacy,  by 
infSunous  punishment,  and  not,  (as  seems  to  have  been  claimed 
on  the  argument,)  resting  that  allegation  upon  the  mere 
opinion  of  the  complainant,  but  declaring  what  that  punish- 
ment is,  in  point  of  fact,  to  wit,  imprisonment  in  the  State 
prison.  This  complaint  must  be  regarded  as  sufficient.  In 
every  substantial  particular  it  meets  the  requirements  of  our 
own  laws.  It  seems  to  me,  after  a  carefiil  examination  of  it, 
that  it  does  so  with  great  fullness,  if  it  does  not  even  more 
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than  Batisfy  those  requirements,  as  a  complaint  charging  the 
prisoner  with  the  offence  of  forgery. 

3.  That  being  so,  there  remained  to  the  Commissioner  a 
plain  duty — ^a  duty  which  he  conld  not  avoid,  namely,  to  issne 
his  warrant  bringing  the  prisoner  before  him,  to  the  end  that 
the  proofs  might  be  taken  and  examined,  so  that  this  Govern- 
ment might  be  able  to  perform  the  stipulations  of  its  treaty. 
Under  that  complaint,  in  compliance  with  the  mandate  of  the 
Government,  and  in  obedience  to  the  Acts  of  Congress,  a 
warrant  was  issued  by  Commissioner  Shields,  who  has  full 
and  express  authority  for  that  purpose,  which  the  warrant 
recites,  suflSciently  for  all  the  purposes  of  such  a  warrant, 
appropriately  referring  to  the  Acts  of  Congress  in  that 
behalf. 

4.  By  virtue  of  that  warrant  the  prisoner  is  now  held,  and 
the  examination  and  taking  of  proo&  are  now  pending  before 
Commissioner  White,  before  whom  the  prisoner  has  been 
brought  for  the  taking  of  such  proofs. 

I  should  set  the  Acts  of  Congress  at  naught,  and  nullify 
the  treaty,  if  I  were  to  dischai^e  the  prisoner  from  that  pro- 
ceeding, unless  the  error  alleged  to  have  been  committed  on  a 
former  examination  is  fatal,  not  only  to  the  order  declaring 
the  crime  sufficiently  established,  but  to  the  entire  proceeding; 
and  this,  I  am  clearly  of  opinion,  is  not  so. 

6.  While  the  proceeding  is  to  be  conducted  with  a  cautious 
regard  to  the  rights  of  the  prisoner,  it  is  not  required,  either 
by  any  just  construction  of  the  Acts  of  Congress,  by  any 
needful  application  of  the  rules  of  the  common  law,  or  by 
any  regard  to  the  prisoner's  rights,  or  his  protection,  that  a 
rigid  respect  be  paid  to  any  special  technical  form.  If,  on  the 
examination,  error  occurs,  by  the  exclusion  of  testimony 
which  was  admissible,  it  may  be  that  the  proceeding  in  that 
respect  can  be  reviewed  on  TidbeoB  corpus*  Such  was  Judge 
Blatchford's  opinion.  But,  if  that  be  so,  the  error  should  not 
and  does  not  extend  beyond  the  immediate  order  which  was 
based  upon  such  examination,  or  rather  the  order  depending 
upon  that  examination.    The  prisoner  sought  relief  from  an 
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order  based  on  an  examination  erroneonsly  conducted,  and 
he  has  obtained  snch  relief.  The  relief  goes  back  to  the  error, 
and  places  him  in  the  same  situation  as  if  no  error  had  occurred. 
The  prisoner  stands,  therefore,  under  arrest  as  before,  charged 
and  held  for  examination,  but  not  committed  for  surrender.  I 
find  nothing  in  the  Acts  of  Congress,  or  in  any  rule  of  law 
with  which  I  am  familiar,  which  made  it  necessary  that  Judge 
Blatchford  should  go  one  step  farther  than  he  did,  if,  indeed, 
it  be  true  that  a  Kahea%  cofjms  can  be  issued  at  all  for  any 
such  purpose.  While  it  is  dear  that  there  is,  in  fact,  no 
order  of  any  Court,  and  no  decision  of  any  Judge,  that  the 
prisoner  is  illegally  held  under  the  warrant  which  was  issued 
upon  the  complaint  in  this  case,  so,  on  the  other  hand,  under 
the  views  which  I  have  already  expressed,  I  find  no  order  of 
any  Court  or  Judge  declaring  such  arrest  to  be  illegal  or 
improper;  and  it  is  dear  that  there  should  be  no  such 
order. 

The  prisoner  must  be  remanded. 


James  C.  Yoobhies 

vs. 

John  N.  Bonestesl  and  Sophia  H.  Bonssteel.    In  Eqiott. 

Under  the  lawB  of  New  York,  as  interpreted  by  the  Courts  of  the  State,  a  married 
woman  may  own  property  of  every  description,  in  the  same  manner  as  if  she 
were  Kftmt  90U,  She  may  engage  in  trade,  and  her  labor  and  her  time  are 
not  the  property  of  her  husband.  She  may  even  employ  the  tfane  and  the 
labor  of  her  husband  in  the  business  of  using  her  capital  in  trade,  and  she 
may  support  her  husband  out  of  the  profits  of  her  business ;  but  these  &cts 
wiU  not  make  the  business  or  its  profits  the  property  of  the  husband. 

A  conveyance  of  property  to  a  nuurried  woman,  in  ftdfihnent  of  an  agreement 
made  in  good  faith  between  her  and  the  grantor,  does  not,  under  the  laws  of 
New  York,  entitle  her  husband  to  the  property,  even  though  labor  and  servioes 
performed  by  him  formed  a  part  of  the  inducements  to  the  making  of  the 
agreement 

(Before  Banniof  ,  J.,  Eastern  District  of  New  York,  July  22d,  1870.) 
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This  was  a  bill  in  equity,  brought  by  the  plaintiff,  as 
assignee  in  bankruptcy  of  John  N.  Bonesteel,  to  obtain 
possession  of  certain  personal  property  alleged  to  belong  to 
the  estate  of  the  bankrupt,  and  to  be  distributable  in  bank- 
ruptcy. The  bill,  after  averring  the  proceedings  in  bank- 
rnptcy,  and  the  appointment  of  the  plaintiff  as  assignee, 
averred,  that  Sophia  H.  Bonesteel,  who  was  the  wife  of  the 
bankrupt,  had  standing  in  her  name  upon  the  books  of  the 
Nicholson  Pavement  Company  of  Brooklyn,  1,145  shares  of 
the  capital  stock  of  that  corporation,  which  were  in  truth  the 
property  of  the  bankrupt,  and  should  have  been  included  in 
the  bankrupt's  inventory,  and  delivered  to  the  assignee,  and 
applied  to  the  payment  of  the  debts  of  the  bankrupt  which 
had  been  proved,  or  were  provable,  in  his  proceedings  in 
bankruptcy.  The  bill  then  proceeded  to  set  forth  the  circum- 
stances under  which  Mrs.  Bonesteel  became  possessed  of  the 
stock  in  question,  as  follows :  In  the  year  1866,  one  Jonathan 
Taylor  was  owner  of  a  license  from  the  patentee  of  the 
Nicholson  Pavement  to  lay  that  pavement  in  Brooklyn,  and, 
in  that  year,  employed  John  N.  Bonesteel  to  negotiate  a  sale 
of  that  license,  and,  through  Bonesteel,  did  negotiate  a  sale 
to  the  firm  of  Page,  Kidder  &  Co.,  of  one-half  of  said  license, 
for  the  sum  of  $10,000,  and,  in  consideration  of  the  services 
rendered  by  Bonesteel  in  negotiating  that  sale,  and  also  for 
other  services  rendered  by  Bonesteel  to  Taylor,  Taylor 
agreed  to  assign  to  Bonesteel  the  other  half  of  that  license. 
Thereupon,  Taylor,  on  the  7th  of  December,  1867,  by  the 
direction  of  Bonesteel,  and  to  vest  in  Mrs.  Bonesteel  the  said 
one-half  interest,  and  to  vest  in  Page,  Kidder  &  Co.,  the 
other  half  purchased  by  them,  made  an  assignment  of  the 
whole  license,  conveying  one-half  to  Mrs.  Bonesteel  and  one- 
half  to  Page,  Kidder  &  Co.  Thereafter,  Page,  Kidder  & 
Co.,  and  Mrs.  Bonesteel,  and  the  members  of  the  firm  of 
William  Smith  &  Co.,  to  which  firm  Bonesteel  had  sold  one- 
half  of  the  interest  so  conveyed  to  Mrs.  Bonesteel,  organized 
the  Nicholson  Pavement  Company,  and,  upon  the  organiza- 
tion of  the  Company,  and  in  consideration  of  the  transfer  to 
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it  of  the  said  license,  there  was  issued  to  said  parties  the 
whole  capital  stock,  in  the  proportions  of  their  interest  in  the 
license,  Mrs.  Bonesteel  receiving,  as  the  owner  of  one-fourth 
of  said  license,  1,160  shares  of  said  stock,  being  one-fourth 
thereof,  less  400  shares  reserved  for  the  working  capital  of 
the  corporation.  Then  followed  averments  respecting  other 
shares  of  the  stock,  and  the  right  of  Bonesteel  to  one-fourth 
of  the  400  reserved  shares,  the  right  to  all  of  which  depended 
upon  the  same  question.  It  was  averred  that  Bonesteel  did 
not  include  this  property  in  his  inventory,  and  that  he,  as 
well  as  Mrs.  Bonesteel,  denied  the  assignee's  right  thereto, 
and  reftised  to  surrender  the  same.  The  prayer  of  the  bill 
was,  that  the  Court  would  decree  the  defendants  to  account 
for,  and  pay  over  to  the  assignee,  all  sums  received  by  either 
of  them  by  reason  of  said  transfer  of  one-half  of  the  interest  in 
said  license  to  Mrs.  Bonesteel,  and  that  the  defendants  might 
also  be  decreed  to  transfer  to  the  assignee  the  stock  of  the 
Kicholson  Pavement  Company,  held  by  them  and  each  of 
them. 

The  answer  denied  that  Bonesteel  ever  owned,  or  was 
entitled  to,  the  said  one-half  interest  in  the  pavement  license 
which  was  conveyed  to  Mrs.  Bonesteel,  or  that  it  was  trans- 
ferred to  her  at  Ids  request,  and  averred  that  the  said  one-half 
interest,  and  the  proceeds  of  the  sale  of  one-half  thereof  to 
Wm.  Smith  &  Co.,  and  the  stock  in  the  Nicholson  Pavement 
Company  which  was  issued  to  and  stood  in  the  name  of  Mrs. 
Bpnesteel,  was  and  always  had  been  the  sole  and  separalj^ 
property  of  Mrs.  Bonesteel,  and  formed  no  part  of  the  estate 
of,  and  was  in  no  way  liable  to  be  conveyed  to,  the  assignee^ 
for  distribution  by  him. 

George  W,  CotteriUj  for  the  plaintiif. 

Jbh^  WmsloWy  for  the  defendants. 

Benedict,  J.    The  bill  contains  no  allegation  of  fraud. 
The  simple  and  only  position  taken  by  it  is,  that  the  one-half 
Vol.  Vn.— 83 
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interest  in  the  pavement  license,  which  is  conceded  to  be  now 
represented  by  the  stock  in  dispute,  was  conveyed  by  Taylor 
to  Mrs.  Bonesteel  in  trust  for  her  husband,  and  is  now  held 
by  her  to  his  use. 

This  position  is  not  supported  by  the  proofs.  There  ia  no 
evidence  to  show  that  either  Taylor,  the  grantor,  or  Mrs. 
Bonesteel,  the  grantee,  or  John  N.  Bonesteel,  her  husband, 
ever  intended  or  supposed  the  property  in  question  to  be  held 
by  Mrs.  Bonesteel  in  trust  for  her  husband.  On  the  contrary, 
the  proofs  show  that  the  property  was  conveyed  to  Mrs.  Bone- 
steel in  pursuance  of  a  prior  agreement  between  her  and 
Taylor,  to  the  effect  that  she  should  have  such  an  interest  as 
her  own,  and  that  it  was  received  by  her  without  the  sugges- 
tion from  any  source  that  it  was  to  be  other  than  her  own 
separate  property.  So  she  has  always  treated  it.  She  sold  a 
part  of  the  interest  to  Smith  &  Co.,  and  received  the  pur- 
<^ase  money  herself,  and  disposed  of  it  as  her  ovm.  She 
assumed  the  position  of  a  corporator  in  the  Nicholson  Paye- 
ment  Company,  and,  as  licensee,  transferred  the  remaining 
portion  of  her  interest  in  the  license  to  that  corporation.  She 
received  from  that  corporation  the  stock  in  question,  which 
was  issued  to  her  as  her  separate  property,  and  she  has,  in  all 
respects,  dealt  with  the  interest  in  the  license,  and  with  the 
etock,  as  her  own.  Nor  does  the  evidence  show  any  partici- 
pation by  her  husband  in  the  avails  of  the  property,  or  any 
assumption  by  him  of  any  of  the  responsibilities  attaching  to 
his  wife,  either  as  licensee  or  corporator,  or  any  claim  on  his 
part  to  be  in  any  way  directly  or  indi  rectly  interested  in  the 
property  in  question.  Upon  the  evidence  presented,  it  would 
be  vain  to  contend  that  Bonesteel  could  have  maintained  an 
action  either  against  his  wife,  or  against  Taylor,  to  compel  a 
transfer  of  the  Interest  in  the  pavement  license  to  him,  or  to 
put  him  in  possession  of  the  stock  which  his  assignee  now 
claims.  Indeed,  the  bill  itself  avers  that  -Mr.  Bonesteel  denies 
that  he  ever  had  any  right  to  the  stock.  How,  then,  can  this 
plaintiff,  who  asserts  no  fraud,  but  simply  asks  to  receive 
what  Bonesteel,  at  the  time  of  his  bankruptcy,  was  himself 
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entitled  to  demand,  be  adjudged  entitled  to  thiB  property,  as 
property  of  the  bankrupt,  which  should  have  been  placed  in 
the  inventory  and  delivered  with  the  assignment  ?  Indeed,  the 
position  taken  in  the  bill  was  not  taken  on  behalf  of  the  plain- 
tiff upon  the  argument.  On  the  argument,  the  case  was 
treated  as  resting  upon  an  allegation  of  fnxid.  It  was  claimed 
to  have  been  proved  that  the  consideration  for  the  conveyance 
of  the  one-half  interest  in  the  pavement  license  consisted,  at 
least  in  part,  of  the  time  and  labor  of  John  IT.  Bonesteel,  an 
insolvent,  furnished  by  him  to  Taylor ;  and  it  was  claimed 
that,  by  reason  of  this  fiEu^t,  the  Court  must  adjudge  the  prop- 
erty to  be  held  by  Mrs.  Bonesteel  in  fraud  of  tixe  rights  of  the 
creditors  of  Bonesteel,  and  so  transferable  to  the  assignee. 
But  the  bill  does  not  charge  fiiiud,  and,  in  the  absence  of 
fraud,  it  would  not  follow  that  the  interest  became  the  prop- 
erty of  Mr.  Bonesteel,  if  the  facts  were  proved  as  claimed. 

A  conveyance  by  Taylor  to  Mrs.  Bonesteel  of  property 
belonging  to  Taylor,  in  frilfilment  of  an  agreement  made  in 
good  faith,  between  Taylor  and  Mrs.  Bonesteel,  does  not, 
under  the  laws  o(  this  State,  entitle  the  husband  to  the  prop- 
erty. fTor,  would  the  additional  fact — ^whioh  is  the  most  that 
oan  be  well  insisted,  as  the  evidence  stands — ^that  labor  and 
services  performed  by  Bonesteel  formed  a  part  of  the  induce- 
ments which  led  to  the  agreement,  make  Bonesteel  the  equi- 
table owner  of  the  property,  and  entitle  his  assignee  to  a  con- 
veyance thereof.  The  circumstances,  that  Bonesteel  was 
insolvent,  and  that  he  did  render  certain  services  in  nego- 
tiating a  sale  of  the  other  one-half  interest  in  the  pavement 
license  to  Page,  Kidder  &  Co.,  are  proper  facts  to  adduce  in 
support  of  an  allegation  of  fraud ;  but  they  do  not  make  the 
property  conveyed  by  Taylor  to  Mrs.  Bonesteel  the  property 
of  Bonesteel. 

I  might,  therefore,  as  I  conceive,  here  stop,  and  dismiss 
the  bill,  for  the  reason  that  the  case  set  up  in  the  bill  is  not 
proved  by  the  evidence;  but,  inasmuch  as  the  case  has  been 
treated  by  counsel  as  presenting  a  question  of  fraudulent 
intent,  and  I  have  attentively  studied  the  evidence  in  that 
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aspect,  I  may,  with  propriety,  add  the  result  of  mj  oonaid* 
eration. 

Before  adverting  to  the  evidence  in  this  aspect,  it  will  be 
well  to  notice  the  changed  position  of  married  women  under 
the  laws  of  this  State.  According  to  those  ]aws,  as  interpreted 
by  the  Courts,  a  married  woman  may  own  property  of  eveiy 
description,  in  the  same  manner  as  if  she  were  a  feme  sole* 
8he  may  engage  in  trade,  and  her  labor  and  her  time  are  not 
the  property  of  her  husband.  She  may  even  employ  the  time 
and  the  labor  of  her  husband  in  the  business  of  using  her  capi- 
tal in  trade,  and  she  may  support  her  husband  out  of  the 
profits  of  her  business ;  and  neither  the  fact  that  she  employs 
her  husband^  nor  the  fact  that  the  labor  and  skill  of  the  hu)^ 
band  contributes  to  the  success  of  the  business,  nor  the  fact 
that  the  husband  and  his  family  are  supported  out  of  the 
profits  of  the  business,  will  make  the  business  or  its  profits 
the  property  of  the  husband.  {Gage  v.  Dauchy^  34:  N.  Z"., 
293;  BucikLy  v.  WdU,  33  If.  Z.,  518;  Knajpp  v.  Smith,  2T 
If,  Y.J  277.)  Mrs.  Bonesteel  could,  therefore,  legally  agree 
with  Taylor  for  a  transfer  to  her  of  an  interest  in  the  pave- 
ment license,  in  consideration  of  her  services,  and  the  license 
would  be  hers,  if  such  were  in  reality  the  contract  of  the  par^ 
ties.  She  might  even  take  it  as  a  gift  from  Taylor,  and  hold 
it  as  her  own.  It  does  not  follow,  as  a  conclusion  of  law,  from 
the  fact  that  a  conveyance  is  voluntary,  that  it  is  fraudulent. 
In  this  State,  the  question  of  fraud  is  made,  by  statute,  a  ques- 
tion of  fact,  and  not  dependent  upon  the  absence  of  a  valuable 
consideration.  It  is  in  view  of  this  state  of  the  law,  that  the 
circumstances  attending  the  transaction  in  question  must  be 
considered.  These  circumstances  are  hardly  in  dispute.  John 
N.  Bonesteel  had  been  for  some  years  insolvent,  without 
money  or  business.  His  family  had  been,  for  the  most  part, 
supported  by  means  of  advances  made  to  Mrs.  Bonesteel  by 
her  father,  who  is  a  wealthy  man,  and  who,  in  1866,  advanced 
to  his  daughter  about  $3000,  to  be  used  as  a  capital  in  a  busi- 
ness to  be  conducted  by  John  1^.  Bonesteel  as  agent  of  his 
wife.    Bonesteel  was  so  employed  when  his  services  in  intro- 
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ducing  the  Nicholson  pavement  in  New  York  city  were  sought 
by  Jonathan  Taylor,  who  then  held  a  license  to  lay  that  pave- 
ment in  New  York  city,  Brooklyn,  and  other  places.  Accord- 
ingly, in  the  spring  of  1866,  Bonesteel  began  to  devote  time 
and  labor  to  the  Nicholson  pavement  in  New  York  city,  nnder 
an  agreement  with  Taylor  in  respect  to  profits,  which  finally 
produced  him,  for  these  services,  about  $1,000  in  money.  But 
Mrs.  Bonesteel  was  dissatisfied  with  the  neglect  of  her  busi- 
ness for  that  of  the  pavement,  and  made  objection  personally 
to  Taylor,  on  the  ground  that  her  business  would  be  given  up 
without  corresponding  profit  to  her.  Bonesteel  also  objected 
to  proceeding  without  the  consent  of  his  wife,  because  of  the 
fact  that,  for  some  time,  the  family  had  been  dependent  on 
her,  and  he  was  using  her  capital  for  her.  Thereupon,  Taylor, 
who,  as  licensee,  was  interested  in  every  extension  of  the 
Nicholson  pavement  aside  from  the  profits  of  any  particular 
contract,  and  who  knew  that  Mrs.  Bonesteel  was  so  connected 
by  marriage  as  to  be  able  to  aid  in  bringing  influential  per- 
sons in  Brooklyn  to  advocate  the  introduction  of  the  pave- 
ment, gave  Mrs. 'Bonesteel  to  understand  that,  if  her  objec- 
tions were  withdrawn,  and  her  influence  with  Mr.  8.  B.  Ohit^ 
tenden,  of  Brooklyn,  who  was  her  connemon  and  friend, 
thrown  in  favor  of  the  pavement,  he  would  give  to  her  an 
interest  in  the  license  to  lay  the  pavement  in  Brooklyn,  and 
induced  Mrs.  Bonesteel  to  believe  that,  by  proper  exertion 
and  the  aid  of  her  friends,  the  license  for  Brooklyn,  which  had 
hitherto  been  unused,  could  be  made  to  realize  a  profit.  In 
accordance  with  this  understanding,  Mrs.  Bonesteel  withdrew 
her  objections,  the  commission  business  was  given  up,  at  some 
small  loss  to  Mrs.  Bonesteel,  it  would  appear,  and  Mrs.  Bone- 
steel brought  her  infiuence  to  bear  upon  her  infiuential  con- 
nexion with  apparent  success.  It  is  true,  that  no  conveyance 
was  at  this  time  executed  to  Mrs.  Bonesteel,  nor  was  the 
agreement  made  definite  as  to  the  portion  which  she  was  to 
have,  but  all  the  parties  understood  her  to  be  interested  to 
some  extent,  and  Taylor  swears  that,  in  his  mind,  it  was  to  the 
extent  of  one-third,  but  that,  in  the  end,  he  made  the  portion 
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one-half,  npon  conBideration  of  the  fact  that  a  sale  of  his  other 
one-half  for  $10,000  had  resulted  from  the  inflnence  of  Mr. 
Chittenden,  her  connexion.  Mr.  Chittenden  is  careful  to  say 
that  he  never  made  it  a  condition  of  his  action  that  Mrs. 
Bonesteel  should  be  interested  in  the  license  for  Brooklyn ; 
but,  after  he  had  satisfied  himself  of  the  merits  of  the  pave- 
ment, he  advocated  it  earnestly,  and  caused  his  newspaper  to 
advocate  it,  and  he  understood  Mrs.  Bonesteel  to  be  interested, 
and  himself  urged  and  insisted  that  she  should  have  one-half 
of  the  license.  Mr.  Chittenden  also  advised  Mrs.  Bonesteel  in 
regard  to  the  sale  of  one-half  of  her  interest  after  it  was 
acquired;  and  he  discounted  for  Mrs.  Bonesteel  the  notes 
which  William  Smith  &  Co.  gave  her  for  the  portion  bought 
by  them  from  her.  Under  these  circumstances,  on  the  7th  of 
December,  1867,  Taylor  made  the  conveyance  which  trans- 
fen'ed  the  license  to  Page,  £idder  &  Co.  and  to  Mrs.  Bone- 
steel, in  the  proportion  of  one-half  to  each.  These  £ftcta 
clearly  appear,  and  I  find  nothing  in  the  evidence  to  deprive 
them  of  their  force,  or  to  indicate  that  either  Mrs.  Bonesteel, 
or  Mr.  Tajlor,  or  Mr.  Chittenden,  or  Bonesteel,  considered 
the  one-half  interest  as  belonging  to  Bonesteel,  or  had  any 
intention  to  deprive  the  creditors  of  Bonesteel  of  any  rights, 
or  to  cover  or  conceal  any  property  from  them. 

A  frirther  fact  should  be  noticed  as  important  in  determin- 
ing whether  the  transaction  between  Taylor  and  Mrs.  Bone- 
steel was  in  truth  what  it  appeared  to  be,  or  was  a  collusive 
device  to  defraud  the  creditors  of  Bonesteel,  and  that  is,  tibe 
nature  and  value  of  the  property  conveyed  to  Mrs.  Bonesteel. 
It  was  simply  an  interest  in  a  license  to  use  a  certain  patented 
article  in  Brooklyn,  on  payment  of  a  royalty  to  the  patentee, 
and  that  article  a  street  pavement,  for  which,  in  effect,  there 
was  but  a  single  possible  purchaser — the  city.  None  of  the 
pavement  had  been  used  by  the  city,  and  the  value  of  the 
license,  at  the  time  of  the  arrangement  with  Mrs.  Bonesteel, 
was,  therefore,  wholly  conjectural,  and  entirely  dependent 
upon  the  exertions  to  be  thereafter  put  forth  to  commend  the 
pavement  to  the  public  and  the  city  authorities.    No  witness 
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speaks  of  any  sum  fixed  on  as  the  value  of  the  interest,  but 
Mr.  Chittenden  says  that  he  refused  to  give  anything  for  it, 
and  deemed  it  of  very  small  value.    It  cannot,  therefore,  be 
said  that,  in  the  hands  of  creditors,  as  property  to  secure  the 
payment  of  their  debts,  this  interest  would  have  had  any 
value  at  the  time  of  the  arrangement  with  Mrs.  Bonesteel. 
Nor  can  the  alleged  consideration  received  from  Mrs.  Bone- 
steel  be  claimed  to  be  disproportionate  in  comparison  with 
the  property.    Furthermore,  Taylor  was  a  stranger  in  Brook- 
lyn, and  it  does  not  appear  that  he  ever  intended  to  do  more 
than  to  sell  his  Ucense.    In  fact,  he  did  sell  his  whole  interest 
for  Brooklyn  at  an  early  day.    The  sale  of  one-half  of  the 
interest  to  Page,  Eidder  &  Co.  was,  therefore,  a  great  advan* 
tage  to  the  interest  held  by  Mrs.  Bonesteel,  for  the  buyers 
were  dealers  in  coal,  tar  and  lumber,  and  were  able  at  once  to 
engage  in  the  business  of  laying  the  pavement,  if  the  author- 
ities could  be  induced  to  accept  it.    It  is,  therefore,  entirely 
reasonable  to  suppose  that  Mr.  Bonesteel,  knowing  of  his 
wife's  arrangement  with  Taylor,  and  the  effect  of  such  a  sale 
upon  her  interest,  should  exert  himself*  to  bring  about  the  sale 
to  Page,  Kidder  &  Co. ;  and  the  fact  that  he  did  so,  is  in  no 
way  inconsistent  with  the  idea  that  the  interest  was,  in  good 
faith,  the  actual  property  of  his  wife.    Nor  could  the  fact  that 
Mr.  Bonesteel  did  so  exert  himself,  work  to  the  injury  of  Mrs. 
Bonesteel,  by  depriving  her  of  a  portion  of  the  interest  which 
she  finally  received  in  pursuance  of  the  agreement  made  by 
Taylor  some  time  before.    These  circumstances,  when  fairly 
considered  in  their  real  relations,  do  not  appear  to  me  to  indi- 
cate fraud,  and  could  not,  in  my  opinion,  justify  the  Court  in 
deciding,  against  the  positive  statement  of  Taylor,  who  has 
no  interest  in  the  controversy,  and  against  the  similar  state- 
ment of  both  Mr.  and  Mrs.  Bonesteel,  that  the  object  of  the 
conveyance  to  Mrs.  Bonesteel  was  to  cover  the  property,  and 
that  the  reason  for  making  it  was  that  Bonesteel  was  insolvent. 
But,  it  is  said  that  Mrs.  Bonesteel  herself  swears  that  the 
consideration  of  the  conveyance.to  her  was  the  time  that  her 
husband  had  given  to  Taylor,  and  thus  proves  the  transaction 
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to  have  been  a  cover.  But  this  answer  of  Mrs.  Bonesteel  to 
a  single  interrogatory  should  be  taken  in  connection  with  the 
rest  of  her  testimony,  and,  so  considered,  it  is  far  from 
sufficient  to  justify  the  conclusion  sought  to  be  drawn 
from  it. 

Again,  it  is  said,  that  the  claim  that  any  influence  of  Mrs. 
Bonesteel  in  &vor  of  the  pavement  formed  the  consideration, 
is  absurd,  because,  when  Taylor  conveyed  one-half  to  her,  he 
conveyed  the  other  half  to  Page,  Kidder  &  Co.,  and,  there- 
fore, could  derive  no  benefit  from  her  future  exertions.  But, 
the  conveyance  to  Page,  Kidder  &  Co.  was  long  after  the 
agreement  between  Mrs.  Bonesteel  and  Taylor  that  she  should 
have  an  interest,  and,  as  Taylor  swears,  that  sale  for  $10,000 
was  the  result  of  his  understanding  with  hen  This  seems  to 
me  reasonable  and  natural.  Taylor  wished  to  sell  this  license 
for  Brooklyn.  To  make  it  marketable,  he  desired  the  influ- 
ence of  Mrs.  Bonesteel  and  her  friends  in  urging  the  adop- 
tion of  the  pavement.  To  get  rid  of  her  opposition,  and  to 
secure  her  influence,  he  gave  her  one-half,  and  thus  realized 
$10,000  in  cash  for  the  remaining  one-half  of  a  license  which, 
up  to  that  time,  had  proved  valueless  and  unsaleable.  That 
Bonesteel  himself  should  labor  to  effect  the  sale  to  Page, 
Kidder  &  Co.,  and  aid,  to  the  extent  of  his  ability,  in  advo- 
cating the  pavement,  is  also  natural,  for  he  might  foresee  that 
the  pavement  business,  if  once  started  by  those  parties,  would 
furnish  him  with  employment,  and  enable  him  thereafter  to 
contribute  to  the  support  of  his  family.  Everything,  there- 
fore, which  the  proofs  show  him  to  have  done  in  regard  to 
the  sale  to  Page,  Kidder  &  Co.,  and  to  advance  the  pavement, 
is  consistent  with  his  statement  that  the  license  belonged  to 
Mrs.  Bonesteel  and  not  to  him. 

When  thus  considered,  the  facts  of  the  case  explain  the 
omission  in  the  bill  of  any  averment  of  fraud,  and  sustain  the 
averment  of  the  answer,  that  the  property  in  question  is  not 
the  property  of  Bonesteel,  but,  in  truth  and  in  fact,  the 
separate  property  of  Mrs.  Bonesteel,  bought  in  good  faith  by 
her  from  Taylor. 
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In  dosing  tliis  opinion,  I  have  only  to  add,  that  the  ease 
has  received  mj  best  attention,  not  only  on  account  of  its 
importance,  bat  by  reason  of  the  fact  that  the  transaction  in 
question  had  been  before  considered  elsewhere,  and  a  different 
result  arrived  at,  the  proceeding  being  by  a  petition,  which 
was  subsequently  set  aside  for  informality.  {In  re  Bonestedy 
€mteyj>.  176.)  The  case  here,  however,  is  different  from  the 
one  on  petition,  not  only  in  the  pleadings,  but  also  in  the 
proofs. 

Upon  the  pleadings  and  proofs,  as  they  stand  before  me, 
I  cannot  arrive  at  a  conclusion  favorable  to  the  plaintiff,  but 
must  dismiss  the  bill. 


LoBEY  F.  Banoboft  AifD  Andbbw  B.  Tetteb 

vs. 

Chablbs  a.  Agton.    In  EQurrr. 

There  is  nothing  in  the  65th  section  of  the  Aot  of  July  8th,  18^0,  (16  U.  8.  8lai. 
at  Larg9f  206,)  which  entitles  the  plaintiff  in  a  salt  in  equity  for  the  infringe- 
ment of  letters  patent,  to  recover,  as  an  item  of  the  damages  prayed  for 
in  the  bill,  the  amount  of  money  paid  by  him  to  his  ooonsel  in  the  suit  for 
services  rendered  therein. 

(Before  BLATOHroftD,  J.,  Southern  District  of  New  York,  Angast  26th,  1870.) 

Blatohtobd,  J.  The  question  raised  in  this  case,  which 
is  a  suit  in  equity  for  an  injunction  and  an  account  of  profits, 
and  the  recovery  of  damages,  founded  on  the  infringement  of 
letters  patent,  is,  whether,  under  the  65th  section  of  the  Act 
of  July  8th,  1870,  (16  U.  8.  Stat,  at  Large,  206,)  revising, 
consolidating  and  amending  the  statutes  relating  to  patents 
and  copyrights,  the  plaintiff  can  recover,  as  an  item  of  the 
damages  prayed  for  in  the  bill,  the  amount  of  money  paid  by 
them  to  tiieir  counsel  in  the  suit  for  services  rendered  therein. 
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That  Bection  provides,  that,  upon  a  decree  being  rendered  for 
an  infringement,  in  a  Bnit  in  eqnitj  brought  to  prevent  the 
yioktion  of  any  right  aecnred  1^  patent,  the  comphunant 
shall  be  entitled  to  recover,  in  addition  to  the  profits  to  be 
accounted  for  by  the  defendant,  the  damages  the  complainant 
has  sustained  thereby,  and  that  the  Court  shall  assess  the 
same,  or  cause  the  same  to  be  assessed  under  its  direction, 
and  shall  have  the  same  powers  to  increase  the  same  in  its 
discretion,  that  are  given  by  such  Act,  in  its  59th  section,  to 
increase  the  damages  found  by  verdicts  in  actions  upon  the 
case.  It  is  manifest,  that  the  sole  object  of  this  provision  of 
the  55th  section,  which  is  new,  is,  to  enable  the  plaintiff  by 
bringing  a  suit  in  equity,  to  recover,  in  such  suit,  not  only  the 
profits  made  by  the  defendant  by  means  of  the  infringement, 
but  also  the  damages  sustained  by  the  plaintiff  thereby. 
In  the  absence  of  this  provision,  this  could  not  have  been 
done.  But,  under  this  provision,  a  plaintiff  cannot  recover, 
as  damages,  any  items  which  he  cannot  recover  as  damages, 
under  the  59th  section,  in  an  action  on  the  case.  That 
section  provides,  that  damages  for  the  infringement  of  any 
patent  may  be  recovered  by  action  on  the  case.  The 
damages  spoken  of  in  the  59th  section  can  have  no  greater 
scope  or  extent  than  those  spoken  of  in  the  59th  section. 
The  provisions  of  the  59th  section  in  regard  to  damages  are 
but  a  re-enactment  of  the  provisions  on  the  same  subject  in 
the  14th  section  of  the  Act  of  July  4th,  1836,  (5  JJ.  S.  Stat, 
at  Zargsj  128.)  Under  the  latter  Act,  it  is  well  settled,  by 
authoritative  decisions,  that  counsel  fees  paid  or  incurred  by 
the  plaintiff,  in  an  action  at  law  for  the  infringement  of  a 
patent,  are  not  a  proper  element  for  the  consideration  of  the 
jury,  in  the  estimation  of  the  damages  to  be  recovered  in  such 
action.  {I)ayy.WoodioorthyldJHbv>ardy  863;  Tee^e  y.  Sunt- 
ingtonj  23  Id.j  2.)  There  is  nothing  in  the  55th  section  of 
the  Act  of  1870  which  enables  the  plaintifib  in  this  suit  to 
recover  the  counsel  fees  in  question  as  damages  therein. 

•  WiUiam  J.  A.  FuUer^  for  the  plaintiffs. 

Jo/hms  KnoXy  for  the  defendant. 
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0.  B.  BoGXBs  &  Co. 

vs. 

GEOsaE  H.  Sargent  and  others.    In  Equity. 

The  daim  of  the  reiBsaed  letters  patent  granted  to  Byron  Boardman,  March  6th, 
1866,  for  an  "  improyed  wire  staple,*  on  the  surrender  of  the  original  patent 
granted  to  him,  as  inventor,  March  80th,  1868,  which  claims,  "  as  a  new 
manufacture  or  commodity,"  **  a  wire  staple,  adapted  for  use  in  making  window- 
blinds  or  screens,  and  constructed  substantially  as  above  described,"  Is 
valid. 

The  words,  "  constructed  sabstaDtiaUy  as  aboye  described,*  in  the  daim,  do  not 
refer  solely  to  a  staple  so  constructed,  with  transverse  corrugations,  as  to 
penetrate  wood  easily  and  be  withdrawn  therefrom  with  diflScuIty,  but  to  a 
staple  made  into  such  shape  by  the  action  of  dies,  whidi  form  the  corrugations 
by  swi^ng. 

The  invention  covered  by  the  claim  does  not  embrace  merely  a  staple  reduced 
in  sise,  so  as  to  be  adapted  to  window-bUnds,  spikes  with  transverse  corruga- 
Uons,  and  in  shape  like  such  staple,  having  existed  before,  but  involves  the 
idea  that  such  staple  shall  be  made  by  the  swaging  blow  of  a  pair  of  dies,  it 
appearing  that  such  staple  could  nut  be  made  by  hand  at  a  price  which  would 
admit  of  its  profitable  manuiSscture,  that  the  sale  of  it  made  by  dies  by  machin- 
ery has  been  very  great,  and  that  it  has  altogether  superseded  the  non-serrated 
staples  before  used  for  blinds. 

Such  claim  covers  a  staple  which  has  indentations  of  equal  depths  over  the  whole 
rarfaoe  indented,  and  is  not  made  with  tapering  points,  and  also  covers  a  staple 
that  has  the  shallowest  indentations  towards  or  nearest  the  points  and  the 
deepest  indentations  fSurthest  from  the  points. 

(Before  BLATCBPoan,  J.,  Southern  District  of  New  York,  September  18ih,  1870.) 

This  was  a  final  hearing,  on  pleadings  and  proo&y  in  a  suit 
in  equity,  brought  by  the  plaintiffs,  a  Oonnecticut  corporation, 
founded  on  the  alleged  infringement  of  reissued  letters  patent, 
granted  to  Byron  Boardman,  March  6th,  1866,  for  an  ^^  im- 
proved wire  staple."  The  original  patent  was  granted  to 
Boardman,  as  inventor,  March  80th,  1858. 

Cha/iiie%  If.  Keller  and  Charles  F.  Blake,  for  the  plaint- 
iffi. 

S^hen  D.  Law,  for  the  defendant. 
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BlItchfobd,  J.  The  Bpecification  of  the  reisBned  patent 
states  the  inyention  to  be  an  ^'  improved  wire  staple,  for  con- 
necting blind  slats  to  the  rods  which  gnide  and  govern  their 
positions."  It  says :  ^^  The  nature  of  mj  invention  consists  in 
the  production  of  a  vendible  article,  of  a  new  and  highly  con- 
venient and  nsefal  shape.  I  propose  to  form  the  staples  by 
which  the  slats  of  window-blinds  are  attached  to  the  rods 
which  move  and  control  them,  of  such  a  shape,  that,  while  they 
can  be  readily  inserted  into  the  wood,  they  caanot  easily  be 
withdrawn — of  such  a  shape,  al80,^that  they  can  be  readily 
and  rapidly  made  by  machinery,  so  that  they  can  be  produced 
in  great  quantities,  and  kept  for  sale  in  the  market  as  an  arti- 
ticle  of  merchandise."  The  specification  states,  that  the  staples 
are  prepared  by  being  bent  into  the  shape  of  the  letter  U ; 
that  they  are,  ordinarily,  from  three-eighths  to  five-eighths 
of  an  inch  in  length,  with  an  opening  between  the  two 
branches  of  about  three-sixteenths  of  an  inch ;  and  that  they 
are  usually  made  of  wire  of  No.  18  to  20  wire  gauge.  It  adds : 
'^  These  staples,  after  being  prepared  as  shown  in  fig.  2,  are 
subjected  to  the  action  of  dies  with  serrated  ridges,  to  produce 
corresponding  indentations  in  the  staples,  and  so  shaped  and 
arranged  as  to  press  harder,  or  come  nearer  in  contact,  as  they 
approach  the  points  a,  c,  than  at  a  distance  therefrom.  By 
this  means,  the  impressions  are  deeper  towards  the  piercing 
point,  and  the  wire  is  spread  and  made  to  taper  in  thickness 
towards  that  point."  The  patentee  states,  that  he  prefers  bev- 
elling the  points  before  using  the  dies,  and  that  the  action  of 
the  dies  will  cause  the  bevelled  extremities  to  assume  a  cen- 
trstl  position,  and  will  give  a  rounded  edge  in  the  other  direc- 
tion. The  object  of  the  bevelling  he  states  to  be  to  produce 
sharper  points,  to  facilitate  then-  insertion  into  the  wood.  He 
adds :  *'  The  transverse  indentations  should  slant,  or  be  bev- 
elled, in  such  directions  as  will  favor  their  being  driven  into 
the  wood,  or  other  substance,  in  which  they  are  driven,  and 
prevent  them  from  being  easily  withdrawn.  I  generally  make 
the  indentations  square  across  the  wire,  as  shown  in  the  draw- 
ings, but  this  is  not  indispensable,  as  they  may  be  made  to 
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form  an  acute  or  obtuse  angle  with  the  wire,  without  essen- 
tially impairing  their  general  ntilitj.  Some  of  the  advan- 
tages over  the  ordinary  staples  formerly  in  nse,  which  are 
secured  by  thus  pointing  and  swaging  them  with  transverse 
grooves,  as  herein  described,  are :  First  They  may  be  made 
shorter  than  the  ordinary  staples  which  are  not  clenched,  and 
hence  will  allow  of  a  much  smaller  rod,  as  they  will  sustain 
from  three  to  four  times  as  much  strain,  without  being  drawn 
out  Second.  They  will  also  dispense  with  the  necessity  of 
being  clenched,  and  will  hold  in  the  rod  equally  as  well  as 
that  variety  called  the  fish-back  staple,  while  the  rod  is  not 
bruised  or  defaced,  as  is  the  case  when  the  staple  is  clenched. 
Third.  They  will  hold  as  well  in  the  slat,  where  clenching  is 
impracticable,  as  in  the  rod,  and  will  not  be  liable  to  be  drawn 
out  by  turning  the  slats.  Finally.  They  may  be  driven  with- 
out previously  piercing  the  rod  or  slat,  as  the  peculiar  form  of 
the  {>oints  enables  them  to  part  the  grain  of  the  wood,  and 
enter  without  breaking  the  fibre,  which,  as  the  staple  is  driven, 
closes  into  their  indentations,  and  holds  the  staple  firmly  im- 
bedded in  the  wood.  It  is  easy  to  contrive  machinery  that 
shall  accomplish  the  purposes  above-mentioned,  without  the 
exercise  of  any  inventive  ingenuity,  and,  as  I  make  no  claim 
to  any  such  machinery,  it  has  not  been  thought  necessary  to 
describe  the  construction  or  operation  of  any  such  machinery. 
I  am  aware  that  Ballard's  patent  of  1841  shows  a  spike  con- 
structed with  transverse  corrugations,  made  substantially  like 
those  proposed  by  me,  so  that,  while  it  will  penetrate  wood 
without  much  increased  resistance,  it  cannot  be  withdrawn 
without  great  difficulty.  I  do  not  lay  claim  to  the  discovery 
of  any  new  principle,  nor  do  I  seek  to  patent  such  principle. 
But  what  I  do  claim  as  new,  and  desire  to  secure  by  letters 
patent,  as  a  new  manufacture  or  commodity,  is — a  wire  staple, 
adapted  for  use  in  making  window-blinds  or  screens,  and  con- 
structed substantially  as  above  described." 

The  proceedings  before  the  Patent  Office,  on  the  original 
granting,  as  well  as  on  the  reissue,  of  this  patent,  are  in  evi- 
dence in  the  case.    A  comparison  of  the  specification  of  the 
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original  patent  with  the  specification  of  the  reifisne  fails  to  de- 
tect any  substantial  difference  between  the  descriptive  parts 
of  the  two.  The  original  specification  does  not  contain  the 
statement  that  the  new  staple  can  be  readily  and  rapidly  made 
by  machinery,  so  as  to  be  prodnced  in  great  qnantitiee,  and 
kept  for  sale  in  the  market  as  an  article  of  merchandise.  But, 
the  claim  of  the  original  patent  was  in  these  words :  ^'  Con- 
structing wire  staples,  (such  as  are  used  for  connecting  the 
semi-revolving  slats  of  window-blinds  and  screens  to  a  rod 
governing  their  positions,)  by  giving  them  a  rounded  edge  in 
the  direction  as  shown  at  a,  o,  fig.  1,  and  an  acute  or  sharp 
edge,  as  viewed  crosswise,  at  f^  A,  in  combination  with  trans- 
verse indentations  across  the  wire,  the  whole  being  formed  by 
compression  between  dies,  substantially  as  described."  It 
appears  that  this  claim  was  granted  by  the  Patent  Office  solely 
on  the  ground  that,  although  spikes,  bolts  and  staples,  furrowed 
or  barbed,  for  the  purpose  of  holding  with  greater  force  when 
driven  into  wood,  were  old,  yet  the  patentee's  staple  was  to  be 
regarded  as  new  when  formed  by  compression  between  dies ; 
and  that  it  was  granted  as  a  claim  to  a  staple,  the  shanks  of 
which  were  to  have  a  rounded  edge  in  the  direction  of  their 
width,  a  sharpened  edge  in  the  direction  of  their  thickness,  and 
transverse  indentations,  when  those  three  qualities  were  pro- 
duced by  compression  between  dies,  as  oontradistingui^ed 
from  forging  the  points  and  cutting  the  barbs  by  a  chisel. 
This  difference,  leading  to  the  production  of  the  article  at  a 
cheaper  rate  by  the  new  method,  was  regarded  by  the  Patent 
Office  as  a  patentable  difference  warranting  the  granting  of 
the  claim. 

The  object  sought  to  be  attained  by  the  reissue  was,  evi- 
dently, to  patent  the  staple  as  a  new  manufacture.  The  re- 
issued specification  states,  that  the  patentee  desires  to  obtain 
for  the  staples  a  patent  as  for  a  new  manufacture ;  that  his 
invention  consists  in  the  production  of  a  vendible  article ;  and 
that  its  shape  is  to  be  such  that  it  can  be  readily  and  rapidly 
made  by  machinery,  so  that  it  can  be  produced  in  great  quan- 
titieS)  and  kept  for  sale  in  the  market  as  an  article  of  mer- 
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chandise.  These  suggestions  are  not  found  in  the  origina] 
specification.  Bo^  too,  the  claim  of  the  reissue  states,  that  the 
patentee  claims,  *'  as  a  new  manufacture  or  commodity,"  ^^  a 
wire  staple,  adapted  for  use  in  making  window-blinds  or 
screens,  and  constructed  substantiallj  as  above  described."  It 
is  as  such  new  manufacture  or  commodity,  that  the  staple 
adapted  for  such  use,  and  constructed  substantially  as  de* 
scribed,  must  be  held,  under  the  claim,  to  be  a  patentable  in- 
vention, if  the  claim  is  to  be  upheld  at  all. 

The  defence  is  taken  in  the  answer,  that  it  is  not  a  patent- 
able invention  to  manufacture  of  a  reduced  size,  and  adapted 
for  the  use  mentioned  in  the  claim,  staples  with  corrugated  or 
indented  ends  and  tapering  points,  in  view  of  the  prior  exist- 
ence (as  admitted  in  the  specification)  of  spikes  constructed 
with  transverse  corrugations  made  substantially  like  those 
proposed  by  the  patentee,  so  as  to  penetrate  wood  without 
much  increased  resistance  and  not  be  capable  of  being  with- 
drawn without  great  difficulty.  To  this  defence  it  is  replied, 
that  the  barbing  on  the  prior  spikes  was  not  produced  by  dies, 
but  by  a  cutting  instrument,  and  was  not  produced  by  ma- 
chinery; that  the  prior  staples,  after  being  bent,  were  first 
drawn  out  and  were  then  barbed  by  a  cutting  instrument ; 
and  that  the  patented  staple,  after  being  bent,  is  made  by  one 
swaging  blow  of  a  pair  of  dies.  It  is  contended,  that,  in  view 
of  the  great  numbers  of  the  patented  staples  that  are  used, 
and  of  the  fact  that  they  are  far  superior  to  smooth  legged 
staples,  the  peculiarity  of  their  being  corrugated  by  dies,  which 
makes  it  easy  to  form  them  by  machinery,  is  an  important 
peculiarity,  and  constitutes  a  substantial  difierence  between 
the  old  and  the  new  staple,  amounting  to  a  patentable  novelty. 
The  evidence  shows,  that  the  patented  staple  could  not  be 
made  by  hand  at  a  price  which  would  admit  of  its  profitable 
manufacture,  that  the  sale  of  it,  made  by  dies  by  machinery 
has  been  very  great,  and  that  it  has  altogether  superseded  the 
nouHBerrated  staple  before  used  for  blinds.  In  view  of  these 
facts,  I  think  the  reissued  patent  is  valid  and  the  claim  sus- 
tainable in  law.    The  words,  '^constructed  substantially  as 
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above  described,"  in  the  claim,  cannot  be  regarded  as  having 
reference  solely  to  the  construction  of  the  staple  into  a  staple 
with  transverse  cormgations,  and  so  formed  as  to  penetrate 
wood  easily  and  be  withdrawn  therefrom  with  difficulty.  If 
those  words  were  to  be  so  constrned,  the  patentee  would  be 
made  to  claim  the  spike  of  Ballard  adapted  for  use  in  a 
window-blind,  that  is,  merely  reduced  in  size  so  as  to  be  small 
enough  for  use  in  a  blind.  But  those  words  must,  in  view 
of  the  whole  specification,  have  a  broader  interpretation. 
They  mean,  not  only  staples  of  such  a  shape  that  they  can 
readily  be  inserted  into  wood  and  with  difficulty  be  withdrawn 
from  it,  but  staples  made  into  such  shape  by  the  action  of  di^, 
which  form  the  corrugations  by  swaging.  To  this  idea  of 
the  use  of  dies,  enabling  the  article  to  be  made  by  machinery, 
is  to  be  attributed  the  utility  and  success  of  the  invention. 
This  use  of  dies  to  make  the  corrugations,  and  not  merely  the 
reduction  in  size  of  the  spike,  forms  part  of  the  adaptation  of 
the  spike  for  use  in  blinds,  and  the  article,  when  so  made  by 
dies,  is  a  new  commodity  or  article  of  manufacture.  The 
claim  must  be  construed  in  connection  with  the  entire  speci- 
fication and  in  view  of  the  state  of  the  art  at  the  time.  The 
invention  is  a  valuable  one,  and  the  patent  ought  to  be  so  con- 
strued as  to  be  sustained,  if  possible.  It  can  be  sustained 
without  doing  violence  to  any  settled  principle  of  law. 

It  is  claimed,  on  the  part  of  the  defendants,  that  the  plaint- 
iff's patent  does  not  cover  a  staple  that  does  not  have  its  in- 
dentations or  corrugations  deeper  towards  the  piercing  points 
than  farther  therefrom,  and  does  not  taper  in  thickness  to- 
wards the  point;  that  it  does  not  cover  a  staple  that  has 
indentations  of  equal  depths  over  the  whole  surface  indented, 
and  is  not  made  with  tapering  points;  and  that  it  does  not 
cover  a  staple  that  has  the  shallowest  indentations  towards  or 
nearest  the  points,  and  the  deepest  indentations  farthest  from 
the  points.  These  positions  are  unsound.  The  depth  of  the 
corrugations  and  the  degree  of  taper  towards  the  point  are 
not  matters  of  substance.  Ease  of  penetration  in  connection 
with  difficulty  of  withdrawal,  and  the  presence  of  transverse 
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corragations  formed  by  dies,  wlien  the  staple  is  of  such  size 
and  shape  as  to  be  adapted  for  use  in  making  blinds,  are  the 
substantial  features  of  the  patented  staple.  Under  this  view, 
there  is  no  doubt  that  the  defendants  have  infringed  the 
patent  sued  on. 

There  must  be  the  usual  decree  for  an  injunction  and  an 
account  of  profits,  as  prayed  for. 


The  Gorham  Manitfactubing  Compact 
George  0.  WnriB.    In  EQurrr. 

The  letters  patent  granted  to  John  Gorham,  Gorham  Thurber  and  Lewis  Dex- 
ter, Jr.,  July  16th,  1861,  for  a  design  "  for  the  handles  of  table-spoons  and 
forks,"  are  not  iafiinged  by  articles  constructed,  in  design,  in  accordance  with 
letters  patent  granted  to  Le  Roy  S.  White,  Jannary  16th,  1867,  for  a  design 
for  the  handles  of  spoons  and  forks,  or  with  letters  patent  granted  to  said 
White,  March  81st,  1868,  for  a  design  for  the  handles  of  spoons  and 
forks. 

The  mere  fact,  that  the  resemblance  between  a  patented  design  and  another 
design  is  snch  as  to  mislead  ordinary  purchasers  and  casual  observers,  and  to 
induce  them  to  mistake  the  latter  design  for  the  former,  is  not  enough  to  make 
the  use  of  the  latter  an  infringement  of  the  patent. 

The  test  in  regard  to  a  patent  for  .a  design,  on  the  question  of  its  infringement, 
is  not  the  eye  of  an  ordinary  observer. 

The  same  principles  which  govern  in  determining  the  question  of  infringement 
in  respect  to  a  patent  for  an  invention  connected  with  the  operation  of  ma> 
chinery,  must  govern  in  determining  the  question  of  infringement  in  respect  to 
a  patent  for  a  design. 

The  proper  test  is  substantial  identity,  in  view  of  the  observation  of  a  person 
versed  in  the  business  of  designs,  in  the  particular  trade  in  question. 

A  patent  for  a  design  must  be  for  the  means  of  producing  a  certain  result  or 
appearance,  and  not  for  the  result  or  appearance  itself. 

(Before  Blatchtord,  J.,  Southern  District  of  New  York,  September  16th,  1870.) 

Blatchford,  J.    This  suit  is  fonnded  on  letters  patent 
granted  to  John  Gorham,  Gorham  Thurber,  and  Lewis  Dez- 
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ter,  Jr.,  Jnlj  16th,  1861,  for  a  design  ^^  for  the  handleB  of 
table-Bpoons  and  forks."  The  completed  spoon  or  fork  consiBtB 
of  a  bowl  or  fork,  a  stem,  and  an  enlarged  end,  the  stem  being 
interposed  between  the  enlarged  end  and  the  bowl  or  fork. 
The  stem  and  the  enlarged  end  constitute  the  handle.  The 
stem  is  gradually  but  slightly  increased  in  width  from  about 
the  middle  of  its  length  towards  each  end,  the  swell  being 
more  sudden  where  it  joins  the  bowl  or  fork.  At  the  other 
extremity  of  the  stem,  where  the  enlarged  end  of  the  handle 
commences,  a  rounded  shoulder  spreads  out  on  each  side. 
The  enlarged  end  then  gradually  spreads  out  on  each  side  in 
concaye  lines.  These  lines  afterwards  gradually  become  con- 
vex to  the  widest  part  of  the  enlarged  end.  From  this  point 
they  run  back  and  inwards,  and  they  finally  unite  to  form  a 
nearly  semi-circular  end.  Along  each  edge  of  the  stem  and 
of  the  enlarged  end  of  the  handle,  there  is  a  small  rounded 
moulding,  and  just  within  this  a  second  moulding,  and  at  the 
rounded  shoulders,  these  mouldings,  which  look  like  wires,  are 
united  by  two  rosettes,  having  somewhat  the  appearance  pro- 
duced by  twisting  together  the  ends  of  wires,  to  unite  them. 
At  the  end  of  the  enlarged  end  of  the  handle,  the  two  sets  of 
mouldings  from  each  side  are  turned  into  a  rosette,  the  two 
rosettes  coming  in  contact  in  the  middle  of  the  width  of  the 
handle,  and  a  small  rounded  tip  making  the  central  finish. 
Between  the  two  inner  mouldings  the  surface  is  swelled,  such 
swell  being  gradually  fiattened  from  the  stem  towards  the 
widest  part  of  the  enlarged  end  of  the  handle.  The  patent 
claims  ^^  the  design  herein  specified  for  the  handles  of  spoons 
and  forks,  as  set  forth  and  represented." 

The  bill  alleges,  that  the  defendant  has  infringed  the  patent 
by  selling  spoons  and  other  articles  embodying  the  invention 
covered  by  the  patent.  The  infringement  is  denied.  Some 
of  the  articles  sold  by  the  defendant  have  been  constructed,  in 
design,  in  accordance  with  letters  patent  granted  to  Le  Boy 
S.  "White,  January  15th,  1867,  for  a  design  for  the  handles  of 
spoons  and  forks,  and  the  rest  of  them  have  been  constructed, 
in  design,  in  accordance  with  letters  patent  granted  to  the  said 
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White,  March  Slst,  1868,  for  a  design  for  the  handles  of 
spoons  and  forks. 

In  the  patent  of  1867  to  White,  the  handle  is  made  with 
a  comparatively  long  and  narrow  stem  or  shank,  and  with 
low  ronnded  shoulders  npon  its  side  edges,  at  the  points  where 
the  handle  b^ins  to  expand  or  broaden,  and  terminates  with 
a  small  ronnded  projection  at  the  extreme  end.  Along  the 
edges  of  the  front  and  rear  side  of  the  handle  is  formed  a  sin- 
gle line,  following  the  contour  of  the  handle,  and  extending 
down  upon  the  head  of  the  fork  or  spoon  in  the  form  of  a 
ronnded  angle,  such  angle  extending  further  down  on  the 
rear  than  on  the  front  side  of  the  head.  Along  the  sides  of 
the  broader  part  of  the  handle  is  formed  a  second  line,  ter- 
minating at  each  end  with  an  inward  curve  and  a  bead.  In 
the  space  between  the  end  curves  of  such  second  lines  and 
the  outer  line,  where  the  latter  follows  the  outline  of  the 
rounded  projection  on  the  end  of  the  handle,  a  shield  is  formed, 
having  a  central  longitudinal  rib  or  raised  line.  There  is, 
also,  on  each  side  of  the  enlarged  end  of  the  handle,  a  short 
carved  line,  starting  from  the  end  curve  of  the  before-men- 
tioned second  line,  and  oiniting  with  such  line  at  the  broadest 
part  of  the  handle. 

In  the  patent  of  1868  to  White,  the  stem  or  shank  portion 
of  the  handle  is  made  with  two  rounded  formations  along  its 
side  edges,  constituting  a  raised  border,  which  follows  the 
contour  of  the  whole  handle.  The  stem  or  shank  portion 
forms  its  junction  with  the  upper  or  expanded  portion  of  the 
handle  by  a  swell  on  either  side,  of  convex  shape.  These 
swells  gradually  merge  in  concave  lines,  which  give  a  nar- 
rowed configuration  to  the  expanded  portion  of  the  handle 
above  the  swells.  Further  up,  the  boundaries  are  continued 
by  convex  lines,  which  present  a  wider  form,  and  the  spread 
out  portion  finally  terminates  in  a  ronnded  or  arched  projec- 
tion at  the  extreme  end.  Along  either  side  of  the  broader 
portion  of  the  handle,  within  the  before-mentioned  raised  bor- 
der, is  a  second  line,  following,  for  the  most  part,  the  contour 
of  the  border,  but  terminating  at  each  end  with  an  inward 
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curve  and  a  bead.  In  the  space  between  the  upper  end  curves 
of  the  before-mentioned  second  lines  and  the  raised  border, 
where  it  follows  the  outline  of  the  projection  on  the  end  of 
the  handle,  a  shield  is  formed,  having  a  central  longitudinal 
rib  or  raised  line.  There  are  also  short  curved  lines,  joining 
the  end  curves  of  the  before-mentioned  second  lines  with  the 
broadest  part  of  the  handle. 

The  question  to  be  determined  is,  whether  the  designs 
of  the  White  patents  are  or  are  not  substantiallj  the 
same  as  the  design  of  the  plaintiflb'  patent.  Each  design 
may  properly  be  considered  as  composed  of  two  elements — 
the  outline  which  the  handle  presents  to  the  eye  when  its 
broader  face  is  looked  at,  and  the  ornamentation  on  such  face. 
If  the  plaintiffs'  design  be  compared  with  the  White  design  of 
1867,  a  general  resemblance  is  found  between  such  outlines 
in  the  two  designs.  In  other  words,  if  the  ornamentation  on 
the  handle  in  the  plaintiffs'  design  formed  no  part  of  such  de- 
sign, and  such  design  were  confined  to  the  form  of  the  outline 
before-mentioned,  it  would  be  difficult  to  say  that  the  plaint- 
iffs' design  and  the  White  design  of  1867  were  not  substan- 
tially identical.  But  the  moment  the  ornamentations  on  the 
faces  of  the  two  handles  come  to  be  considered,  striking  dif- 
ferences appear  between  the  plaintiffs'  design  and  the  White 
design.  In  the  former,  the  outer  thread  is  broken  at  the  end 
of  the  handle,  at  the  shoulders,  and  at  the  junction  of  the 
handle  with  the  bowl ;  while  in  the  latter,  such  thread  is  con- 
tinuous around  the  entire  handle,  from  the  junction  of  the  stem 
with  the  bowl  or  fork,  back  to  the  same  point,  it  haying  there 
the  form  of  a  Gothic  arch.  In  the  former,  the  outer  thread  is, 
at  the  shoulders,  turned  inward,  to  form  rosettes,  which  pre- 
sent the  appearance  of  two  parts  twisted  in  tc^ther ;  while 
in  the  latter,  the  outer  thread  is  continuous.  In  the  former, 
there  is,  on  the  stem  of  the  handle,  on  each  side,  extending 
from  the  shoulder  to  the  bowl  or  fork,  an  inner  thread,  par- 
allel with  and  inside  of  the  outer  thread ;  while  in  the  latter, 
there  is  no  such  inner  thread.  In  the  former,  the  inner 
threads  on  the  enlarged  end  of  the  handle  turn  outwards  from 
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each  other  towards  the  end  of  the  handle,  bo  as  to  form  diverg- 
ing scrolls ;  while  in  the  latter,  such  inner  threads,  as  they  ap- 
proach the  end  of  the  handle,  tarn  inwards  and  form  re-enter- 
ing scrolls.  In  the  former,  the  scrolls  of  the  inner  threads 
form,  at  the  end  of  the  handle,  a  part  of  the  outline  boundary 
of  the  handle ;  while  in  the  latter,  such  scrolls  are  entirely 
inside  of  such  outline  boundary.  In  the  former,  the  end  of 
the  handle  is  formed  by  a  tip  inserted  between  the  two  diverg- 
ing scrolls  into  which  the  inner  threads  are  formed ;  while  in 
the  latter,  the  continuous  outer  thread  forms  such  extreme 
end.  In  the  latter,  a  figure  in  the  form  of  a  shield  is  inserted 
between  the  scrolls  into  which  the  inner  threads  are  formed 
and  the  outer  thread ;  while  in  the  former,  no  such  figure  is 
found,  and  no  place  exists  where  it  could  be  inserted.  In  the 
latter,  there  is,  on  each  side,  a  third  and  short  thread,  extend- 
ing from  the  said  scroll  to  the  widest  part  of  the  handle ;  while 
no  such  thread  is  found  in  the  former.  In  the  former,  the 
inner  thread  on  the  enlarged  end  of  the  handle  abuts,  at  the 
shoidder  next  the  stem,  against'  the  scroll  or  rosette  into  which 
the  outer  thread  is  there  formed,  and  looks  as  if  it  were  a  con- 
tinuation of  the  outer  thread  on  the  stem,  passed  under  the 
said  scroll ;  while  in  the  latter,  the  inner  thread  on  the  en- 
larged end  of  the  handle  is,  at  the  shoulder,  turned  into  a  scroll 
or  rosette,  and  has  no  appearance  of  being  a  continuation  of 
the  outer  thread  on  the  stem.  In  the  former,  the  inner  threads 
on  the  stem  unite  in  a  swell  or  boss  near  the  bowl  or  fork ; 
while  no  such  swell  or  boss  is  found  in  the  latter.  It  is,  also, 
to  be  noted,  that,  in  the  former,  the  outline  at  the  end  of  the 
enlai^ed  end  of  the  handle  has  the  form  of  a  portion  of  a  tre- 
foil, while  in  the  latter  it  has  the  form  of  a  Gothic  arch ;  and 
that,  in  the  former,  the  surface  of  the  enlarged  end  between 
the  threads  is  swelled  between  the  shoulders,  and  such  swell 
is  gradually  flattened  towards  the  widest  part  of  the  handle,  so 
that  the  swell  at  such  part  is  substantially  different  in  appear- 
ance from  the  swell  at  the  shoulders,  while  in  the  latter  the 
swell  is  substantially  the  same  from  the  shoulders  to  the 
broadest  part  of  the  enlarged  end* 
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The  differences  thus  observed  between  the  plaintifib'  de- 
sign and  the  White  design  of  1867,  exist,  also,  between  the 
plaintiffs'  design  and  the  White  design  of  1868.  In  addition, 
in  the  plaintiff'  design,  the  contour  of  the  enlarged  end  of  the 
handle  spreads  outward  progressively  from  the  shoulders  until 
the  widest  part  of  the  handle  is  reached ;  while,  in  the  White 
design  of  1868,  the  sides  of  the  enlarged  end  tend  inward  for 
a  distance  after  leaving  the  shoulders,  and  then  spread  out- 
ward to  the  widest  part. 

From  the  comparisons  thus  instituted,  it  appears,  that  the 
plaintiffs'  design  and  the  White  design  of  1867  are,  in  what 
has  been  called  outline,  very  much  alike,  while  they  differ 
from  each  other,  in  a  marked  manner,  in  what  has  been  called 
ornamentation ;  that  the  plaintiffs'  design  and  the  White 
design  of  1868  differ  from  each  other,  in  a  marked  fanner, 
both  in  outline  and  in  ornamentation ;  and  that  the  two  White 
designs  differ  from  each  other,  in  outline,  in  a  marked  manner, 
while  they  scarcely  differ  at  all  from  each  other  in  orna- 
mentation. 

There  can  be  no  doubt,  on  the  proofs,  that  the  plaintiffs' 
design  is  a  very  meritorious  and  saleable  one.  The  entire 
strength  of  their  case,  on  the  question  of  infringement,  is  put 
on  the  claimed  ground,  that  the  resemblance  between  their 
design  and  each  of  the  two  designs  of  White  is  such  as  to  mis- 
lead ordinary  purchasers  and  casual  observers,  and  to  induce 
them  to  mistake  the  one  design  for  the  other.  It  is  urged, 
that  the  merit  of  a  design  appeals  solely  to  the  eye,  and  that,  if 
the  eye  of  an  ordinary  observer  cannot  distinguish  between 
two  designs,  they  must,  in  law,  be  regarded  as  substantially 
alike.  In  the  present  case,  it  is  claimed,  that  the  eye  of  the 
ordinary  observer  is  and  will  be  deceived,  when  looking  at  a 
handle  of  the  plaintiffs'  design  and  a  handle  of  either  of  the 
designs  of  White,  because,  in  addition  to  the  resemblance  in 
contour,  the  handles  have  all  of  them  a  threaded  pattern 
around  the  edges,  and  small  knobbed  ornamentations  at  the 
shoulders,  and  small  knobbed  ornamentations  near  the  end, 
and  a  pointed  projection  at  the  end,  and  that  the  general 


.SEPTEMBER,  1870.  '   519 


The  Gorham  Manufaetaring  Company  v.  White. 


effect  on  the  eye  of  the  ordinary  obBerver  is  not  and  will  not 
be  modiiSed  by  the  differences  which  have  been  pointed  ont. 

It  is  impossible  to  assent  to  the  view,  that  the  test,  in 
regard  to  a  patent  for  a  design,  is  the  eye  of  an  ordinary 
observer.  The  first  question  that  would  arise,  if  snch  a  test 
were  to  be  admitted,  would  be,  as  to  what  is  meant  by  ^^  an 
ordinary  observer,"  and  how  he  is  to  exercise  his  observation. 
One  of  the  witnesses  for  the  plaintiffs  testifies,  that  the  plaint- 
iflb'  design  and  the  White  design  of  1867  are  sufficiently  alike 
to  mislead  ordinary  purchasers  as  to  their  identity,  but  not  on 
a  second  examination,  and  that,  if  an  ordinary  purchaser  did 
not  have  before  him  a  sample  of  the  plaintiffs'  design,  he 
would  be  apt  to  consider  the  White  design  of  1867  to  be  the 
same  pattern  as  the  plaintiffs'  design.  Another  of  the  wit- 
nesses for  the  plaintiffs  states,  that  he  does  not  think  that  an 
ordinary  observer  would  notice  any  difference  between  the 
two  designs,  on  a  casual  observation.  The  expert  examined 
for  the  plaintiffs  testifies,  that,  in  saying  that  the  White 
designs  are  substantially  identical  with  the  plaintiffs'  design, 
he  means  such  an  identity  as  would  deceive  him,  when  going, 
as  a  purchaser,  to  ask  for  one  spoon  and  being  shown  another, 
and  that,  when  he  saw  articles  of  the  plaintiffs'  design  and  of 
the  White  design  of  1867  separately,  he  took  them  to  be  of 
the  same  design,  until  he  laid  them  side  by  side  and  compared 
them  minutely. 

The  same  principles  which  govern  in  determining  the 
question  of  infringement  in  respect  to  a  patent  for  an  invention 
connected  with  the  operation  of  machinery,  must  govern 
in  determining  the  question  of  infringement  in  respect 
to  a  patent  for  a  design.  A  design  for  a  configura- 
tion of  an  article  of  manufacture  is  embraced  within  the 
statute,  as  a  patentable  design,  as  well  as  a  design  for 
an  ornament  to  be  placed  on  an  article  of  manufacture.  The 
object  of  the  former  may  solely  be  increased  utility,  while  the 
object  of  the  latter  may  solely  be  increased  gratification  to  a 
cultivated  taste,  addressed  through  the  eye.  It  would  be  as 
reasonable  to  say,  that  equal  utility  should  be  the  test  of  in- 
fringement in  the  first  case,  as  to  say  that  equal  appreciation 
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by  the  eye  should  be  the  test  of  infringeinent  in  the  latter 
case.  There  mast  be  a  unifonn  test,  and  that  test  can  only 
be,  as  in  the  case  of  a  patent  in  respect  to  machinery,  substan- 
tial identity,  not  in  view  of  the  observation  of  a  person  whose 
observation  is  worthless,  because  it  is  casual,  heedless  and 
unintelligent,  and  who  sees  one  of  the  articles  in  question  at 
one  time  and  place,  and  the  other  of  such  articles  at  another 
time  and  place,  but  in  view  of  the  observation  of  a  person 
versed  in  the  business  of  designs  in  the  particular  trade  in 
question — of  a  person  engaged  in  the  manufacture  or  sale  of 
articles  c<Tntaining  such  designs — of  a  person  accustomed  to 
compare  such  designs  one  with  another,  and  who  sees  and 
examines  the  articles  containing  them,  side  by  side.  The 
question  is  not,  whether  one  design  will  be  mistaken  for 
another  by  a  person  who  examines  the  two  so  carelessly  as  to 
be  sure  to  be  deceived,  but  whether  the  two  designs  can  be 
said  to  be  substantially  the  same,  when  examined  intelligently, 
side  by  side.  There  must  be  such  a  comparison  of  the  features 
which  make  up  the  t>po  designs.  As  against  an  existing 
patented  design,  a  patent  for  another  design  cannot  be  with- 
held because,  to  a  casual  observer,  the  general  appearance  of 
the  later  design  is  so  like  that  of  the  earlier  one  as  to  lead  him, 
without  proper  attention,  to  mistake  the  one  for  the  other. 
The  same  test  must  be  applied  on  the  question  of  infringe- 
ment. 

Applying  these  principles  to  the  evidence  in  this  case,  and 
comparing  the  designs  of  White  with  the  plaintiffs'  design,  it 
is  Batisfactorily  shown,  by  the  clear  weight  of  testimony,  that 
the  designs  of  White  are  not  substantially  the  same  as  the 
plaintiffs'  design.  The  strength  of  the  testimony  of  the  wit- 
nesses ou  the  part  of  the  plaintiffs  themselves,  leads  to  this 
conclusion.  The  substance  of  the  evidence  of  the  most  intel- 
ligent of  them,  persons  in  the  trade,  is  merely  to  the  effect, 
that  the  White  designs  are  not  substantially  the  salne  as  the 
plaintiffs'  design,  but  were  intended  to  appear  to  be  the  same 
to  an  ordinary  purchaser,  and  will  so  appear  to  him,  but  that 
a  person  in  the  trade  will  not  be  deceived,  by  the  resemblance, 


SEPTEMBER,  1870.  621 


Singer  v.  Braunsdorf. 


into  purchasing  an  article  of  the  one  design  for  an  article  of 
the  others. 

A  patent  for  a  design,  like  a  patent  for  an  improvement  in 
machinery,  must  be  for  the  means  of  producing  a  certain 
result  or  appearance,  and  not  for  the  result  or  appearance 
itself.  The  plaintiffs'  patent  is  for  their  described  means  of 
producing  a  certain-  appearance  in  the  completed  handle. 
Even  if  the  same  appearance  is  produced  by  another  design, 
if  the  means  used  in  such  other  design  to  produce  the  appear- 
ance are  substantially  different  from  the  means  used  in  the 
prior  patented  design  to  produce  such  appearance,  the  later 
design  is  not  an  infringement  of  the  patented  one.  It  is 
quite  clear,  on  a  consideration  of  the  points  of  difference, 
before  enumerated,  between  the  plaintiffs'  design  and  the 
designs  of  White,  that  each  of  the  latter  is  substantially  dif- 
ferent from  the  former,  in  the  means  it  employs  to  produce 
the  appearance  it  presents.  Such  is  the  imdoubted  weight  of 
the  evidence,  and  such  is  the  judgment  of  the  Court. 

The  bill  must  be  dismissed,  with  costs. 

Charles  M.  KdUr  and  Chaaiea  F.  Blake^  for  the  plaint- 
iffs. 


George  Oiffard^  for  the  defendant. 


Isaac  M.  Singes  akd  Edwabb  Clabk 
Jttlius  E.  Bbauksdobf  and  Henbt  Weil.    In  EQumr. 

Where  the  model  and  dmwiiigB  filed  with  an  application  for  a  patent  fiilly  rep* 
resented  the  improTements  claimed  in  a  patent  subsequently  ^pranted  to  the 
applicant,  it  was  held,  on  the  &cts  in  this  case,  that  he  had  not  abandoned 
his  application,  and  that  he  was  entitled,  in  respect  to  the  question  whether 
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such  improTemeoto  were  la  pablio  nee  or  on  eele,  with  hie  consent  end 
allowance,  for  more  than  two  years  prior  to  his  application  for  a  patent  there- 
for, to  haye  the  date  of  the  making  of  such  application  regarded  as  the  date 
of  his  application  for  the  patent  so  granted. 

A  apedficatioa  acoompanjing  an  application  for  a  patent  is  always  open  to 
aoMndment  of  its  description  and  claims,  and  to  the  addition  of  new  matters 
of  description  and  new  claims,  nHiere  the  drawings  and  model  ezldbit  the 
matters  in volyed  in  the  amendments  and  additions;  and  Uds  priyilege  con- 
tinoes  nntU  the  matter  of  the  application  is  finally  disposed  of,  by  the  granting 
of  a  patent,  or  otherwise. 

Where  the  improvements  claimed  bra  patent  are  shown  in  the  model  and  draw- 
ings which  were  filed  with  an  application  for  a  patent  preyiously  made  by  the 
patentee,  he  is,  in  respect  of  the  patent  so  granted,  to  be  regarded  as  haying 
applied,  by  soch  application,  for  a  patent  for  eyerything  found  in  sneh  model 
and  drawings,  for  which  he  could,  at  the  time  of  making  ench  application, 
liaye  obtained  a  yalid  patent. 

Forfeitures  and  abandonments  are  not  fayored,  and  must  be  dearly  made  out 

The  letters  patent  granted  to  Isaac  M.  Singer,  Noyember  4th,  1866,  for  an  "  im- 
proyement  in  sewing  machines,"  are  yalid. 

The  third  claim  of  that  patent,  in  claiming  the  use  of  a  gpriping  lever,  "  substan- 
tially as  described,''  to  Impart  a  feeding  motion,  daims  such  use  to  impart 
such  motion  automatically,  by  machinery,  and  not  by  hand;  and  is  not  de- 
feated by  the  prior  existence  of  a  griping  pawl,  actuated  by  hand,  to  gripe  a 
feed-wheel. 

A  patent  is  not  invslidated  by  the  fact  that  the  invention  dumed  in  it  was 
described,  but  not  claimed,  in  a  patent  gpranted  subsequently  to  the  making  of 
the  application  for  the  patent  secondly  issued,  but  before  it  was  granted 

(Before  Blatchfokd,  J.,  Southern  DLstrict  of  KewTork,  September  20th,  1870.) 

Blatohford,  J.  This  suit  is  brought  to  recover  for  the 
alleged  infringement  of  letters  patent  granted  to  Isaac  M. 
Singer,  November  4th,  1866,  for  an  "  improvement  in  sewing 
machines.''  The  plaintiffs  claim  that  the  defendants  have,  by 
the  manufacture  and  sale  of  a  sewing  machine  called  the  j£tna 
machine,  infiinged  all  the  claims  of  the  patent,  which  are  four 
in  number :  (1.)  "  Operating  the  needle,  to  give  it  the  required 
reciprocating  motions,  substantially  such  as  described,  by  a 
crank-pin,  or  roller,  on  a  rotating  shaft,  acting  in  a  cam- 
groove,  substantially  such  as  herein  described,  whereby  the 
required  motions  are  imparted  to  the  needle  with  much  less 
extent  of  motion  of  the  crank-pin,  or  roller,  in  the  cam- 
groove,  and,  consequently,  less  friction,  than  if   the  cam- 
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groove  were  on  the  simft,  and  the  pin,  or  roller,  on  the 
needle-carrier,  as  described  ; "  (2.)  '*  Projecting  the  operating 
part  of  the  surface  of  the  feeding  apparatus  through  the 
surface  of  the  table,  substantially  as  described,  so  that  such 
feeding  surface  may  act  on  a  portion  of  the  under  surface  of 
the  material  to  be  sewed,  to  give  the  i*equired  feeding  motion 
to  space  the  stitches,  while  the  other  portions  of  the  said 
material  slide  on  the  table,  which  answers  the  purpose  of 
stripping  the  said  material  from  the  feeding  surface,  and  to 
cover  and  protect  the  mechanism  which  operates  the  feeder, 
as  set  forth ; "  (3.)  "  Imparting  the  feeding  motion  to  the 
feeder,  to  present  the  material  to  be  sewed  to  the  action  of 
the  needle,  for  spacing  the  stitches,  by  griping  the  periphery 
thereof,  or  any  equivalent  therefor,  by  a  griping  lever,  sub- 
stantially as  described,  in  contradistinction  to  the  action  of  a 
pawl  or  hand  catching  on  to  ratchet  teeth,  whereby  the  extent 
of  feeding  motion  may  be  adjusted  and  varied  to  any  degree, 
instead  of  being  restricted  by  the  size  of  ratchet  teeth,  and 
whereby,  also,  I  avoid  the  wear  and  liability  to  derangement 
incident  to  the  use  of  a  ratchet  motion,  as  set  forth ; "  (4.) 
^^  In  combination  with  the  teeder,  attaching  the  presser,  for 
controlling  the  material  to  be  sewed,  and  holding  it  to  the 
surface  of  the  feeder,  to  a  slide,  or  equivalent  therefor,  sub- 
stantially as  described,  so  that  the  plane  of  its  under  surface 
shall  always  bear  the  same  relations  to  the  plane  of  the  table, 
in  a  line  at  or  nearly  at  right  angles  to  the  line  of  the  seam, 
whether  the  material  to  be  sewed  be  thick  or  thin,  and  for  the 
purpose  set  forth." 

One  of  the  defences  set  up  in  the  answer  is,  that  the  im- 
provements claimed  in  the  patent  had  been  in  public  use  and 
on  sale,  with  the  consent  and  allowance  of  Singer,  the  inventor, 
for  more  than  two  years  prior  to  his  application  tor  a  patent 
therefor.  It  is  not  disputed,  that  sewing  machines  constructed 
by  Singer,  and  containing  the  arrangements  of  mechanism 
claimed  in  all  four  of  the  claims  in  question,  were  put  on  sale 
by  him  in  the  market  about  the  1st  of  January,  1851,  and 
were  sold  in  that  year  at  the  rate  of  about  twenty  per  week. 
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The  plaintiff  contend,  that  the  patent  sned  on  was  applied  for 
bj  Singer  on  the  12th  of  December,  1850,  and,  therefore, 
before  any  public  use  or  sale  of  the  improvements  claimed. 
The  defendants  contend  that  the  patent  sned  on  was  not 
applied  for  bj  Singer  nntil  the  14th  of  March,  1853,  and, 
therefore,  more  than  two  years  after  the  improvements  in 
question  were  first  pnt  on  sale  by  Singer.  Hiis  qnestion  is 
to  be  determined  by  a  reference  to  the  records  from  the 
Patent  Office,  which  have  been  put  in  evidence. 

On  the  18th  of  October,  1850,  Singer  made  oath  to  a 
specification,  accompanying  a  petition  signed  by  liim,  praying 
for  a  patent  for  improvements  in  a  sewing  machine.  The 
petition,  oath,  specification,  and  accompanying  drawings  were 
filed  in  the  Patent  Office  on  the  12th  of  December,  1 850. 
On  the  14th  of  December,  1850,  the  model  on  the  application 
was  filed,  and  the  certificate  of  the  payment  of  the  required 
fee  of  thirty  dollars  was  received  at  the  Patent  Office.  The 
drawings  consisted  of  five  figures,  and  are  five  of  the  six 
figures  of  drawings  forming  part  of  the  patent  sued  on,  the 
sixth  figure  having  been  subsequently  added,  and  exhibiting 
a  side  view  of  the  feed-motion.  The  model  thus  filed  is  the 
one  on  which  the  patent  sued  on  was  issued.  The  drawings 
represented  fully  all  the  improvements  patented.  The  speci- 
fication filed  December  12th,  1850,  contained  a  satisfactory 
description  of  three  of  the  four  improvements  which  are  claimed 
in  the  patent  of  1856,  namely,  those  covered  by  the  first,  second 
and  third  claims  of  that  patent.  It  did  not  contain  any 
description  of  the  mechanism  covered  by  the  fourth  claim  of 
that  patent.  It  did  not  claim,  as  the  invention  of  Singer,  any 
of  the  improvements  which  are  covered  by  any  of  the  claims 
in  the  patent  of  1856,  except  the  first  claim.  In  respect  to 
that  it  claimed,  as  an  invention,  operating  the  needle  by  a 
crank-pin  working  in  a  cam-groove  attached  to  or  making 
part  of  the  needle-carrier.  That  was  its  third  claim.  Its  other 
four  clainos,  there  having  been  in  it  five  claims  in  all,  related 
to  matters  which  are  not  embraced  in  the  four  claims  of  the 
patent  of  1856.    Before  any  action  was  taken  by  the  Patent 


SEPTEMBER,  1870.  625 


Singer  «.  Braanadorf. 


0£Sce  on  the  applicatioB,  the  applicant  erased  the  second 
claim.  The  other  fonr  were  rejected  on  the  6th  of  March, 
1851*  On  the  24th  of  Jnly,  1851,  Singer  presented  to  the 
Patent  Office  a  new  specification  and  oath  on  the  same  appli- 
cation, and  asked  that  the  case  might  be  considered  anew. 
The  papers  and  drawings  had  been  returned  to  the  applicant 
on  the  24:th  of  March,  1851,  and  it  was  on  this  occasion  that 
the  sixth  figure  was  added  to  the  drawings,  as  this  specifica- 
tion of  Jnlj,  1851,  refers  to  figure  six  as  being  a  side  view  of 
the  feed-motioD.  The  other  five  figures  of  drawings  were  the 
same  as  before,  and  there  was  no  new  model  and  no  new  fee. 
This  specification  of  July,  1851,  contained  a  description  of 
the  improvements  which  are  covered  by  the  first,  second,  and 
third  claims  of  the  patent  of  1856,  but  did  not  contain  any 
description  of  the  mechanism  which  is  covered  by  the  fourth 
claim  of  that  patent.  It  did  not  claim  any  of  the  improve- 
ments which  are  claimed  by  any  of  the  four  claims  in  the 
patent  of  1856.  It  contained,  as  originally  presented,  only 
two  claims :  (1.)  The  combination  of  a  straight  needle,  carried 
by  a  carrier  sliding  in  ways  perpendicular  to  the  material, 
with  a  shuttle ;  (2.)  The  application  of  the  driving  force  to 
the  needle  at  a  point  in  a  line  with  its  motion.  Such  first 
claim  was  substantially  the  same  as  the  first  claim  in  the 
specification  filed  in  December,  1850.  On  the  29th  of  Octo- 
ber, 1851,  the  Patent  Office  rejected  the  two  claims  of  the 
specification  of  Jnly,  1851.  The  papers  having  been  returned 
to  the  applicant,  he  erased  the  second  claim,  and  altered  the 
language  of  the  first,  leaving  its  substance  the  same  as  before. 
On  the  19th  of  January,  1852,  it  was  rejected.  On  the  21st 
of  January,  1852,  the  specification  was  returned  to  the  appli- 
cant. He  made  some  alterations  in  the  description  and  claim, 
and,  on  the  22d  of  January,  1852,  asked  for  a  reconsideration 
of  the  case,  urging,  in  an  ailment,  the  granting  of  the 
claim  for  the  combination  of  the  straight  needle  with  the 
shuttle.  On  the  12th  of  Februaiy,  1852,  the  application  was 
again  rejected.  The  papers  were  returned  to  the  applicant 
on  the  14th  of  April,  1852.   A  new  form  of  claim  was  drawn, 
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and,  on  the  2l8t  of  April,  1852,  presented  to  the  Patent  Office, 
accompanied  by  an  argument  in  its  faror.  This  claim  claimed 
the  employment  of  a  straight  needle  working  in  a  permaoent 
frame,  perpendicalar  to  an  nnyielding  bed,  throngh  which 
the  needle  works,  and  is  guided  to  receive  the  thread  from 
the  shuttle  below.  On  the  22d  of  May,  1852,  the  Patent 
Office  rejected  this  claim.  In  its  letter  of  that  date  to  the 
applicant,  it  said :  *^  This  Offiee  has  heretofore  carefully  exam- 
ined and  rejected  foar  sets  of  claims,  which  have  been  sncces^ 
sively  presented  and  abandoned  by  you,  and^now,  having 
found  the  fifth  unpatentable,  further  action  on  this  application 
is  positively  declined.  Mr.  Singer  can  withdraw,  or  appeal." 
The  papers  and  drawings  were  returned  to  the  applicant  in 
December,  1852.  On  the  6th  of  January,  1858,  he  made 
oath  to  a  new  specification.  On  the  10th  of  January,  1858, 
the  papers  and  drawings,  and  the  new  specification,  were 
transmitted  to  the  Patent  Office,  as  a  part  of  the  case  in  which 
the  application  had  been  rejected,  with  a  request  for  action  on 
the  new  specification.  A  letter  on  the  subject  was  addressed 
by  the  Office  to  the  applicant  on  the  11th  of  Febraary,  1858, 
but  it  is  not  produced,  and  its  contents  are  not  made  known. 
The  specification  was  returned  to  the  applicant  on  the  19th  of 
February,  1858.  On  the  14th  of  March,  1858,  there  were 
received  at  the  Patent  Office,  a  petition  of  Singer  for  a  patent, 
accompanied  by  a  specification,  and  an  oath  made  January 
6th,  1853,  and  a  certificate  of  the  deposit  of  thirty  dollars  as 
a  fee.  These  were  accompanied  by  a  letter  from  the  attorn^ 
for  Singer,  of  the  1 1th  of  March,  1858,  saying:  '^In  the 
matter  of  the  application  of  Isaac  M.  Singer,  for  letters  patent 
for  improvement  in  sewing  machines,  which  has  been  several 
times  rejected  under  the  late  Commissioner  of  Patents,  I  have 
the  honor  to  submit  the  enclosed  new  specification,  and  to 
request  a  reconsideration  of  the  case,  and,  in  conformity  with 
the  practice  of  the  Patent  Office  in  such  cases,  I  enclose  a 
certificate  of  deposit  for  another  fee  of  thirty  dollars."  The 
Office  addressed  a  letter  to  the  attorney,  on  the  14th  of  March, 
1853,  but  it  is  not  produced.    In  a  reply  to  it,  on  the  i6th  of 
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March,  1853,  the  attorney  said :  ^^  In  the  matter  of  the  renewed 
application  of  Isaac  M.  Singer,  for  patent  for  improvementB 
in  flawing  machines,  I  have  to  acknowledge  the  receipt  of  yonr 
commmiication  of  the  14th  inst.  The  present  application  of 
Mr.  S.  is  identical  with  the  former,  and  I  am  glad,  therefore, 
that  the  same  model  may  be  nsed."  The  Office  permitted  the 
former  model  to  be  nsed.  The  necessary  drawings  were  filed 
on  the  1st  of  April,  1858.  The  only  claim  which  was  con- 
tained in  the  specification  so  filed  on  the  14th  of  March,  1858, 
was  rejected  on  the  14th  of  April,  1854.  That  claim  was  a 
claim  to  the  combination  of  the  straight  needle  with  the 
shuttle,  and  was  substantially  the  same  as  the  claim  on  that 
subject  which  had  been  before  rejected.  On  the  22d  of 
August,  1855,  the  specification  was  returned  to  the  applicant. 
On  the  28d  of  September,  1S56,  the  applicant  made  oath  to 
a  new  specification,  and  requested  a  re-examination  of  the 
case  upon  that.  The  drawings  accompanying  this  specifica- 
tion were  the  same  six  figures  of  drawings  before  referred  to. 
The  descriptive  parts  of  this  specification  were  the  same  as 
in  that  of  the  pfttent  sued  on.  It  contained  six  claims,  four 
of  them  being  the  four  claims  contained  in  that  patent,  and 
being  numbered  in  such  specification  as  claims^  two,  four,  five, 
and  six.  The  claim  respecting  the  combination  of  the  straight 
needle  with  the  shuttle  was  entirely  dropped,  claims  one  and 
three  relating  to  other  points.  On  the  24th  of  September, 
1856,  the  Patent  Office  acted  on  the  application.  It  rejected 
claim  one  for  want  of  novelty,  and  allowed  claim  three.  In 
regard  to  claim  two  (which  is  claim  one  of  the  patent  sued 
on)  it  said  :  ^^  To  the  second  clause  of  the  claim  the  Office  at 
present  wiU  not  object,  although  substantially  the  same  device 
is  found  in  your  patent  of  the  12th  of  August,  1851 ;  but,  as 
it  is  not  claimed  in  that  patent,  and  as  the  present  application 
was  dated  within  two  years  of  the  patent,  the  Office  deems 
you  now  entitled  to  a  claim  to  the  specific  devices  the  second 
clause  involves.^'  It  rejected  claims  four  and  six  (which  are 
respectively  claims  two  and  four  of  the  patent  sued  on)  on  the 
ground  that  they  were  claimed  in  Singer's  reissued  patent  of 
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October  Sd,  1854.  It  rejected  claim  five  (which  is  claim 
three  of  the  patent  Bued  on)  on  the  ground  that  it  was 
claimed  in  Singer's  patent  of  the  13th  of  April,  1852.  .  On 
the  11th  of  October,  1856,  the  applicant  erased  the  first 
claim,  and  his  attorney  addressed  to  the  Patent  Ofiice  a  letter, 
saying :  ^^  I  observe  that  the  department  appears  to  be  under 
the  impression  that  this  application  was  first  filed  in  January, 
1853.  Sach  is  not  the  fact.  It  was  originally  filed  on  the 
14th  of  December,  1850 ;  rejected  March  6th,  1851 ;  refiled, 
on  an  amended  specification,  January  lOtb,  1858 ;  again 
rejected  April  14th,  1854;  and  again  filed,  in  the  present 
form,  September  24th,  1856."  In  this  view,  a  reconsideration 
was  asked  of  the  decision  as  to  ckdms  four,  five,  and  six. 
The  Office,  on  the  16th  of  October,  1856,  on  a  re-ezamination, 
rejected  claim  three  for  want  of  novelty.  In  regard  to  the 
other  claims  it  said,  in  a  letter  of  that  date :  ^^  In  the  exam- 
ination of  your  application  for  letters  patent  for  allq^d 
improvements  in  sewing  machines,  at  the  close  of  the  past 
month,  the  original  application  was  overlooked  by  the  exam- 
iner, but  your  letter  of  the  11th  instant  brings  it  to  his  notice. 
«  #  *  Xhe  objection  made  to  the  fourth  clause  of  the 
claim  will  no  longer  be  insisted  upon,  but  will,  in  consequence 
of  the  existence  of  the  device  it  covers  in  the  original  model, 
be  allowed ;  nor,  as  at  present  advised,  will  any  objection  be 
urged  to  the  fifth  and  sixth  clauses  of  the  claim."  The 
applicant  then  erased  the  third  claim,  and  the  patent  was 
issued  in  its  present  shape. 

On  the  foregoing  facts,  it  is  contended,  on  the  part  of  the 
defendants,  that,  the  application  for  a  patent  for  the  improve- 
ments which  are  covered  by  the  claims  of  the  patent  sued  on 
was  not  made  until  the  14th  of  March,  1853 ;  that  the  appli- 
cation of  the  12th  of  December,  1850,  was  abandoned ;  and 
that,  consequently,  it  is  established  that  the  improvements  in 
question  were  on  sale,  with  the  consent  and  allowance  of 
Singer,  for  more  than  two  years  before  he  applied  for  a 
patent  for  them.  There  can  be  no  doubt  whatever,  that  the 
model  and  drawings  filed  in  December,  1850,  fully  represented 
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the  foar  improvements  claimed  in  the  patent  saed  on ;  that 
the  specification  then  filed  foUj  described  the  improvements 
claimed  in  the  first,  second  and  third  claims  of  that  patent ; 
and  that  snch  specification  claimed,  in  substance,  what  is 
covered  by  the  first  claim  of  snch  patent.  8nch  claim  to  the 
operation  of  the  needle  by  a  crank-pin  working  in  a  cam- 
groove  attached  to  or  making  part  of  the  needle  carrier,  dis- 
appeared from  the  specification  in  Jnly,  1851.  The  only 
material  invention  which  the  applicant  claimed  to  patent  by 
the  specification  of  Jnly,  1851,  was  the  combination  of  the 
straight  needle  with  the  shuttle,  there  being  only  one  other 
claim  in  that  specification,  namely,  one  respecting  the  appli- 
cation of  the  driving  force  to  the  needle.  Both  of  these  claims 
were  rejected,  in  October,  1851,  and  the  one  last  named  was 
then  erased.  The  other  claim,  the  combination  of  the  straight 
needle  with  the  shuttle,  remained  as  the  only  claim  sought. 
It  was  rejected  again  in  January,  1852,  rejected  again  in 
February,  1852,  and  rejected  again  in  May,  1852.  The  appli- 
cant was  then  advised,  by  the  official  letter  of  the  Patent  Office, 
to  withdraw  his  application  or  to  take  an  appeal  from  the 
decision  of  the  Office.  He  did  not  do  either,  but  transmitted 
to  the  Office,  in  January,  1853,  a  new  specification,  with  a  new 
oath  then  taken.  What  that  specification  contained  does  not 
appear,  though  the  fair  presumption  is,  that  it  was  the  same 
specification  which  was  again  filed  on  the  14th  of  March,  1853, 
and  that,  therefore,  it  claimed  nothing  more  than  the  combina- 
tion of  the  straight  needle  with  the  shuttle.  It  does  not  appear 
that  that  specification  was  then  passed  upon  by  the  Office.  It 
was  returned  to  the  applicant  in  February,  1853.  Up  to  that 
time,  there  can  be  no  doubt  that  the  proceedings  in  the  case 
had  all  of  them  taken  place  under  the  application  of  December, 
1850.  Only  one  fee  of  thirty  dollars  had  been  paid.  At 
this  stage  the  controversy  in  the  case  arises.  The  Patent 
Office  received  the  petition,  specification,  oath,  and  certificate 
of  the  payment  of  thirty  dollars  fee,  which  were  filed  on  the 
14th  of  March,  1853,  and  the  drawings  which  were  filed  April 
1st,  1853,  and  the  former  model,  which  had  been  originally 
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filed  in  December,  1850,  as  constitnting  a  new  applicatioD. 
The  applicant  paid  a  new  fee  of  thirty  doUarB,  in  addition  to 
the  one  which  he  had  paid  in  December,  1850.  The  records 
of  the  Patent  Office  show  that  the  patent  sned  on  is  regarded 
there  aa  having  been  isBued  on  an  application  filed  March  14th, 
1853,  and  that  that  application  is  there  regarded  as  a  new  and 
different  application  from  the  one  filed  in  December,  1850. 
The  specification  filed  in  March,  1853,  presented  no  claim  to 
any  featnre  except  the  combination  of  the  straight  needle 
with  the  shuttle,  and  no  daim  to.  any  one  of  the  four  improye- 
ments  covered  by  the  patent  in  suit.  The  claims  to  the  im- 
provements covered  by  claims  two,  three  and  four  of  that 
patent  appear  for  the  first  time,  as  claims,  in  the  specification 
of  September,  1856 ;  and  the  claim  to  operating  the  needle  by 
a  crank-pin  or  roller  on  a  rotating  shaft  acting  in  a  cam- 
groove,  which  claim  appeared  in  the  specification  filed  in 
December,  1850,  but  was  dropped  after  July,  1851,  was 
revived,  for  the  first  time  after  the  latter  date,  in  this  specifi- 
cation of  September,  1856. 

If  what  has  been  recited  as  having  taken  place  prior  to 
March,  1858,  in  respect  to  Singer's  application,  had  never 
taken  place,  there  can  be  no  doubt  that  it  could  not  have  been 
urged  as  a  valid  objection  to  the  patent  sued  on,  that  the  in-^ 
ventor  did  not,  until  September,  1856,  ask  for  a  patent  for  any 
one  of  the  four  claims  covered  by  that  pat^t ;  and,  even 
though  it  had  been  shown  that  the  improvements  covered  by 
those  four  claims  were  in  public  use  and  on  sale,  with  the 
consent  and  allowance  of  the  inventor,  as  early  as  March,  1853, 
the  inventor  would  have  been  regarded  as  having  applied,  in 
March,  1853,  for  a  patent  for  such  improvements,  they  having 
bean  satisfactorily  represented  in  the  drawings  and  model 
then  presented  with  the  specification,  although  not  claimed 
until  September,  1856,  as  inventions.  This  is  familiar  law,  in 
regard  to  applications  for  patents.  The  specification  is 
always  open  to  amendment  of  its  description  and  claims,  and 
to  the  addition  of  new  matters  of  description  and  new  claims, 
where  the  drawings  and  model  exhibit  Xhe  matters  involved  in 


SETTEMBER,  1870.  631 

Singer  v.  Brannsdorf. 


the  amendments  and  additions ;  and  this  privilege  continaes 
until  the  matter  of  the  application  is  finally  disposed  of,  hj 
the  granting  of  a  patent,  or  otherwise.  80,  also,  if  a  patent 
had  been  granted  to  Singer,  on  any  of  his  specifications  prior  to 
that  of  September,  1856,  with  claims  not  containing  any  of  the 
improvements  covered  by  the  claims  in  the  patent  sued  on,  he 
might  have  obtained  a  reissne  of  snch  patent,  on  an  applica- 
tion for  snch  reissne  made  in  September,  1856,  with  the 
claims  fonnd  in  the  patent  sned  on,  and  it  wonld  have  been  no 
objection  to  the  validity  of  any  claim  in  such  reissne,  that 
machines  containing  the  improvement  covered  by  it  were  in 
public  nse  and  on  sale,  with  the  consent  and  allowance  of  Singer, 
for  more  than  two  years  before  September,  1856,  even  though 
the  granting  of  snch  claim  had  never  been  asked  for  prior  to 
September,  1856.  So,  also,  if  the  patent  sned  on  had  been 
issued  prior  to  March  14th,  1858,  with  no  one  of  the  four 
claims  now  found  in  it,  it  would  have  been  no  objection  to  the 
validity  of  any  claim  found  in  a  reissue  of  it  made  after  that 
date,  that  machines  containing  the  improvement  covered  by 
such  claim  had  been  in  public  use  and  on  sale,  with  the  con- 
sent and  allowance  of  Singer,  for  more  than  two  years  prior 
to  the  application  for  the  reissue,  and  that  the  granting  of  such 
claim  had  not  been  asked  for  before  the  making  of  such  ap- 
plication for  reissue.  Moreover,  if,  in  March,  1853,  only  the 
new  specification  and  oath  then  furnished  had  been  presented, 
and  there  had  been  no  new  petition,  and  no  payment  of  a  new 
fee,  and  there  had  been  no  technical  refiling  of  the  former 
drawings  and  model,  it  could  not  be  doubted,  that  the  patent 
issued  in  November,  1856,  would  have  relation  to  the  applica- 
tion of  December,  1850,  and  that 'the  claims  found  in  it  would 
be  considered  as  having  been  applied  for  in  December,  1860, 
even  though  the  granting  of  no  one  of  them  had  been  asked 
for,  in  any  specification,  prior  to  September,  1856.  In  analogy 
to  these  views,  I  do  not  think  that  Singer  can  be  regarded  as 
having,  by  anything  he  or  the  Patent  Office  is  shown  to  have 
done,  abandoned  his  application  of  December,  1850.  The  in- 
ventions claimed  in  his  patent  of  1856  having  been  shown 
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in  his  model  and  drawings  filed  in  December,  1850,  he  is,  in 
view  of  the  eettled  law  in  regard  to  applications  for  patents, 
and  in  regard  to  reissnes  of  patents,  to  be  regarded  as  having 
applied  in  December,  1850,  for  a  patent  for  every  thing  fonnd 
in  such  model  and  drawings,  for  which  he  could  then  have 
obtained  a  valid  patent.  He  could  have  withdrawn  his  appli- 
cation of  December,  1850.  In  such  case  he  would  have  aban- 
doned it.  But  he  did  not  withdraw  it,  nor  did  he  ever  appeal 
from  any  decision  made  by  the  Patent  Office  in  r^ard  to  it. 
On  the  contrary,  he  persisted  in  asking  for  a  patent  for  some 
one  or  more  of  the  features  found  in  it,  until  he  was  success- 
fill.  The  only  circumstance  which  gives  any  plausibility  to 
the  view,*^that  the  application  of  December,  1850,  was  in  such 
wise  abandoned  that  it  cannot  be  regarded  as  an  application 
for  the  patent  issued  in  1856,  is  the  fact  of  the  payment  of  the 
new  fee,  in  March,  1853.  But  forfeitures  and  abandonments 
are  not  favored.  They  must  be  clearly  made  out.  Singer 
clearly  had  a  right,  on  his  application  of  1850,  to  obtain  the 
patent  which  he  did  obtain  in  1856,  for  the  claims  found 
therein.  He  was  endeavoring  to  obtain,  on  that  application, 
a  patent  for  something.  He  had  failed.  In  connection  with 
his  omission  and  refusal  to  withdraw  his  application,  even 
though  advised  by  the  Patent  Office  to  do  so  in-  May,  1852, 
after  a  fifth  rejection,  the  payment  of  the  new  fee  in  March, 
1853,  ought,  rather,  to  be  regarded  as  indicating  an  intention 
not  to  abandon  his  application  of  1850.  The  specification 
which  he  sent  in  in  March,  1853,  persisted  in  claiming  nothing 
but  the  combination  of  the  straight  needle  with  the  shuttle — 
a  claim  which  had  been  the  only  claim  asked  for  from  July, 
1851,  down,  and  had  been,  since  that  date,  rejected  four  times. 
The  letter  of  his  attorney,  of  March  11th,  1853,  transmitting 
the  new  specification,  speaks  of  the  application  as  one  that 
had  been  several  times  rejected,  and  states  that  the  new  speci- 
fication is  submitted  in  the  matter  of  such  application,  and 
asks  for  a  reconsideration  of  the  case.  The  letter  of  his  attor- 
ney, of  March  16th,  1853,  states  that  the  two  applications  are 
identical,  and  that  he  is  glad,  therefore,  that  the  same  model 
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may  be  used.  It  is,  also,  apparent,  from  the  letter  of  his  at- 
torney of  October  11th,  1866,  that  the  applicant  regarded  the 
proceedings  which  took  place  after  March  14th,  1868,  as  a 
part  of  the  application  of  December,  1860,  although  the  date 
of  January,  1868,  instead  of  March,  1868,  is  erroneonsly  given 
in  that  letter.  "No  action  of  the  Patent  Office,  in  regarding 
the  application  of  1860  as  abandoned,  or  in  regarding  the 
patent  of  1866  as  issued  under  an  application  made  in  1863, 
and  not  under  the  application  of  1860,  can  vary  or  affect  or 
prejndice  the  rights  of  Singer.  So  long  as  he  did  not  abandon, 
voluntarily,  his  application  of  18^0,  there  is  no  reason,  on  the 
facts  in  this  case,  why  the  patent  of  1866  should  not,  in  respect 
to  the  question  under  consideration,  be  held  to  have  been 
issued  on  the  application  of  1860,  even  though,  as  between 
himself  and  the  Government,  what  took  place  in  March,  1868, 
should  be  regarded  as  constituting  a  second  application.  It 
did  not  invalidate  or  destroy  the  first  application,  or  work  an 
abandonment  of  it  by  Singer.  Nothing  could  do  that  but  the 
voluntary  act  of  Singer,  or  a  positive  provision  of  the  statute. 
The  mere  fact  of  his  making  the  second  application  cannot  be 
regarded  as  an  abandonment  by  him  of  the  first  one,  so  as  to 
work  a  constructive  abandonment  of  his  inventions  to  the  pub- 
lic. I  must,  therefore,  hold,  that,  in  view  of  the  objection 
that  the  patent  sued  on  is  void,  for  the  reason  that  the  im- 
provements covered  by  its  claims  were  in  public  use  and  on 
sale,  with  the  consent  and  allowance  of  Singer,  for  more  than 
two  years  prior  to  his  application  for  a  patent  for  such  im- 
provements, the  patent  must  be  regarded  as  having  been  issued 
on  the  application  of  December,  1860,  and  that  such  objection 
is  not  well  taken. 

A  defence,  insisted  on  to  the  second  claim  of  the  patent, 
is,  that  the  improvement  covered  by  it  was  previously  in- 
vented by  one  William  Wickersham.  That  claim  is  a  claim 
to  "  projecting  the  operative  part  of  the  surface  of  the  feeding 
apparatus  through  the  surface  of  the  table,  substantially  as 
described,  so  that  such  feeding  surface  may  act  on  a  por- 
tion of  the  under  surface  of  the  material  to  be  sewed,  to  give 
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the  required  feeding  motion  to  space  the  stitches,  while  the 
other  portions  of  the  said  material  slide  on  the  table,  which 
answers  the  purpose  of  stripping  the  said  material  from  the 
feeding  surface,  and  to  cover  and  protect  the  mechanism 
which  operates  the  feeder,  as  set  forth."  The  table  referred 
to  is  a  horizontal  table.  The  material  to  be  sewed  rests  upon 
it  in  a  horizontal  position.  The  feeding  apparatus  is  a  ver- 
tical wheel,  revolving  on  a  horizontal  axis,  below  the  table. 
The  periphery  of  the  wheel  projects  upward  through  a  hole 
in  the  table,  to  a  short  distance  above  the  upper  surface  of 
the  table,  and,  in  feeding,  the  wheel,  as  it  revolves,  acts  on  a 
portion  of  the  under  surface  of  the  material  to  be  sewed,  while 
the  residue  of  such  material  slides  horizontally  on  the  table. 
The  second  claim  is  limited  to  this  apparatus,  or  any  substan- 
tially the  same.  The  feed-wheel  of  Wickersham  rotated 
horizontally,  on  a  vertical  axis,  within  the  shuttle-race  of  the 
machine,  and  was  armed  with  small  points  on  its  periphery, 
such  periphery  projecting  out  of  the  shuttle-race  &r  enough 
to  allow  of  sufficient  engagement  of  the  points  with  the  mate- 
rial outside  of  the  shuttle-race,  to  feed  such  materiaL  A 
spring  pressed  the  material  against  the  feed-wheel.  But  there 
was,  in  Wickersham's  apparatus,  no  horizontal  table,  which 
supported  the  material  to  be  sewed.  Such  material  was  held 
in  suspension  between  the  pressure-spring  and  the  periphery 
of  the  feed-wheel.  It  is  sufficient  to  say,  that  the  use  of  this 
arrangement  of  Wickersham's  would  be  no  infringement  of 
Singer's  patent,  and  the  defendants .  are  free  to  use  it,  so  far 
as  that  patent  is  concerned.  They  have  not  established,  by 
satisfactory  evidence,  that  the  apparatus  of  Wickersham  is  a 
full  equivalent  for  that  of  Singer,  covered  by  his  second  claim, 
or  that  the  use  of  a  horizontal  table  by  Singer  does  not  make 
his  apparatus  essentially  different  from  that  of  Wickersham* 
The  burden  is  on  them  to  establish  this,  and  they  have  failed 
to  do  so. 

What  is  called  the  Lafetra  machine,  set  up  as  containuig 
the  improvement  claimed  in  the  second  claim  of  the  patent, 
was,  on  the  evidence,  an  abortive  experiment. 
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It  is  Bet  up,  as  a  defence  to  the  third  claim  of  the  patent, 
that  a  griping-pawl,  actuated  by  the  hand  of  the  operator, 
had  been  before  used,  to  gripe  the  feed-wheel,  in  an  engraver's 
ruling  maehine,  for  the  purpose  of  regulating  the  distance 
between  the  lines,  instead  of  using  a  pawl  and  ratchet.  It  is 
a  suflScient  answer  to  this  defence  to  saj,  that  the  third  daim 
of  the  patent,  in  claiming  the  use  of  a  griping  lever,  ^^sub- 
stantiallj  as  described,''  to  impart  the  feeding  motion  to  the 
feeder,  daims  such  use  to  impart  such  motion  automaticaUj, 
and  as  a  part  of  automatic  organized  mechanism,  and  not  by 
hand.  The  motion  is  described  as  being  imparted  by  the 
griping  lever  automatically,  and  not  otherwise.  To  so  impart 
it  automatically  is  a  patentable  invention,  notwithstanding 
the  prior  use  of  the  hand  griping-pawl,  in  the  engraver's 
machine. 

It  is  also  set  up,  as  a  defence,  that  some  or  all  of  the 
improvements  covered  by  the  patent  sued  on  were  described 
and  represented,  though  not  claimed,  in  a  patent  granted  to 
Singer  August  12th,  1851,  and  in  a  reissue  thereof,  granted 
to  him  October  8d,  1854,  and  in  a  patent  granted  to  him 
April  13th,  1852.  It  is  a  sufficient  answer  to  this  defence  to 
say,  that  it  is  disposed  of  by  the  determination  already  arrived 
at,  that  the  application  made  by  Singer  in  December,  1850, 
remained  in  force,  as  a  continuing  application,  until  the 
granting  of  the  patent  in  1856,  and  that  the  patent  is  to  be 
regarded  as  having  been  issued  on  that  application.  Such 
determination  is  as  applicable  to  the  defence  thus  raised,  as 
to  the  defence  of  constructive  abandonment.  A  patent  is 
never  invalidated  by  the  fact,  that  the  invention  claimed  in  it 
was  described,  but  not  claimed,  in  a  patent  granted  subse- 
quently to  the  making  of  the  application  for  the  patent  sec^ 
ondly  issued,  but  before  it  was  granted. 

The  remaining  defence  set  up  is,  that  the  improvements 
covered  by  the  patent  sued  on  were  either  invented  by  one 
Orson  0.  Phelps,  and  communicated  by  him  to  Singer,  or 
were  invented  by  Phelps  and  Singer  jointly,  and  not  by 
Singer  alone.     Without  discussing  at  length  the  evidence 
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taken  on  this  qnestion  on  both  sides,  it  is  sufficient  to  saj, 
that  it  is  established,  by  overwhelming  testimony,  that  Singer 
was  the  sole  inventor  of  those  improvements,  and  that  Phelps 
was  not  the^  inventor  of  them,  either  alone  or  in  conjunction 
with  Singer.  The  testimony  of  Phelps  himself  is  counter- 
balanced by  the  oath  of  Singer  to  his  specification,  the  conduct 
of  Phelps  was  wholly  inconsistent  with  his  having  been  con- 
nected at  all,  as  inventor,  with  a  machine  which,  from  the 
very  start,  and  as  early  as  January,  1861,  proved  itself  to  be 
a  success,  and  the  testimony  adduced  on  the  part  of  the  plaint- 
ifb  establishes  that  the  story  of  Phelps,  as  to  his  connection 
with  the  invention,  is  a  pure  fabrication. 

This  disposes  of  all  the  questions  raised  in  the  case.  The 
infringement  of  all  the  claims  of  the  patent  is  not  disputed, 
and  the  defendants'  machine  manifestly  embodies  all  of 
them. 

There  must  be  the  usual  decree  for  an  injunction,  and  an 
account  of  profits,  with  costs  to  the  plaintiffs. 

George  Oifford  and  EdAom  W.  St(yagMony  for  the 
plaintiffi. 

Frederio  H.  BeUs^  for  the  defendants. 


John  Flint 
vs. 

Thb  Nobwioh  and  Nbw  Tobk  Tbanspobtaxion  Company. 

Where  evidence  admitted  on  a  trial  at  law  was  objected  to  only  as  a  whole,  the 
admission  of  it  will  not,  on  a  motion  for  a  new  trial,  be  regarded  as  erroneous, 
if  the  testimony,  as  a  whole,  was  admissible  for  the  purposes  for  which  it  was 
offered,  although  part  of  it^  if  spedfioally  objected  to,  ought  to  have  been 
excluded  as  incompetent. 
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Where  the  qneetion  involved  in  a  trial  is,  where  certain  officers  of  a  detachment 
of  soldiers  were,  on  board  of  a  steamboat,  at  the  time  of  a  disturbance  among 
the  soldiers,  and  whether  they  were  doing  anything,  and  what,  for  the  preser- 
vation of  order,  evidence  as  to  what  was  said  in  conversation  between  two 
military  officers  in  nniform  on  board  of  the  steamboat,  at  the  time,  and  as  to 
where  such  conversation  occurred  in  reference  to  the  place  of  the  disturbance, 
is  competent  to  show  the  identity  of  the  officers  and  their  connection  with 
the  detachment  of  soldiers,  and  also  to  show  the  time  occupied  in  the  conver- 
sation, as  bearing  on  the  question  of  the  duration  of  the  disturbaoce,  and  also 
to  show  the  character  and  extent  of  the  disturbance. 

The  conversation  is  admissible,  also,  as  a  part  of  the  ret  gutm, 

(Before  Woodbuvt  and  Shxpman,  J  J.,  Gonnecticnt,  September  20th,  1870.) 

The  plaintiff,  on  the  6th  of  June,  1864,  at  Boston,  pur- 
chased passage  tickets  which  entitled  him  to  passage  by 
railroads  to  New  London,  and  thence  to  New  York  on  a 
steamboat  rnn  by  the  defendants  as  common  carriers  of  pas- 
sengers and  freight.  He  arrived  at  New  London  at  about 
eleven  o'clock  in  the  evening,  and,  with  other « passengers, 
was  received  on  board.  For  an  injury  sustained  while  on 
board  of  the  defendants'  steamer,  the  City  of  Boston,  bound 
for  New  York,  the  plaintiff  brought  this  action  on  the  case, 
which  came  to  trial  upon  the  defendants'  plea  of  not  guilty, 
and  the  plaintiff  had  a  verdict  for  $10,000  damages.  (See  6 
Bloitchf.  C.  C.  B.J  158.)  The  defendants  now  moved  for  a 
new  trial,  on  the  sole  ground  that  certain  evidence  offered  by 
the  plaintiff  and  objected  to  by  the  defendants,  was  im- 
properly received. 

The  plaintiff  gave  evidence  tending  to  prove  that,  when 
he  came  upon  the  after  deck  of  the  steamer,  by  the  usual 
place  for  entrance,  there  were  a  number  of  soldiers  in  the 
service  of  the  United  States  on  that  deck ;  that  some  of  them 
were  armed  with  muskets  loaded  and  capped ;  that  some  of 
them  were  "  crazy  drunk ;"  that  they  were  noisy  and  quarrel- 
some, using  profane  and  indecent  language,  and  pushing  each 
other  and  the  passengers  about  the  deck ;  that  one  of  them, 
with  arms,  in  particular,  struck  the  hat  of  a  civilian  passenger 
down  over  his  eyes,  by  a  severe  blow  given  without  provoca- 
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tion ;  that  said  Boldiers  remained  upon  the  said  after  deck,  in 
snbBtantially  the  same  condition,  for  about  half  an  hoar ;  and 
that  finally,  in  a  Btmggle  between  some  of  them,  one  of  the 
said  mnskets  was  thrown  down  upon  the  deck  and  discharged, 
and  the  ball  passed  throngh  the  plaintiff's  foot,  producing  a 
very  severe  injury.  The  defendants  gave  evidence  tending 
to  prove  that — ^in  porsnance  of  general  orders  from  the  United 
States  Adjutant  General's  Office,  at  Washington,  and  an 
order  made  by  the  officer  in  command  at  Fort  Trumbull, 
requiring  that  recruits  and  men  fit  for  duty,  belonging  to 
the  14th  regiment  of  in&ntry,  army  of  the  United  Statee, 
rationed  and  equipped  for  field  duty,  should  leave  the  post 
of  New  London  that  evening  to  join  their  regiment  in  the 
field,  and  requiring  the  quarter-master  of  the  post  to  fiimish 
the  necessary  transportation — a  detachment  of  the  said  14th 
infantry,  consisting  of  sixty-three  enlisted  men,  among  whom 
were  a  sergeant  and  two  corporals,  accompanied  by  two  lieu^ 
tenants  in  said  regiment,  lefb  the  said  fort  under  the  com- 
mand of  said  officers,  and,  with  their  regimental  band, 
marched  on  board  of  the  defendants'  said  boat,  and  were 
stationed  on  the  forward  deck  by  their  officers,  at  about  half 
past  nine  o'clock  in  the  evening  of  that  day ;  that  eighteen 
of  said  men  were  detailed  by  theii^  officers  as  a  g^uard ;  that 
said  guard  were  armed  with  muskets  loaded  and  capped,  and 
furnished  with  bayonets,  and  the  remainder  of  said  detach- 
ment were  unarmed ;  that  sentinels  were  also  selected  from 
the  said  guard  and  stationed,  to  confine  the  detachment  to 
the  forward  deck  and  to  prevent  their  going  on  shore ;  that, 
soon  after  the  said  passengers  from  the  said  railroad  came  on 
board,  one  of  the  unarmed  recruits  from  Fort  Trumbull 
attempted  to  pass  the  sentinel  on  the  port  side  of  the  engine 
room  and  was  repulsed ;  that  he  repeated  the  attempt  and 
again  failed ;  that  he  finally  returned  with  several  of  his  com- 
rades and  overpowered  the  sentinel ;  that  they  then  rushed 
aft  near  to  the  place  where  the  passengers  came  on  board,  and 
several  of  the  said  guard  followed,  when  a  struggle  ensued 
near  the  saloon  stairs,  between  the  insubordinate  recruits  and 
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the  pursaing  gnards ;  and  that,  in  the  struggle  to  arrest  these 
men,  a  musket  was  snatched  by  one  of  them  from  the  hands 
of  one  of  the  guard,  and  was  thrown  violently  upon  the  deck 
and  discharged,  by  which  the  plaintijBf  was  shot. 

For  the  purpose  of  proving  the  condition  of  afl&irs  on 
said  deck,  the  extent  and  character  of  the  disturbance,  the 
condition  and  situation  of  the  officers  and  soldiers  on  board, 
and  the  mann(3r  in  which  they  discharged  their  duty  prior  to 
and  at  the  time  when  the  plaintiff  received  his  injury,  and  as 
evidence  of  the  length  of  time  between  the  beginning  of  the 
disturbance  and  the  firing  of  the  shot,  and  for  the  purpose  of 
showing  a  &ilure  on  the  part  of  the  officers  of  the  said 
soldiers  to  keep  them  in  proper  order  and  repress  disorder 
amongst  them,  (it  being  admitted  that  there  were  jxo  persons 
on  board  directly  charged  with  the  care  of  preserving  order 
and  repressing  disorder  among  said  soldiers  other  than  their 
officers,)  the  plaintiff  offered  in  evidence  the  testimony  of 
three  persons  who  were  passengers  on  said  boat,  who  testi- 
fied, that,  after  they  had  gone  down  to  the  dining  saloon  and 
were  at  the  table,  a  man  in  military  uniform,  whom  they  sup^ 
posed  to  be  a  sergeant,  came  into  the  saloon,  and  saluted  an 
officer  in  uniform,  whom  they  supposed  to  be  a  lieutenant, 
and  who  was  sitting  at  the  table  with  another  officer,  whom, 
from  his  uniform,  they  supposed  to  belong  to  the  navy,  and 
said  to  him,  ^'  There  is  a  row  on  deck  and  I  cannot  suppress 
it ;"  that  the  officer  who  was  addressed,  replied,  ^^  Mind  your 
orders ;''  that  the  person  supposed  to  be  a  sergeant  said,  ^^  I 
am  afraid  some  one  will  be  hurt ;''  that  the  officer  replied, 
**  You  have  your  orders,  mind  your  orders ;"  that  the  person 
supposed  to  be  a  sergeant  then  retired;  and,  that,  after  a  few 
minutes,  he  came  down  again  into  the  saloon  very  hurriedly, 
and  very  soon  after  the  report  of  a  gun  had  been  heard  by 
one  of  the  witnesses,  and,  addressing  the  same  officer,  said, 
^^  For  God's  sake,  come  up,  a  man  has  been  shot."  The  case 
made  for  this  motion  stated  as  follows :  ^^  To  the  admission  of 
this  evidence  for  all  the  purposes  for  which  it  was  offered,  the 
defendants  objected,  and  particularly  for  the  purpose  of  show- 
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ing  the  condition  of  affairs  upon  the  deck  of  Baid  boat  jnst 
prior  to  and  at  the  time  the  plaintiff  received  his  injaiy." 
But  the  Conrt  oyermled  the  objection  on  all  the  grounds, 
and  admitted  the  evidence. 

Lmu8  Childy  Richard  H,  Dana^  Jr.,  and  Simeon  E. 
Baidwifiy  for  the  plaintiff. 

Zafayette  S,  Foster  and  Jeremiah  HaUey,  for  the  defend- 
ants. 

WooDBUFF,  J.  It  was  conceded,  on  the  argument  of  this 
motion,  by  the  counsel  for  the  defendants,  that  the  general 
question,  whether  a  common  carrier  of  passengers  is  liable  for 
an  injury  received  by  one  passenger  through  the  negligence 
or  from  the  misconduct  of  a  fellow  passenger,  is  not  raised  by 
this  motion  or  involved  therein.  !N'or  does  the  case  bow 
before  us  disclose  upon  what  grounds,  either  of  law  or  &ct, 
the  verdict  for  the  plaintiff  in  this  case  was  rendered.  It 
must,  however,  have  necessarily  proceeded  upon  some  neglect 
of  duty  or  violation  of  obligation  to  employ  the  utmost  care 
and  diligence  that  the  plaintiff  might  be  carried  safely  to  his 
destination. 

Against  what  possible  injuries  the  defendants  were  bound 
to  adopt  precaution ;  what  dangers  they  were  bound  to  fore- 
see and  guard  against  in  advance ;  whether,  in  these  days,  in 
which  the  means  of  carriage  are  customarily  furnished  on  a 
large  scale  and  are  used  by  many  hundreds  together,  owners 
of  steamboats  and  proprietors  of  railroad  lines  are  under 
obligations  to  have  at  command  a  force  adequate  to  the  pro- 
tection of  passengers  against  possible  assaults  and  injury  from 
other  passengers,  ana,  therefore,  should  be  prepared  in 
advance  to  furnish  such  protection,  even  against  the  just  pre- 
sumption that  their  passengers  will  be  orderly,  keep  the 
peace,  and  do  each  other  no  harm ;  and,  especially,  whether 
the  presence  of  a  detachment  of  soldiers  received  as  passen- 
gers, under  the  ordinary  command  of  proper  ofScers,  ought 
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to  have  su^ested  to  the  defendants  that  there  was  any 
danger  whatsoever  that  other  passengers  wonld  be  injured, 
and  so  required  them  to  provide  special  defence  or  protection 
to  snch  other  passengers — ^are,  it  maj  be,  questions  of  interest 
to  carriers  of  passengers.  It  would  seem  that,  in  respect  to 
such  a  detachment,  the  presumption  of  obedience  and  subor- 
dination should  obtain,  and  that  a  conmion  carrier  would  not 
be  bound  to  anticipate  the  contrary.  On  the  other  hand,  if  a 
carrier  has  already  received  a  company  of  soldiers,  or  a  party, 
whether  soldiers  or  not,  whom  he  finds  to  be  "  crazy  drunk," 
(to  use  the  language  of  the  case  before  us,)  and  who  become 
riotous  and  disorderly,  so  as  to  menace  danger  to  other  pas- 
sengers to  thereafter  arrive  for  carriage,  a  different  question 
arises.  The  case,  as  made  for  the  purposes  of  the  nM>tion,  is 
not  very  distinct  upon  that  point;  but  if,  before  the  train  on 
which  the  plaintiff  and  other  passengers  arrived,  such  a  con- 
dition of  the  soldiers  had  already  become  manifest,  the  duty 
of  the  defendants  to  adopt  such  precautions  as  were  in  their 
power  to  restrain  them,  for  the  protection  of  the  plaintiff  and 
such  other  passengers,  would  seem  obvious.  And  if,  after 
their  arrival  on  boird,  disorder  and  violence  arose  amoLg  the 
soldiers  or  among  any  passengers,  it  is  no  harsh  rule  that 
holds  it  to  have  been  the  carrier's  duty  to  use  such  means  as 
he  had,  or,  by  ordinary  care,  might  have  had,  for  the  protec- 
tion of  the  peaceable.  The  evidence  which  was  objected  to 
and  was  received,  was,  if  pertinent  at  all,  applicable  to  this 
view  of  the  duty  of  the  defendants.  The  rule  of  liability 
prescribed  by  the  Court  is  not  stated  in  the  case  before  us, 
but,  as  it  was  not  excepted  to,  it  must  be  assumed,  for  all  the 
purposes  of  this  motion,  to  be  the  correct  rule,  and  I  have 
made  the  foregoing  suggestions  for  the  sole  purpose  of  seeing 
whether,  under  any  rule  of  liability,  the  evidence  so  given 
was  competent  in  its  nature  and  relevant  to  the  question. 

Assuming  that  the  defendants,  when  the  disorderly  con- 
duct of  these  soldiers  began,  became  bound  to  employ  their 
means  diligently  for  the  protection  of  other  passengers,  the 
question  for  the  jury  was,  did  they  do  so?  and,  if  not,  did  their 
negligence  in  this  cause  the  injury  to  the  plaintiff  of  which  he 
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complained?  It  was  pertinent  to  this  question  to  inqniie 
how  many  riotons  persons  there  were,  how  long  the  distnrb- 
anoe  continued,  and  to  what  extent  it  was  carried,  and,  as, 
espedallj  bearing  on  the  qnestion  of  due  diligence,  how  far 
the  officers  of  the  soldiers,  whose  plain  duty  it  was  to  use 
eyery  means  which  even  military  law  would  warrant  to 
preserve  order,  were  in  the  actual  discharge  of  that  daty; 
for,  under  any  view  of  their  own  duty  to  be  diligent,  the 
defendants  had  a  right  to  rely  upon  and  take  the  aid  of  such 
officers,  and,  until  it  appeared  that  such  aid  was  withheld  or 
inefficiently  furnished,  a  jury  might  well  conclude  that  the 
defendants  were  themselves  excused  from  any  interference.  In 
this  view,  then,  was  the  evidence  in  question  competent  and 
relevant  ? 

The  objection  on  the  trial  was  not  to  any  parts  of  the 
testimony  of  the  witnesses,  but  to  the  whole ;  and  it  would  not 
now  be  just  to  the  plaintiff,  or  conformable  to  the  rule  of  law 
governing  the  subject,  to  permit  the  defendants  to  divide  the 
testimony  into  parts  or  sentences,  and  argue  as  to  one  or  more, 
that  it  or  they  are  not  competent.  If,  on  the  trial,  the 
defendants  had  objected  to  a  part  or  portion  of  the  testimony, 
the  plaintiff  might  have  waived  it.  If  it  were  claimed  that 
the  words  of  the  sergeant  addressed  to  the  officer  in  the  cabin 
were  not  competent  evidence,  as  against  the  defendants,  of 
the  fact  which  he  stated,  still,  if  the  testimony  apart  Srom 
these  words  was  admissible,  the  objection  mustfaiL  In  short, 
if  the  whole  testimony,  as  an  aggregate,  was  admissible  for 
the  purposes  for  which  it  was  offered,  then  it  was  properly 
received,  although  specific  parts  of  it  might  have  been  pointed 
out  which  it  would  have  been  the  duty  of  the  Court  to  exclude. 
Oounsel  should  make  their  objections  in  such  case  specific,  so 
that  the  adverse  party  may  have  an  opportunity  to  waive 
what  is  objectionable,  and  so  that  the  Court  may  have  its 
attention  called  specifically  to  the  precise  point  which  counsel 
propose  to  urge,  in  any  stage  of  the  cause,  to  the  testimony 
offered. 

Another  preliminary  observation  should  be  made,  in  view 
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of  the  argumentB  presented  on  the  motion.  The  objection 
which  was  made  is  itself  of  a  Bomewhat  eqaivocal  meaning. 
The  defendants  objected  to  the  admifision  of  the  evidence  for 
all  the  purposes  for  which  it  was  offered.  This,  it  is  ai^ed 
by  the  plaintiff^  means  simply  a  general  objection  to  the 
evidence  for  the  purposes  for  which  it  was  offered,  and  is  not 
a  specific  objection  that  the  evidence  is  not  admissible  for  any 
of  the  purposes  for  which  it  was  offered,  and,  hence,  that  if 
the  evidence  was  admissible  for  any  one  of  the  purposes  for 
which  it  was  offered,  (other  than  to  prove  the  condition  of 
affairs  on  deck,  which  was  particularized,)  the  objection  was 
not  well  taken  and  should  be  overruled.  Although  the  form 
in  which  the  objection  is  stated  is  somewhat  equiTocal,  I 
am  inclined  to  think  its  import,  as  intended  and  understood, 
was  particular  and  not  general.  The  plaintiff  had  stated  sev- 
eral purposes  for  which  he  offered  the  testimony,  and,  when 
the  defendants  said  they  objected  to  its  admission  for  aU  the 
purposes  for  which  it  was  offered,  they  meant  for  each  or  any 
of  these  purposes,  and  they  added  their  particular  specification 
ef  the  purpose  to  show  the  condition  of  affairs  on  deck,  because 
they  laid  special  stress  upon  that  point.  I  admit  that  the 
language  is  not  the  best  chosen  to  convey  the  idea,  but,  on  a  mo- 
tion for  a  new  trial,  a  rigid  technical  criticism  ought  not  to 
haye  much  weight,  if  the  Court  are  satisfied  that  there  was 
error  operating  to  the  prejudice  of  the  party  obj^ting. 

I  shall  deal  with  the  objection,  therefore,  as  if  it  were  made 
distinctly  and  consecutively,  to  the  admission  of  the  testimony 
for  each  of  the  purposes  specified  by  the  plaintiff,  as  each  pur- 
pose was  separately  announced. 

Beverting  to  the  questions  in  issue,  it  was  material,  or  cer- 
tainly relevant,  to  show  the  character  of  the  disturbance  on 
deck,  whether  formidable  or  slight,  to  show  its  duration, 
and  whether  any  and  what  efforts  were  made  to  repress  it,  or 
to  protect  passengers  from  injury  therefrom,  and,  as  connected 
with  this  last,  whether  the  officers  of  the  detachment  were 
using  their  power  and  means  for  the  purpose.  Indeed,  it  was 
not  denied,  on  the  argument  of  this  motion,  that  these  were 
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relevant  and  proper  BubjectB  of  inquiry ;  and  these  are  the  pre- 
cise pnrpoBes  for  which  the  testimony  was  received.  If,  then, 
the  testimony  bore  on  these  matters,  and  was,  in  its  nature, 
competent,  the  objection  was  properly  overruled. 

1.  There  was  evidence  that  a  detachment  of  soldiers,  in 
command  of  two  lieutenants,  a  sergeant  and  two  corporals, 
were  on  the  boat,  and  that  a  conflict  between  some  of  the  men 
and  others  who  had  been  selected  as  a  guard,  was  in  progress ; 
and  that  it  began  shortly  after  the  other  passengers  came  on 
board.  At  a  time  plainly  concurrent  with  the  disturbance,  a 
person  in  uniform,  with  stripes  on  his  arm,  descends  from  the 
very  place  of  the  disturbance,  near  the  saloon  stairs,  into  the 
saloon,  and,  with  the  form  of  military  etiquette,  salutes  a  man 
in  military  uniform,  which,  in  the  judgment  of  the  witnesses, 
was  that  of  a  lieutenant,  the  latter  replies  to  him  in  manner 
and  terms  of  military  authority,  and  the  former  yields  obe- 
dience, but  again  returns  and  invokes  the  aid  of  the  other. 
!Now,  all  this  is  not  conclusive  evidence  that  these  were  officers 
of  the  disorderly  soldiers ;  but  the  uniforms,  and  the  evident 
relation  between  them,  testified  by  acts  as  well  as  words,  were 
circumstances  which  were  proper  to  be  submitted  to  a  jury  on 
that  question  of  identity.  If  a  witness  had  been  produced, 
and  had  testified  that  he  saw  a  person,  in  the  uniform  of  an 
officer,  give  orders  to  the  detachment,  which  they  obeyed,  it 
would  not  be  conclusive  evidence  that  such  person  was  an 
officer,  or  that  he  had,  in  fact,  any  authority ;  but  it  would 
tend  to  show  both.  Transactions  which,  in  all  probability, 
would  not  take  place  unless  certain  other  facts  existed,  are 
evidence  oftentimes  from  which  such  other  facts  may  be  in- 
ferred ;  and  the  affairs  of  life  are  to  be  judged  of  according  to 
their  usual  and  natural  signification. 

When,  therefore,  proof  has  been  given  that  a  detachment 
of  soldiers  and  their  officers  are  on  board  the  steamer,  and 
persons  are  pointed  out,  in  the  uniform  of  officers,  acting 
toward  each  other  as  such,  and,  in  reference  to  the  soldiers, 
giving  and  obeying  commands,  although  not  in  the  very  pres- 
ence of  the  soldiers,  there  is,  certainly,  a  presumption  that 
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they  are  the  officers,  because  it  would  be  unnatural,  and 
against  the  ordinary  course  of  human  experience,  to  think 
otherwise.  Although  the  witnesses  had  no  actual  knowledge 
other  than  what  they  witnessed,  the  transaction  would,  cer- 
tainly, aid  the  jury  in  determining  whether  they  were  officers 
of  the  detachment,  because,  in  the  absence  of  counter  evidence 
or  explanation,  it  was  grossly  improbable  that  they  were  not. 
I  have  no  hesitation  in  saying  that,  upon  the  question  of  the 
identity  of  the  officers,  and  their  connection  with  the  detach- 
ment of  soldiers,  the  testimony  was  proper  for  the  considera- 
tion of  the  jury.  It  follows,  that  it  bore  distinctly  on  the 
question — ^where  were  such  officers,  and  were  they  doing  any- 
thing, and  what,  for  the  preservation  of  order,  the  repression 
of  the  violence,  and  the  protection  of  peaceable  passengers  t 

2.  It  was  of  some  materiality,  under  the  rule  of  duty  resting 
on  the  defendants,  above  stated,  to  show  how  long  the  dis- 
turbance continued  before  the  plaintiff  was  injured,  because, 
in  view  of  the  other  evidence  as  to  the  number  of  men  en- 
gaged therein,  the  jury  were  to  consider  whether  the  defend- 
ants made  suitable  endeavors,  by  the  means  then  in  their 
power,  to  suppress  it.  If  the  acts  of  the  supposed  sergeant 
and  lieutenant  were  any  evidence  of  the  condition  of  things  on 
deck,  then,  clearly,  his  coming  and  departure,  and  the  subse- 
quent report  of  the  gun,  were  evidence,  slight,  I  admit,  and  of 
very  little  importance,  but  yet  evidence,  that  the  duration  was 
somewhat  greater  than  the  time  thus  consumed  in  these  acts 
of  the  sergeant,  at  least,  that  it  b^an  before  he  came  down, 
and  continued  during  his  interview  and  afterwards,  until  the 
report  of  the  gun  was  heard. 

3.  Did  the  transaction  legitimately  tend  to  show  the  con- 
dition of  things  on  the  deck }  Clearly,  in  the  view  above 
taken,  it  tended  to  show  that  the  soldiers  were  left  without 
the  care  of  the  lieutenant.  For,  if  the  jury  should  be  satisfied 
that  the  supposed  sergeant  and  lieutenant  were  officers  of 
this  detachment,  then  they  necessarily  must  find,  first,  that 
such  lieutenant  was  doing  nothing  personally  for  the  promo- 
tion of  order,  and  that  temporarily,  at  least,  the  men  were 
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left  widiout  the  presence  of  either  him  or  the  sergeant ;  and 
thifl  to  some  extent  a^^rtained  to  the  condition  of  affiurs  on 
deck. 

But)  more  than  this,  the  entire  transaction  was  of  signifi- 
cant import  touching  the  extent  and  character  of  the  dis- 
torbance  there ;  for,  there  was  other  proof  of  the  £act  of 
disturbance  and  that  it  was  caused  by  the  soldiers.  Pending 
the  disturbance,  their  chief  non-commissioned  officer  comes 
to  his  superior  officer,  expresses  his  inability  to  deal  suooess- 
fully  with  it,  and  invokes  his  aid  in  suppressing  it  It  is 
refused,  and  he  returns,  and  soon  after  hurries  in  evident 
excitement  down  the  stairs  and  implores  assistance  in  terms 
of  despair.  It  seems  scarcely  possible  to  doubt  the  signifi- 
cance of  these  acts,  or  their  relevancy,  if  competent.  An 
illustration  alike  in  kind  and  only  differing  in  that  its  com- 
petency and  relevancy  may  be  more  strikingly  obvious,  may 
be  suggested.  A  company  of  disorderly  persons  enter  a 
house  and  begin  a  disturbance,  and  women  and  children 
come  rushing  from  the  house  in  evident  fright  and  screaming 
for  aid.  This  would  be  evidence  that  what  was  enacted 
within  was  of  a  character  and  extent  calculated  to  create 
alarm  and  awaken  apprehension  of  danger.  It  would  not, 
perhaps,  be  iproot  of  particular  acts,  and,  possibly,  their 
declarations  might  not  be  used  to  fix  guilt  upon  particular 
individuals,  but,  of  the  general  fact  that  the  disturbance,  the 
existence  of  which  was  otherwise  proved,  was  of  such  propor- 
tions or  extent  as  to  excite  and  alarm,  and  so  to  call  for  inter- 
ference to  stay  or  suppress  it,  it  would  clearly  be  oompet^it 
evidence. 

4.  It  is  strongly  uiged  that  the  declarations  of  the  ser- 
geant to  his  superior  are  not  evidence  as  against  the  defend- 
ants, and  should  not  be  received.  I  have  already  observed 
that  the  declarations  were  not  objected  to  as  such.  The  ob- 
jection was  general,  to  all  the  testimony.  But  I  do  not  think 
it  necessary  to  dispose  of  that  objection  by  any  technical 
answer.  In  my  judgment,  the  declarations  were  admissible, 
as  indicating,  first,  the  relation  of  the  sergeant  to  his  officer — 
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not  as  a  mere  declaration,  bnt  as  an  act  of  subordination ; 
second,  as  slio¥ring  the  alarm  and  fright  of  the  sergeant  and 
a  state  of  mind  indicating  need  of  assistance ;  and,  finally, 
the  whole  transaction  was  a  part  of  the  res  gestcB^  in  such 
sense  that  the  jury  might  properly  be  permitted  to  hear  it. 
His  declarations  were  not,  npon  their  own  isolated  and 
separate  credit,  to  be  received  as  evidence  of  the  facts  he 
stated,  bnt  the  facts  to  be  inferred  do  obtain  credit  from  the 
circumstance  that,  in  the  situation  in  which  he  was  placed,  in 
the  fright  and  alarm  under  which  he  spoke,  and  in  the  'con- 
dition of  things  on  deck  already  proved,  he  did  make  such 
utterances  to  his  superior  officer.  Declarations,  when  part  of 
the  res  gestcBy  bear  the  character  and  have  oftentimes  the  force 
of  acts,  and,  still  oftener,  are  used  as  proper  evidence,  giving 
character  and  explanation  to  other  acts.  Mr.  Starkie  says, 
with  singular  pertinency  to  the  decorations  now  in  question : 
^^  K  the  declaration  has  no  tendency  to  illustrate  the  ques- 
tion, except  as  a  mere  abstract  statement,  detached  from  any 
particular  fact  in  dispute,  and  depeuding  for  its  effect  entirely 
on  the  credit  of  the  person  making  the  declaration,  it  is  not 
admissible ;  but,  if  any  importance  can  be  attached  to  it  as  a 
circumstance  which  is  part  of  the  transaction  itself,  and  de- 
riving a  degree  of  credit  from  its  connection  with  the  cir- 
cumstances, independently  of  auy  credit  to  be  attached  to 
the  speaker,  then  the  declaration  is  admissible."  This 
describes  the  testimony  in  question.  The  connection  of  the 
whole  with  the  circumstances  of  the  case,  gives  it  credit  and 
significance,  not  as  the  isolated  act  or  statement  of  the  ser- 
geant, but  as  a  narrative  of  occurrences  in  their  connection 
with  the  principal  events,  receiving  significance  and  inviting 
belief.  Confining  myself  to  the  single  question  presented 
on  this  motion,  I  am  constrained  to  say  that  the  motion  for  ^ 
new  trial  must  be  denied. 

Judge  Shipman  concurred. 
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BaUBNDAHL   &   Co.  V9.   WlLUAH  L.  HOEB. 

Where  a  sale  of  xnerchandiae  was  made  on  condition  that  payment  therefor 
ahoold  be  made  in  a  certain  manner,  and,  in  accordance  with  a  cnstom  of  the 
trade,  the  merchandise  was  delivered  to  the  buyer  before  the  terms  of 
payment  were  complied  with :  Held,  that  the  vendor  could  recover  the  goods 
from  the  buyer,  by  an  action  of  replevin,  under  a  statute  of  Connecticut^ 
which  gives  such  remedy  whenever  any  goods  are  unlawfully  detained,  except 
by*  attachment,  from  the  owner  or  other  person  entitled  to  possession. 

IRieTe  the  vendor,  after  delivering  the  merchandise,  proposed  to  the  buyer  a 
modification  of  the  contract,  in  respect  to  the  terms  of  payment^  and  the  buyer 
did  not  accept  such  proposition :  Held,  that  this  left  the  original  terms  of 
sale  in  full  force. 

The  sale  and  the  delivery  having  been  conditional,  and  the  condition  not  having 
been  oompUed  with  by  the  buyer,  it  was  not  necessary  to  the  vendor's  right 
of  reclamation,  that  be  should  return  to  the  buyer  a  pronussory  note  which 
the  buyer  had  sent  to  him  but  which  he  did  not  accept  in  payment 

(Before  SmncAii,  J.,  Connecticut,  September  20th,  1870.) 

This  was  an  an  action  of  replevin,  brought  nnder  a  statnte 
of  the  State  of  Connecticut,  which  gives  this  remedy  "  when- 
ever any  goods  shall  be  unlawfully  detained,  except  by  attach- 
ment, from  the  owner  or  other  person  entitled  to  possession." 
The  property  embraced  in  the  suit  consisted  of  certain  bales 
of  wool,  the  title  and  right  to  possession  of  which  was  claimed 
by  the  plaintiffi  and  denied  by  the  defendant.  The  case  was 
tried  by  the  Court,  the  parties  having  stipulated  to  waive  a 
jury.  The  plea  was  the  general  issue.  No  question  was 
raised  on  the  pleadings. 

On  the  evidence  produced  on  the  trial,  and  after  argu- 
ment thereon,  the  Court  found  the  following  facts  to  have  been 
duly  proved :  (1.)  That,  on  the  19th  of  August,  1868,  the 
plaintiffs,  wool  merchants  in  the  city  of  New  York,  made  a 
contract  with  the  defendant,  a  manufacturer  and  consumer  of 
wool,  in  Brookfield,  Connecticut,  by  which  they  agreed  to 
sell  him  serenteen  bales  of  wool,  amounting,  with  the  usual 
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incidental  charges,  including  interest  on  the  same  during  the 
term  of  credit,  to  $3,396.19.  (2.)  That  one  of  the  express  con- 
ditions of  the  contract  was,  that  the  defendant  should  pay  for 
the  wool  by  his  own  draft  on  Messrs.  G.  P.  &  B.  W.  Fay, 
accepted  by  the  latter,  and  payable  in  four  months.  (3.)  That 
the  plaintiffs  performed  the  contract,  on  their  part,  on  the 
20th  of  August,  1868,  by  forwarding  the  wool  to  the  defend- 
ant, which  the  latter  received,  in  due  course  of  transportation, 
and  accepted,  and  that  the  wool  was  so  forwarded  by  the 
plaintiffs  to  the  defendant  on  the  condition  above  set  forth. 
(4.)  That  the  defendant  never  performed  his  part  of  the  con- 
tract, by  furnishing  the  plaintiffi  with  his  own  draft  on  G.  P. 
&  B.  W.  Fay,  accepted  by  the  latter,  but  wholly  refused  so  to 
do.  (5.)  That,  on  the  26th  of  August,  1868,  the  defendant 
forwarded  to  the  plaintiffi  Messrs.  G.  P.  &  B.  W.  Fay's  note 
for  the  amount  of  the  purchase  price  of  said  wool,  payable  four 
months  from  the  19th  of  August,  1868,  to  the  miJiers'  own 
order,  and  by  them  endorsed,  and  endorsed  by  no  one  else, 
and  that,  in  the  letter  of  the  defendant  accompanying  said 
note,  it  was  stated,  that  the  same  was  in  settlement  of  the 
bUl  of  wool,  "  as  per  your  agreement."  (6.)  That,  on  the 
27th  of  August,  1868,  and  immediately  on  the  receipt  of  said 
note,  the  plaintiff  replied  by  letter,  stating  that  this  mode  of 
settlement  was  not  according  to  the  contract,  reminding  the 
defendant  that  the  same  was  to  be  by  draft  on  G.  P.  &  B.  W. 
Fay,  accepted  by  the  latter,  and  adding :  "  nevertheless,  we 
will  accept  the  settlement  this  time,  but  must  hold  you 
responsible  for  the  payment  of  the  note,  which  please  confirm 
by  return  mail."  (7.)  That  the  plaintiffs  received  n  o  reply  to  the 
last  named  letter,  and,  on  the  8d  of  September,  1868,  again 
wrote  the  defendant,  and  demanded  settlement  in  accordtoce 
with  the  terms  of  the  original  contract,  at  the  same  time 
stating  to  the  defendant,  that  they  would  return  to  him  said 
note,  or  hand  the  same  over  to  the  Messrs.  Fay,  as  he  might 
desire ;  that  the  defendant  replied  to  this  letter  only  by  in- 
sisting that  the  payment  was,  by  the  original  agreement,  to 
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be  made  by  the  note  of  G.  P.  &  B.  W,  Fay,  instead  of  the 
defendant's  own  draft  on,  and  accepted  by,  them  ;  and  that, 
thereupon,  the  plaintiffs  again  demanded  a  compliance  with 
the  terms  of  the  original  contract,  or  a  retnm  of  the  wool, 
both  of  which  the  defendant  refused.  (8.)  That  it  is  a  custom 
of  the  trade,  in  contracts  of  this  character,  for  the  seller  to 
deliver  the  goods  before  the  terms  of  payment  are  complied 
with  by  the  buyer. 

Thomas  C.  Perkins  and  Charles  E,  PerkinSy  for  the 
plaintiffs. 

Sidney  B,  Bea/tdsUyy  for  the  defendant. 

Bhifman,  J.  On  the  facts  found  by  the  Court,  this  was  a 
conditional  sale.  One  of  the  terms  of  the  contract  was  an  ex* 
press  condition  that  payment  was  to  be  made  by  the  defend- 
ant's draft  on  6.  P.  &  B.  "W.  Fay,  with  the  latter's  acceptance 
thereof.  Upon  this  condition  the  goods  were  delivered,  in 
accordance  with  a  custom  of  the  trade.  This  condition  was 
never  complied  with  by  the  defendant,  but  compliance  there- 
with was  steadily  refused. 

Kor  was  there  any  waiver  of  the  condition  by  the  plaint- 
i£&.  It  is  true  that  they  offered,  in  their  letter  of  the  27th  of 
August,  1868,  to  accept  the  note  in  settlement,  if  the  defend- 
ant would  hold  himself  responsible  for  its  payment,  by  an 
acknowledgment  to  that  effect  by  return  mail.  The  defend- 
ant never  accepted  this  proposed  modification  of  the  contract. 
This  left  the  original  terms  of  sale  in  fall  force.  Their  never 
having  been  complied  with  by  the  defendant,  no  title  to  the 
wool  ever  passed  to  him,  and  the  plaintiflb  had  the  right  to 
reclaim  it.  It  would  seem,  from  the  authorities,  that  they 
would  have  had  this  right  as  against  attaching  creditors  and 
hona  fde  purchasers,  provided  there  had  been  no  laches  on 
the  part  of  the  plaintiffs.  But,  as  between  the  parties,  there  can 
be  no  doubt,  I  think,  that  the  right  of  reclamation  existed. 


\ 
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{Hill  V.  Freeman,  8  Cueking,  257 ;  Tyler  v.  Freenum^  Id., 
261 ;  Coggia  v.  Hartford  <&  New  Haven  R.R.  Co.,  3  Oray, 
645.) 

It  was  claimed,  on  the  argnment,  that  the  plaintiffs  shonld 
have  returned  the  note  to  the  defendant,  and  that  this  was 
neoeesary  before  their  right  of  reclamation  could  accme.  If 
there  had  been  a  mere  fraudulent  contract,  by  which  the  title 
had  vested  in  the  defendant,  making  it  incumbent  on  the 
plaintiff  to  return  the  consideration,  in  order  to  rescind  the 
contract  and  revest  the  title  in  them,  this  claim  of  the  defend- 
ant might  be  material.  But  here  the  sale  was  not  absolute, 
with  a  taint  of  fraud  in  the  contract  It  was  conditional,  and 
the  delivery  under  it  was  conditionaL  No  title  ever  vested  in 
the  defendant,  for  the  condition  was  never  performed.  No 
act  of  the  plaintiffs  was  necessary  to  revest  in  tliem  the  title 
with  which  they  had  never  parted. 

The  plaintifis  never  accepted  this  note  in  payment.  They, 
indeed,  offered  to  accept  it,  but  only  on  a  condition  with 
which  the  defendant  reftised  to  comply.  The  title  and  right 
of  possession  of  this  wool  remained,  therefore,  in  the  plaintiffs, 
and  judgment  must  be  rendered  for  them. 


The  Suocess. 

Where  a  yessel  is  chartered  on  a  time  charter,  for  a  Toyage,  the  time  to  be  paid 
for  at  a  apeelfled  rate,  her  obligation  to  her  charterer  ia,  that  she  will  eaU  witl^ 
out  nnneoesMury  delay,  and  proceed,  with  all,  reaaonable  deapatch*  to  her 
deatination. 

The  conditions  of  the  contract,  the  nature  of  the  cargo,  and  the  object  of  the 
voyage,  may  all  be  conaidered  in  determining  what  is  reasonable. 

The  rule  of  damagea,  in  a  anit  in  Admiralty,  brought  by  the  charterer  againat 
the  TeBael,  for  a  breach  of  that  obligation,  ie,  that  the  Ubellant  ia  entitled  to 
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the  difference  between  tbe  ieir  merket  Tehie  of  tiie  cargo  et  the  pott  of  dee- 
tinetion  on  tbe  dey  wben  the  cargo  oogbt  to  have  been  detirered,  and  its  rafaie 
at  the  time  when  tbe  yetsel  arrived,  and  made,  or  waa  In  readinean  to  make, 
•QchdeUrery. 

(Before  Woodbuiv,  J.,  Connectieat,  September  20th,  1870.) 

WooDBUPF,  J.  1.  The  title  of  the  libellantB  to  a  decree  in 
this  case  does  not  depend  upon  any  doubtful  question  of  law, 
nor  was  there  any  serious  difference  between  the  counsel  for 
the  respective  parties,  on  the  hearing,  in  respect  to  the  rules 
governing  the  rights  of  the  parties. 

The  claimant's  vessel  was  under  charter  to  the  libellants 
for  a  voyage.  She  was  folly  laden  for  that  voyage  on  the 
morning  of  the  Itft  of  April,  1865,  with  potatoes,  apples,  and 
other  produce,  bound  for  Norfolk,  via  Fortress  Monroe,  for  a 
market.  The  acnreement  of  the  parties  specified  no  time  for 
safling,  nor  an/time  for  arrival!  Hie  obligation  which,  in 
such  case,  is  implied  by  law  was,  that  she  would  sail  without 
unnecessary  delay,  and  proceed,  with  all  reasonable  dispatch, 
to  her  destination ;  and  the  conditions  of  the  contract,  the 
nature  of  the  cargo,  and  the  object  of  the  voyage,  may  all  be 
considered  in  determining  what  is  reasonable.  The  contract 
was  a  time  contract,  and  not  a  contract  for  the  voyage  in 
gross.  The  libellants  agreed  to  pay  for  the  time  consumed 
therein,  at  a  specified  rate.  The  master  had,  therefore,  no 
right  to  consume  more  time  than  was  reasonably  necessary,  and, 
by  delay,  increase  the  earnings  of  the  vessel  at  the  eipense  and 
loss  of  the  libellants.  The  cargo  was  perishable.  This  was  a 
further  reason  why  time  should  not  be  wasted.  The  cargo,  as  is 
charged  in  the  Ubel  and  admitted  in  the  answer,  was  shipped 
for  a  market.  The  libellants  were,  on  this  ground,  also,  enti- 
tled to  all  the  advantage,  which  reasonable  dispatch  would 
secure  to  them  in  the  market  for  which  the  vessel  was  bound. 
These  are  special  reasons  for  the  application  of  the  rule  in 
this  particular  case ;  and,  irrespective  of  such  special  reasons, 
the  rule  is  general,  as  to  contracts  for  transportation  where  no 
time  is  mentioned,  namely,  that  they  must  be  performed  within 
a  reasonable  time.  The  contested  question  here  is,  therefore,  so 
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far  as  relates  to  the  right  of  the  libellants  to  recover,  one  of 
fact,  to  be  determined  by  the  weight  of  the  evidence. 

It  was  found  by  the  District  Court,  that  the  master  of  the 
vessel  unreasonably  and  unnecessarily  delayed  her  sailing 
after  she  was  laden  ;  that  he  increased  that  delay  by  selecting 
the  most  circuitous  and  least  advantageous  of  the  two  routes 
to  her  destination,  without  reasonable  cause ;  and  that  her 
departure  from  New  York  was  needlessly  delayed,  alter  she 
had  reached  that  port,  on  the  route  selected.  In  those  con- 
clusions, after  a  careful  consideration  of  the  testimony,  aided 
by  the  arguments  of  counsel,  I  concur.  I  shall  not  review 
the  evidence,  but  it  is  proper  to  say  that,  to  my  mind,  the 
preponderance  is  in  accordance  with  those  findings.  In  cases 
of  this  sort,  there  is  usually  more  or  less  conflict,  and  it  is  not 
diflBicult  for  parties  interested  to  form  and  express  opinions 
tending  to  exempt  them  from  liability.  The  master  of  the 
vessel  is  not  only  contradicted,  in  important  particulars,  by 
both  the  libellants  and  their  supercargo,  but  his  own  explana- 
tions of  his  delay  at  New  London  are  unsatisfactory,  and 
inconsistent  with  other  testimony,  with  the  state  of  the  wind 
and  weather,  and  with  the  experience  of  at  least  one  other 
vessel ;  and  even  the  master  himself,  in  substance,  admits,  that 
there  was  no  reasonable  excuse  for  so  great  detention  in  New 
York. 

Without,  however,  going  into  detail,  I  deem  the  conclusion 
fully  warranted,  that,  had  the  vessel  sailed  as  soon  as  she 
reasonably  might,  and  had  she  proceeded  with  due  dispatch, 
she  would  have  arrived  as  soon  as  the  10th  of  April,  and 
probably  before  that  day.  The  failure  of  duty  in  this  respect 
was,  therefore,  a  breach  of  contract,  and  entitled  the  libellants 
to  recover  their  damages. 

2.  No  exception  to  the  assessment  of  damages  by  the  Com- 
missioner, to  whom  it  was  referred  to  take  proofs  and  make 
the  computation,  is  urged  in  this  Court.  Such  exceptions  as 
were  formally  taken  below  were  withdrawn  in  the  District 
Court  when  the  final  decree  was  moved  for.  The  rule  of 
damages  prescribed  by  the  Court  to  the  Commissioner,  for  his 
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gaidance  in  making  the  aseessment,  was  the  difference  between 
the  price  at  which  the  libellants  had  contracted  for  the  sale^  or 
at  which  it  might  have  been  made  on  the  10th  of  April,  and 
the  price  at  which  it  was  actnatly  made,  and  tlieloss  on  suoh 
of  the  produce  as  perished  by  decay,  where  that  decay  was 
clearly  traced  to  the  unreasonable  delay. 

Before  the  10th  of  April,  the  libellants  had  made  a  con* 
tract  for  the  sale  of  the  goods,  upon  condition  that  they  should 
arrive  on  or  before  that  day,  and,  as  they  failed  to  arrive,  the 
proposed  purchasers  refused  to  receive  them  at  the  price 
stipulated. 

Probably,  the  rule  thus  stated  was  not  intended  by  the 
Court  below  to  charge  the  vessel  with  any  special  damages, 
by  reason  of  the  fact  that  the  libellants  had  negotiated  that 
sale,  but  only  to  suffer  the  fact  of  this  particular  sale,  n^o- 
tiated  as  it  was  only  two  days  before  the  10th,  to  be  considered 
in  reference  to  the  question — what  was  the  market  value  on 
the  day  the  vessel  should  have  arrived  {  If  a  sale  had  been 
negotiated  on  the  4th  of  April,  conditioned  on  her  arrival  on 
the  10th,  and  that  was  found  to  be  the  day  on  which  she 
should  have  arrived,  but,  between  the  4th  and  the  10th,  the 
market  price  had  fallen  off,  it  would  hardly  be  claimed,  I 
think,  that  the  loss  of  that  special  contract  furnished  a  rule  of 
damages. 

The  Oommissioner  here  has  found  specially  the  contract 
of  sale  and  its  price,  but  he  has  also  expressly  found  that 
that  price  was  the  fair  market  price  of  the  articles  on  the  10th 
of  April.  His  assessment  conforms,  therefore,  in  fact,  to  the 
rule  which  gives  to  the  libellants  the  difference  between  the 
fair  market  value  on  the  day  when  the  vessel  should  have 
delivered  her  cargo,  and  the  value  at  the  time  when  she  in 
fact  arrived,  and  made,  or  was  in  readiness  to  make,  such 
delivery ;  and  this  rule  is  not  claimed  to  be  erroneoas. 

That,  in  such  cases,  the  libellants  are  entitled  to  interest, 
has  been  often  denied.  But  the  question  is  not  material  here, 
since,  although  the  Commissioner  computed  the  interest,  the 
Court  awarded  even  less  than  the  principal  sum  reported  as 
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damageB.    The  parties  having  stipulated  for  value,  and  dis- 
charged the  vessel  from  custody,  agreeing  upon  such  value  at 
$5,000,  the  stipulators  were  decreed  to  pay,  in  discharge  of  . 
their  stipulation,  that  amount  only,  with  costs. 
The  decree  must  be  afBrmed,  with  costs.    * 

John  T.  Wait  and  J&refndah  Hioisei/y  for  the  libellants. 

James  A,  Shveyy  Ahid  CofweTse^  and  Lafayette  8.  Foster^ 
for  the  claimant.  • 


Joshua  Atkins  and  othebs 
The  Fibre  DisiNTBGRATiBrG  Company. 

A  District  Conrt  of  the  United  States,  as  a  Conrt  of  Admiralty,  cannot  obtain 
jurisdiction  to  proceed  m  permmam  againft  an  inhabitant  of  the  United  States, 
not  redding  within  the  District,  by  attachment  of  the  goods  or  property  of 
such  inhabitant,  found  therein,  to  compel  an  appearance. 

The  cases  of  non-resident  aliens,  and  of  Inhabitants  resident  within  the  District, 
but  absconding  therefrom,  or  concealed  therein,  distinguished. 

The  case  of  JTiutro  ▼.  AbnHda,  (10  Wheatan,  478,)  commented  on. 

A  corporation  created  by  or  nnder  the  laws  of  another  State  of  the  United 
States,  is  to  be  regarded,  in  reference  to  the  point  above  stated,  as  an  inhabi- 
tant of  the  State  by  or  under  whose  laws  it  was  so  created. 

An  entry  in  the  record  of  the  District  Court,  that,  on  the  return  day  of  the 
process  of  attachment,  A.  B.  "  appears  for  the  respondent,  and  has  a  week  to 
perfect  an  appearance,  and  to  answer,"  does  not  show  a  submission  to  the 
jurisdiction  and  a  waiver  of  objection,  which  precludes  such  respondent  from 
insisting  thereafter  that  the  Court  has  not,  by  attachment  of  .goods,  obtained 
jurisdiction  to  proceed  in  the  cause  against  him. 

(Before  Woodbuiv,  J.,  Eastern  District  of  New  York,  December  14th,  1870.) 

The  libel  in  this  case  charged,  that  the  respondents  were  a 
corporation,  and  had  property  in  the  Eastern  District  of  New 
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York ;  that  a  charter  party  was  executed  by  and  between  the 
libellants  and  the  respondents,  by  which  the  latter  chartered 
the  ship  Elizabeth  Hamilton,  for  a  voyage  from  the  port  of 
Kingston,  Jamaica,  to  New  York,  agreeing  to  provide  and 
furnish  a  full  cargo  of  bamboo,  in  bundles  five  feet  long  and 
two  feet  square,  both  under  and  upon  deck,  to  be  stowed 
without  dunnage,  at  a  freight  of  $2.50  per  bundle,  payable  on 
delivery  at  New  York,  with  a  further  stipulation,  that,  if  there 
should  not  be  cargo  enough  at  Kingston  to  load  the  vessel, 
•the  respondents  should  have  the  privilege  of  sending  the  vessel 
to  a  second  safe  port,  the  vessel  to  be  fitted,  provided  and 
navigated  by,  and  at  the  expense  of,  the  libellants,  and  the 
respondents  to  pay  demurrage  at  $100  per  day,  for  any  greater 
detention  than  a  specified  number  of  lay  days ;  that  the  vessel 
proceeded  to  Jamaica,  and  was  there  loaded  in  part  by  the 
agent  of  the  respondents,  and  the  master  was  directed  to  pro- 
ceed to  Port  Morant,  to  take  in  more  cargo ;  that  she  did  so, 
but,  in  coming  out  of  the  harbor,  at  the  port  last  named,  struck 
a  reef,  and  was  injured ;  and  that  such  last  named  port  was 
falsely  represented  by  the  respondents,  or  their  agents,  to  the 
master  of  the  vessel,  to  be  a  safe  port,  when,  in  truth,  it  was 
unsafe,  unsaitable,  and  dangerous.  The  libellants  claimed, 
that  the  respondents  did  not  furnish  bamboo  in  bundles  of  the 
length,  form  and  size  specified ;  that,  by  reason  thereof,  and 
of  their  irregular  form,  a  much  less  number  could  be  stowed ; 
that  the  bundles  in  fact  brought,  being  larger  than  the  specifi- 
cation, were  equivalent  to  a  much  larger  number  of  the  required 
size;  and  that,  therefore,  the  respondents  were  liable  for 
freight  according  to  the  number  of  bundles  which  might  have 
been  brought,  of  the  precise  form  and  size  mentioned  in  the 
charter  party ;  that  is,  at  the  rate  of  $2.50  for  every  20  cubic 
feet,  $10,000.  They  also  claimed  $2,000  for  demurrage,  for  an 
alleged  detention  of  20  days,  and  $7,500  for  compensation  for 
the  damage  done  to  the  vessel  by  striking  the  reef  in  the  har- 
bor of  Port  Morant.  The  prayer  of  the  libel  was,  "  that  pro- 
cess in  due  form  of  law  may  issue  against  the  said  respondents, 
and  that  they  may  be  cited  to  appear  and  answer,  upon  oath  9 
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all  and  singular  the  premises,  and,  if  they  be  not  fonnd,  then 
that  a  foreign  attachment  issue  against  their  property  within 
this  District,  and  that  this  Court  would  be  pleased  to  decree  in 
favor  of  the  libellants,  for  the  payment  by  the  respondents  of 
said  sum  of  $19,500,  besides  interest  and  costs,  and  otherwise 
right  and  justice  to  administer  in  the  premises." 

Process  was  issued  accordingly,  commanding  the  marshal 
to  cite  and  admonish  the  respondents,  if  found  within  the 
jurisdiction  of  the  District  Court,  to  appear  on  the  20th  of 
June,  1866,  to  answer  the  libel,  and,  if  the  respondents  could 
not  be  found,  then  to  attach  their  goods  and  chattels  to  the 
amount  sued  for.  On  the  return  day,  the  marshal  returned  to 
the  process,  that  the  respondents  were  not  found,  and  that  he 
had  attached  all  the  property  of  the  respondents  in  their  fac- 
tory, at  Red  Hook,  in  the  city  of  Brooklyn.  The  record  con- 
tained this  entry,  as  a  proceeding  on  that  day :  "  Mr.  Beebe 
appears  for  the  respondents,  and  has  a  week  to  perfect  an  ap- 
pearance and  to  answer."  Thereupon,  the  respondents  pro- 
cured an  order  to  show  cause,  why  the  property  should  not  be 
discharged  from  the  attachment,  or  why  such  other  order 
should  not  be  made  as  the  Court  should  see  fit  to  grant.  The 
afiidavits  on  the  part  of  the  respondents  showed,  that  the 
officers  of  the  respondents'  corporation  were  within  the  juris- 
diction, and  that  no  effort  was  made  by  the  marshal  to  find 
or  serve  them.  The  affidavits  produced  and  filed  by  the 
libellants  showed,  that  the  respondents  were  a  corporation, 
incorporated  by  the  laws  of  the  State  of  New  Jersey,  but  having 
a. manufactory,  and  carrying  on  business,  in  the  £astem  Dis- 
trict of  New  York.  The  record  did  not  show  any  disposition 
of  the  motion,  except  by  an  order  dated  the  22d  of  March, 
1867,  which  recited,  that  a  motion  had  been  made  to  vacate 
and  set  aside  the  attachment  and  proceedings  under  the 
same,  ^^  based  upon  the  11th  section  of  the  Judiciary  Act  of 
1789,  on  the  ground  that  the  respondents  are  and  were  non- 
residents of  the  State,  and  not  found  therein ; "  and  such  mo- 
tion was,  by  such  order,  denied.  The  opinion  of  the  Court  on 
the  motion  will  be  fonnd  in  1  Benedict.  118.  It  discusses  at 
length  the  jurisdiction  of  the  Court  in  Admiralty  to  proceed 
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inpersanofn  agaioBt  an  inhabitant  of  the  United  States,  thongfa 
not  an  inhabitant  of  the  District,  nor  found  therein,  and  snr 
tains  the  power  of  the  Oonrt  to  proceed  by  attachment  of  the 
property  of  such  an  inhabitant,  and  thence  to  a  decree. 
Meantime,  under  an  express  agreement  that  it  should  not 
prejudice  their  motion  to  discharge  the  property,  and  that, 
if  such  motion  should  be  granted,  their  stipulations  should 
be  cancelled,  the  respondents  had  given  stipulations  for  value 
in  $25,000,  and  the  property  attached  was  discharged  from 
custody.  After  the  decision  of  the  motion,  the  respondents 
answered  the  libel,  denying  the  causes  of  action  alleged, 
and  setting  up  the  fact  that  the  respondents  were  a  corpora- 
tion, incorporated  under  the  laws  of  the  State  of  New  Jersey, 
and  were  not  residents  of  the  Eastern  District  of  New  York, 
and  that  it  was  not  alleged  in  the  libel  that  the  respondents 
were  either  in  the  District,  or  redided  in  the  District.  The 
cause  being  tried,  the  District  Court,  upon  the  proofs,  decreed 
that  the  libeUants  should  recover  against  the  respondents,  for 
the  reasons  and  causes  mentioned  in  the  libel,  except  that  no 
claim  should  be  allowed  for  injuries  sustained  by  the  Ubellants' 
vessel  in  Port  Morant,  and  ordered  a  reference  to  compute  the 
amount  due.  The  Commissioner  reported  $9,737  due  for 
freight,  and  $1,500  for  demurrage,  and  $1,832.26  for  inters 
est,  and,  thereupon,  a  final  decree  was  made,  that  the  libellants 
recover  against  the  respondents,  the  Fibre  Disintegrating 
Company,  the  sum  of  $18,059.26,  so  reported  due,  with 
$243.44,  costs,  as  taxed,  making  $13,302.70,  ^^  and  that  judg- 
ment be,  and  the  same  is  hereby,  entered  therefor,  in  favor  of 
said  libellants,  against  the  said  respondents,"  and  that  the 
stipulators  for  value  cause  their  stipulations  to  be  per- 
formed, &c. 

Both  parties  appealed  to  this  Court — the  respondents 
from  the  decree  as  made,  and  the  libellants  from  the  disallow- 
ance of  their  claim  for  damages  by  reason  of  the  injury  to  the 
ship  at  Port  Morant. 

Erastus  C.  Benedict^  for  the  libellants. 

Cha/rlea  Donohue^  for  the  respondents. 
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WooDKUFFj  J.  The  respondents  insist^  that  the  District 
Court  had  no  jurisdiction  to  proceed  herein,  because  such 
respondents  were  not  an  inhabitant  of  the  Eastern  District  of 
New  York,  nor  found  therein.  K  the  respondents  are  right 
in  this,  it  will  be  wholly  unnecessary  to  consider  any  question 
arising  on  the  merits^  on  the  appeal  of  either  party. 

(1.)  The  libellants  insist,  that  the  respondents  were  not  in  a 
situation  to  raise  the  objection,  and  that,  by  appearance,  the 
objection  was  waived.  I  think  that  in  this  the  claim  of  the 
libellants  has  no  sufBicient  foundation.  The  record  shows, 
only,  that,  on  the  return  day  of  the  process,  ^^  Mr.  Beebe 
appears  for  the  respondents,  and  has  a  week  to  perfect  an 
appearance  and  to  answer.?'  This  ought  not  to  be  regarded 
as  an  appearance  which  operates  as  a  voluntary  submission  to 
the  jurisdiction  and  a  waiver  of  the  objection.  No  doubt,  a 
general  appearance  and  answer,  without  objection,  is  to  be 
deemed  a  voluntary  appearance,  and  is  equivalent  to  service 
of  process  within  the  District.  But  here  the  respondents 
were  allowed  time  to  perfect  an  appearance,  and  immediately 
moved  to  set  aside  the  proceeding ;  and,  that  being  denied  by 
the  Court,  they  were  compelled  to  answer,  and  did  so,  by 
setting  up  the  objection.  It  was  according  to  the  ancient 
practice  in  Admiralty,  in  cases  of  attachment,  not  to  recognize 
anything  as  an  appearance  but  putting  in  of  bail ;  and  a 
similar  practice  formerly  obtained  in  New  York,  in  cases  of 
attachments  against  foreign  corporations.  Although  special 
bail  be  not  now  required  in  New  York,  it  is  obvious,  that 
neither  party  regarded  an  appearance  by  the  respondents  as 
perfected,  and  the  libellants  stipulated  expressly  that  the 
subsequent  bond  for  value  should  not  operate  as  a  waiver  of 
the  respondents'  motion. 

(2.)  Upon  the  important  question,  whether  a  Court  of 
Admiralty  in  one  District  can  obtain  jurisdiction  to  proceed 
against  an  inhabitant  of  another  District  by  attachment  of  hid 
goods,  the  opinion  of  the  District  Judge  in  this  case  shows 
some  conflict  of  opinion. 

The  question  is  not  affected  by  the  circumstance  that  the 
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respondents  are  a  corporation.  For  the  purposes  of  the 
question,  a  corporation  must  be  deemed  an  inhabitant  of  the 
State  in  which  it  is  incorporated,  and  it  is  as  dearlj  within 
the  reason  of  the  rule  regnlating  jurisdiction  over  inhabitants, 
as  a  natural  person.  I,  therefore,  treat  the  question  precisely 
as  I  should  if  the  respondents  were  a  natural  person,  an  inhab- 
itant of  New  Jersey,  sued  in  the  Eastern  District  of  New 
York,  by  attachment  of  his  goods,  and  not  found  nor  served 
with  process. 

Had  the  District  Court,  sitting  in  Admiralty,  jurisdiction 
to  proceed  in  that  manner  against  the  respondents,  upon  the 
cause  of  action  allied  {  The  cause  of  action  was  maritime, 
and,  therefore,  it  was  a  subject  of  Admiralty  jurisdiction. 
This  is  not  questioned  by  the  respondents.  Thereupon,  the 
libellants  insist,  that  it  is  according  to  the  long  and  well-estab- 
lished practice  of  Courts  of  Admiralty,  to  proceed  against  a 
respondent  by  attachment  of  his  goods,  if  he  absconds  from, 
or  cannot  be  found  within,  the  jurisdiction  of  the  Court,  to  be 
served  with  process ;  that,  when  the  Congress  of  the  United 
States  established  Courts  of  Admiralty,  and  gave  them  '^  cog- 
nizance of  all  civil  causes  of  Admiralty  and  maritime  jurisdic- 
tion," {Act  of  September  2*/A,  1789,  "  to  establish  the  Judicial 
Courts  of  the  United  States,"  §  9, 1  U.  S.  Stat,  at  Large,  76,) 
and  provided  that  '*  the  forms  and  modes  of  proceedings,  in 
causes  of  ^  *  Admiralty  and  maritime  jurisdiction,  shall 
be  according  to  the  course  of  the  civil  law,"  {Act  of  September 
29thy  1789,  "to  regulate  processes  in  the  Courts  of  the  United 
States,"  §  2, 1  U.  S.  Stat,  at  Large,  93,)  they  sanctioned  this 
mode  of  obtaining  jurisdiction  to  proceed  against  a  respondent, 
in  peraofiamy  tor  the  recovery  of  a  demand  which  is,  in  its 
nature,  cognizable  in  those  Courts ;  that  this  is  further  con- 
firmed by  the  2d  section  of  the  Act  of  May  8th,  1792,  (1  U. 
S.  Stat,  at  Large,  276,)  which  provides,  that  "  the  forms  of 
writs,  executions,  and  other  process,  except  their  style,  and 
the  forms  and  modes  of  proceeding  in  suits,  in  those  of  com- 
mon law,  shall  be  the  same  as  are  now  used  in  the  said  Courts 
respectively,  in  pursuance  of  the  Act  entitled,  "  An  Act  to 
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regulate  processes  in  the  Courts  of  the  United  States,"  in  those 
of  Equity  and  in  those  of  Admiralty  and  maritime  jurisdic- 
tion, according  to  the  principles,  rules  and  usages  which  be- 
long to  Courts  of  Equity  and  Courts  of  Admiralty,  respexjt- 
ively,  as  contradistinguished  from  Courts  of  common  law; 
exoqpt  90  fwr  as  may  ha/oe  been  provided  for  hy  the  Act  to 
establish  the  Jtidieial  Courts  cf  the  United  States^  subject, 
however,  to  such  alterations  and  additions  as  the  said  Courts 
respectively  shall,  in  their  discretion,  deem  expedient,  or  to 
snch  regulations  as  the  Supreme  Court  of  the  United  States 
shall  think  proper,  from  time  to  time,  by  rule,  to  prescribe  to 
any  Circuit  or  District  Court  concerning  the  same ; "  that,  if 
the  question  were  before  doubtfiil,  no  snch  doubt  can  exist 
since  the  Act  of  August  23d,  1842,  (5  IT.  8.  Siat.  at  Lcvrge^ 
616,)  which  (§  6)  gives  to  the  Supreme  Conrt  of  the  United 
States  "full  power  *  *  to  prescribe  and  regulate  and 
alter  the  forms  of  writs,  and  other  process,  to  be  used  and 
issued  in  the  District  and  Circuit  Courts  of  the  United  States, 
and  the  forms  and  modes  of  framing  and  filing  libels,  bills,  an- 
swers, and  other  proceedings  and  pleadings  in  suits  at  common 
law,  or  in  Admiralty  and  in  Equity,  pending  in  said  Courts ; 
*  *  *  and,  generally,  to  regulate  the  whole  practice  of  the 
said  Courts,  so  as  to  prevent  delays  and  to  promote  brevity 
and  succinctness  in  all  pleadings  and  proceedings  therein,  and 
to  abolish  all  unnecessary  costs  and  expenses  in  any  suit  there- 
in ; "  and  that,  by  authority  of  the  foregoing  statutes,  the 
Supreme  Court  have  provided,  by  rule,  {Rvler^^  mAdmi/raUyj) 
that,  where  the  respondent  to  a  libel  filed  in  Admiralty  can- 
not be  found  within  the  District,  process  may  issue  against  his 
property  in  such  District. 

The  general  proposition  deducible  from  the  statutes  above 
referred  to  was  decided  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Mcmro  v.  Almeida^  in  1825,  (10  Wheaton^ 
478,)  and  is  not  open  for  discussion  in  this  Court,  namely,  that 
the  Courts  of  the  United  States,  proceeding  as  Coui-ts  of  Ad- 
miralty and  maritime  jurisdiction,  may  issue  the  process  of 
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attachment  to  compel  appearance,  in  cases  of  maritime  torts 
and  contracts. 

As  that  is  the  only  case  in  which  the  question  appears  to 
have  been  raised  and  passed  upon  in  that  Court,  and  as  the 
decision  of  that  Oonrt  is  condnsive  upon  me,  it  is  important 
to  state  what  the  case  was  in  which  the  above  general  propo- 
sition is  held,  and  to  what  precise  extent  the  decision  goes. 
The  libel  was  filed  in  the  District  of  Maryland,  charging  Al- 
meida with  having  committed  a  tort,  on  board  a  certain  vessel 
off  the  Capes  of  the  Chesapeake,  in  taking  therefrom  $6,000  in 
specie,  and  converting  it  to  his  own  nse.  It  appears,  by  the 
statement  of  the  case,  that  Almeida  resided  in  the  District, 
but  had  absconded  from  the  United  States,  and  fled  beyond 
the  jnrisdiction  of  the  Court ;  and  the  Ubel  averred,  that  the 
libellants  had  no  means  of  redress  but  by  process  of  attach- 
ment against  his  goods,  chattels  and  credits,  which  were,  also, 
about  to  be  removed,  by  his  orders,  to  foreign  parts.  The 
goods,  &c.,  were  attached  by  the  marshal,  and  a  copy  of  the 
monition  was  left  at  the  late  dwelling-house  of  Almeida,  and 
a  copy  affixed  at  the  public  Exchange,  and  on  the  mast  of  the 
vessel  containing  the  attached  goods,  &c.  On  demurrer  to 
the  libel,  the  questions  decided  were  raised,  and,  from  the  de- 
cision dismissing  the  libel,  an  appeal  was  taken  to  the  Supreme 
Court,  and  the  decree  was  reversed.  The  decision  affirms, 
therefore,  that  it  is  within  the  power  and  jurisdiction  of  the 
Districi  Court,  as  a  Court  of  Admiralty,  to  issue  process  of  at- 
tachment to  compel  the  appearance  of  a  respondent  proceeded 
against  by  a  suit  in  personam  ;  and  that,  in  the  United  States, 
such  process  may  issue  against  the  goods  of  a  resident  of  the 
District  in  which  the  suit  is  brought,  whenever  the  defendant 
has  concealed  himself,  or  absconded  from  the  country.  The 
case  of  Bouysson  v.  Miller,  {Bee^s  Adm.  jRep.^  186,)  is  referred 
to  as  an  authority  in  this  country,  and  Clerke^s  Praans,  hy 
HaU,  part  2,  title  28,  is  cited  for  the  general  practice  of  the 
civil  law.  The  opinion  of  the  Court  shows,  further,  that  the 
attachment  was  originally  devised,  and  is  still  maintained,  as 
a  means  of  compelling  the  respondent  to  appear  in  the  suit  to 
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answer,  and  that  this  is  its  primary  object,  while,  if  he  does, 
nevertheless,  not  appear,  the  goods,  &c.,  may  be  sold  to  satisfy 
the  libellant. 

In  CuaJwng  v.  Lai/rdy  recently  decided  in  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New 
York,  Judge  Blatchford  has  examined  the  subject  further, 
and  concludes,  mainly  upon  the  authority  of  the  case  of 
Ma/wto  v.  Almeida^  and  of  the  text  of  Clerks 9  Pramsy  that 
the  jurisdiction  and  power  to  attach  property  to  compel  an 
appearance  also  exists  in  this  country,  where  die  defendant  is 
not  an  inhabitant  of  the  United  States,  but  is  an  alien  not 
found  within  the  District,  but  haying  properiy  there  which 
can  be  attached. 

With  these  decisions,  the  case  now  before  me  raises  no 
controversy.  They  are  in  perfect  consistency  with  the 
ground  relied  upon  by  the  respondents  here,  to  wit,  that, 
being,  in  a  legal  sense,  inhabitants  of  the  District  of  New 
Jersey,  they  could  not  be  sued  in  the  Eastern  District  of 
New  York,  by  process  of  attachment  and  seizure  of  their 
goods.  And  it  is  of  great  pertinency  to  say,  that,  recog- 
nizing the  principles  and  practice  sanctioned  by  the  decisions 
above  referred  to,  completely  satisfies  the  provisions  of  the 
ActB  of  Congress  already  cited,  and  gives  a  proper  and  sufB- 
dent  field  for  the  operation  of  the  Act  regulating  the  prac- 
tice of  the  Court,  and  of  the  Rule  of  the  Supreme  Court  of 
the  United  States  prescribing  the  process  of  attachment  when 
the  defendant  cannot  be  found  within  the  District ;  for,  by 
these  decisions,  if  he  be  concealed,  or  have  absconded,  or  be 
an  alien  non-resident,  there  is  occasion  for  the  process. 

The  question  then  recurs — ^and  entirely  without  conflict 
with  those  statutes,  or  with  the  Bule  of  the  Supreme  Court, 
or  with  those  decisions — Can  an  inhabitant  of  th^  United 
States^be  sued,  in  a  Court  of  Admiralty,  by  process  of  attach- 
ment of  his  goods,  issued  and  served  to  compel  his  appearance, 
in  any  other  District  than  that  whereof  he  is  an  inhabitant  t 

The  Judiciary  Act  of  September  24th,  1789,  (1  U.  S. 
Stat,  at  Largey  78,)  establishes  the  judicial  tribunals,  defines 
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their  location  and  the  times  of  holding  Oonrts,  distribnteB 
and  limits  their  jnrifidiction,  and  regulates  the  manner  of  its 
exercise,  with  other  details  to  complete  the  system.    By  the 
first  section,  the  organization  of  the  Sopreme  Oonrt  is  dedared. 
By  the  second,  the '  United  States  are  divided  into  j\^dicial 
Districts,  limited  and  designated  as  therein  prescribed.    By 
the  third,  it  is  declared,  that  there  shall  be  a  District  Conrt  in 
each  District,  and  its  constitution  and  its  sessions  are  fixed. 
By  the  fourth,  the  Districts  (excepting  Maine  and  Kentucky) 
are  allotted  to  Circuits  (embracing  several  Districts)  and 
Circuit  Courts  in  each  are  provided  for.    By  the  fifth,  the 
various  sessions  of  the  Circuit  Courts,  in  the  respective  Dis- 
tricts, are  appointed.    Oiganization  being  thus  provided  for, 
the  sixth,  seventh  and  eighth  sections  provide  for  adjourn- 
ments, vacancies,  continuances,  the  appointment  of  clerks, 
their  oath  of  office  and  the  oath  of  office  of  the  Judges. 
Then,  in  section  nine,  the  jurisdiction  of  the  District  Courts 
is  conferred,  first,  over  certain  crimes  and  offences;    and, 
next,  they  ^^  shall  also  have  exclusive  original  cognizance  of 
all  civil  causes  of  Admiralty  and  maritime  jurisdiction,  includ- 
ing all  seizures  under  laws  of  impost  *    *    *  where  the 
seizures  are  made  on  waters  which  are  navigable    *    *    * 
within  their  respective  Districts,  as  well  as  upon  the  high 
seas  •    *    *    *    and  shall  also  have  exclusive  original  cog- 
nizance of  all  seizures  on  land    *    *    *    and  of  all  suits  for 
penalties  and  forfeitures  incurred  under  the  laws  of  the 
United  States;  and  shall  also  have  cognizance,  concurrently 
with  the  Courts  of  the  several  States  or  the  Circuit  Courts,  as 
the  case  may  be,  of  all  causes  where  an  alien  sues  for  a  tort 
only  in  violation  of  the  law  of  nations  or  a  treaty  of  the 
United  States ;  and  shall  also  have  cognizance,  concurrent  as 
last  mentioned,  of  all  suits  at  common  law  where  the  United 
States  sue  and  the  amount  in  dispute  amounts,  exclusive  of 
costs,  to  the  sum  or  value  of  one  hundred  dollars ;  and  shall 
also  have  jurisdiction,  exclusively  of  the  Courts  of  the  several 
States,  of  all  sxdts  against  consuls,"  &c.,  &c.    The  tenth 
section  gives  to  the  District  Court  in  Kentucky  certain  Circuit 
Court  powers. 
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The  eleyenth  section  defines  the  jurisdiction  of  the  Circuit 
Courts  and  provides  as  follows :  ^'  The  Circuit  Courts  shall 
have  original  cognizance,  concurrent  with  the  Courts  of  the 
several  States,  of  all  suits  of  a  civil  nature  at  common  law  or 
in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  five  hundred  dollars,  and  the  United 
States  are  plaintiffs  or  petitioners,  or  an  alien  is  a  party,  or 
the  suit  is  between  a  citizen  of  the  State  where  the  suit  is 
brought  and  a  citizen  of  another  State;  and  shall  have  exclu- 
sive cognizance  of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States,  except  where  this  Act 
otherwise  provides,  or  the  laws  of  the  United  States  shall 
otherwise  direct,  and  concurrent  jurisdiction  with  the  District 
Courts  of  the  crimes  and  offences  cognizable  therein."  Then 
follow  two  provisions,  the  effect  of  which  is  especially  impor- 
tant to  the  question  under  consideration :  ^^  But  no  person 
shall  be  arrested  in  one  District,  for  trial  in  another,  in  any 
dvil  action  before  a  Circuit  or  District  Court.  And  no  civil 
suit  shall  be  brought  before  either  of  said  Courts,  against  an 
inhabitant  of  the  United  States,  by  any  original  process,  in 
any  other  District  than  that  whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time  of  serving  the  writ.'' 

The  farther  and  other  provisions  of  the  statute  it  is  un- 
necessary to  fedte,  as  they  do  not  bear  on  the  question.  But 
it  is  of  some  significance  to  note,  that  the  Constitution  of  the 
United  States  had  already  provided,  {Art.  3,  aec.  2,  siibd.  8,) 
that  ^^the  trial  of  all  crimes,  except  in  cases  of  impeachment, 
^  *  *  shall  be  held  in  the  State  where  the  said  crime 
shall  have  been  committed ;"  and  an  amendment,  {Art.  6,) 
proposed  by  the  same  Congress,  and  at  the  same  session,  at 
which  the  Judiciary  Act  was  passed,  provides,  that,  ^^  in  all 
criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial  by  an  impartial  jury  of  the  State  and 
District  wherein  the  crime  shall  have  been  committed." 

That  an  attachment  of  goods  to  compel  appearance,  and 
a  holding  thereof  to  answer  any  claim  which  a  plaintiff  may 
recover,  is  ^^  original  process,"  within  the  meaning  of  the  Ian- 


666  EASTERN  DISTRICT  OF  NEW  YORE, 

AtUns  V.  The  Fibre  Dtflint^gratii^  Gempeay. 


goage  of  the  statute  above  quoted,  is  not  doubtful.  That  the 
Circuit  and  District  Courts  of  the  United  States  cannot  send 
their  process  into  another  District,  in  suits  at  common  law  or 
in  equity,  and  thereby  obtain  jurisdiction  of  the  person,  is 
also  clear.  That,  in  actions  at  the  common  law  or  in  equity, 
they  cannot  proceed  by  attachment,  and  so  obtain  jurisdiction 
of  a  person  who  is  an  inhabitant  of  another  District,  is  settled. 
Indeed,  it  is  not  here  denied,  by  the  counsel  for  the  libellants, 
that,  in  such  actions,  the  statute  applies  according  to  its  very 
terms;  and  that,  in  order  to  jurisdiction,  the  defendant  must 
be  an  inhabitant  of  the  District  in  which  the  suit  is  brought 
or  be  found  therein,  if  the  defendant  be  an  inhabitant  of  any 
of  the  United  States.  {JPicguet  v.  Swan,  5  Mason,  86 ;  Toland 
V.  Sprague,  12  Pet,,  300 ;  Ed  paHe  Graham,  4  Wash.  C.  G. 
J?.,  211 ;  SoUingsworth  v.  Adams,  2  DaUas,  396 ;  Day  v. 
Newark  India  Bvhber  Co.,  1  EUOchf.  C.  G.  R.,  628,  which 
applies  the  principle  to  a  corporation  created  by  the  laws  of 
another  State ;  Scales  v.  North  Western  Ins.  Go.,  2  Guriii  G. 
C.  jR.,  212.)  If,  then,  the  present  is  a  "  civil  suit,"  within 
the  meaning  of  the  Act,  there  is  an  end  of  the  question;  and 
jurisdiction  of  the  defendant  could  not  be  acquired  by  attach- 
ment of  goods. 

1.  The  restriction  dted,  and  which  forms  part  of  the 
eleventh  section,  is  not  confined,  in  its  operation,  to  the  jiuis- 
diction  conferred  by  that  section.  This  is  clear,  because,  no 
civil  jurisdiction  is,  by  that  section,  conferred  upon  the  Dis- 
trict Courts;  and  yet  the  restriction  forbids  that  any  dvil 
suit  shall  be  brought  before  either  the  District  or  Circuit 
Court  in  any  other  District,  &c.  The  words  "  District  Court " 
and  ^^ either  of  said  Courts"  would  be  senseless  and  inopera- 
tive, if  the  restriction  did  not  apply  to  other  actions  than 
tiiose  which  were  authorized  by  that  section.  The  terms, 
therefore,  plainly  apply  to  the  District  Court  in  the  exercise  of 
some  jurisdiction  theretofore  mentioned,  and  must  operate  to 
limit  or  explain  the  powers  given  to  those  Courts  in  the  previous 
ninth  section.  Including  both  Courts  in  terms,  the  limitation 
operates  upon  the  jurisdiction  of  each  conferred  by  that  sec- 
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tion.  This  is  also  settled  by  the  cases  cited ;  for,  if  it  were 
otherwise,  then  the  District  Court  could,  in  the  exercise  of 
such  common  law  jmisdiction  as  is  given  by  the  ninth  section, 
proceed  by  attachment 

2.  The  Clongress  of  the  United  States,  when  this  restric- 
tion was  imposed,  were  in  the  very  act  of  framing  a  judicial 
system.  They  provided  for  the  organization  of  the  Courts, 
for  a  distribution  thereof  throughout  the  States,  bringing  the 
Federal  tribunals  within  easy  approach  by  every  citizen,  for 
the  determination  of  controversies  deemed  appropriate  to  those 
tribunals.  Their  jurisdiction  as  to  sabject  matter  was  made 
to  depend  chiefly  upon  the  nature  of  the  subjects  and  the  resi- 
dence of  the  parties,  who,  when  of  different  States,  might 
prefer  a  tribunal  existing  and  acting  in  freedom  from  State 
influence.  The  Courts  of  original  jurisdiction  were  located  in 
each  District.  As  they  acted  not  under  local  authority,  but 
derived  their  power  from  a  Government  embracing  the  entire 
Union,  they  might  seem  warranted  in  entertaining  suits 
against  defendants  residing  in  any  State,  however  remote,  and 
in  sending  process  for  service  compelling  appearance.  It  was, 
therefore,  of  great  and  manifest  importance,  that  some  rule  on 
this  subject  shoxdd  be  prescribed ;  and  it  was  done  so  as  to 
prevent  parties  proceeded  against  from  being  called  to  a  great 
distance  to  defend  actions  brought  against  them,  when  there 
was  a  Federal  tribunal  at  their  own  door  competent  to  admin- 
ister justice. 

3.  There  is,  therefore,  no  possible  reason  for  any  distinc- 
tion in  this  respect  between  a  suit  in  Admiralty  and  a  suit  in 
equity  or  a  suit  at  law.  A  suit  m  personam  in  the  Court  of 
Admiralty  is  within  the  jurisdiction  of  that  Court,  when 
founded  on  a  maritime  contract,  or  prosecuted  for  a  marine 
tort.  But  no  reason  can  be  stated  for  requiring  a  party  living 
in  New  Orleans  or  San  Francisco,  to  come  to  New  York  to 
defend  an  action  or  suit  on  the  covenants  in  a  charter  party, 
when  he  ought  not  to  be  required  to  come  there  to  defend  a 
suit  at  law  or  in  equity  founded  on  any  commercial  or  com- 
mon law  contract.    For  a  marine  tort  committed  by  a  resi- 
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dent  of  New  OrleanB,  he  is  liable  at  common  law,  and  may 
also  be  held  liable  in  the  Ooart  of  Admiralty.  There  is  no 
just  reason  for  holding  him  to  answer  in  such  case  in  any 
District  Oonrt  of  the  United  States,  however  remote,  if  the 
plaintiff  elects  to  proceed  in  Admiralty,  while,  if  the  plaintiff 
proceeds  at  common  law,  he  must  sue  in  the  District  of  the 
defendant's  residence,  or  in  the  District  in  which  he  may  be 
found.  The  reason  of  the  Act  of  Congress  includes  suits  tn 
pereanam  in  Admiralty,  as  fidly  as  in  equity  or  at  law. 

4.  The  word  ^'  civil "  is  used  in  the  Act  in  distinction  from 
^^  criminal."  In  the  9th  and  11th  sections,  conferring  juris- 
diction on  the  District  and  Circuit  Courts,  Congress  had 
spoken  of  ^'crimes  and  offences,''  ^^  civil  causes  of  Admiralty 
and  maritime  jurisdiction,"  ^'  suits  for  penalties  and  forfeit- 
ures," ^^  causes  where  an  alien  sues  for  a  tort,"  ^^  suits  at  com- 
mon law,"  ^^  suits  against  consuls  "  other  than  ^'  for  offences", 
and  ^^  suits  of  a  civil  nature  at  common  law  or  in  equity." 
They  then  declare  that  ^^  no  civil  suit "  shall  be  brought,  &c, 
A  civil  cause  of  Admiralty  and  maritime  jurisdiction  is  prose- 
cuted by  a  suit.  It  is  within  the  terms  of  the  restriction  as 
closely  as  a  cause  ^^  where  an  alien  sues  for  a  tort."  It  was 
wholly  unnecessary,  in  the  restrictive  clause,  to  recite  again 
the  several  terms  previously  employed,  as  suits  for  forfeitures, 
suits  against  consuls,  suits  at  common  law,  &c.,  and  civil 
causes  in  Admiralty.  These  are  all  civil  in  their  nature.  A 
cause  in  Admiralty  is  so  expressly  described.  It  is  a  dvil 
cause.  The  general  tenn  ^^  civil  suit "  was  apt  to  describe  all 
these  actions  and  causes  of  action,  and  it  was  so  employed. 
And,  as  the  Constitution  provided  that  criminal  prosecutions, 
jurisdiction  whereof  was  given  by  this  Act  to  the  Circuit  and 
District  Courts,  should  be  had  in  the  State  where  the  crime 
was  committed,  so,  also,  civil  suits  against  an  inhabitant  of  the 
United  States  were  required  to  be  brought  in  the  District 
whereof  he  was  an  inhabitant.  Jurisdiction  of  crimes  and 
offences,  as  well  as  of  proceedings  of  a  civil  nature,  being  con- 
ferred on  these  Courts  by  the  sections  mentioned,  this  classi- 
fication, by  the  word  "  civil,"  as  distinguished  from  "  crimi- 
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nal,"  was  an  essential  conformity  to  the  Constitutional  re- 
quirement, that  crimes  and  offences  should  be  prosecuted 
where  committed.  The  restriction,  therefore,  made  the  sys- 
tem in  this  respect  complete. 

5.  This  view  of  the  effect  of  this  statute,  securing  to  in* 
habitants  of  the  several  States  the  right  of  being  sued  within 
the  District  whereof  they  are  respectively  inhabitants,  is, 
therefore,  in  perfect  consistency  with  the  claim,  that  Courts  of 
Admiralty  have  general  power  to  proceed  m  personcmi  by 
attachment  of  goods,  where  the  defendant  cannot  be  found 
within  the  District,  so  far  as  that  is  asserted  in  Mawro  v. 
Almeida^  (10  WAeat.,  473,)  in  £Mff  v.  Shepherd,  (3  Story, 
849,  in  JBoyd  v.  Urquhart,  (1  Sprcbgue,  423,)  or  in  Bowys9(m 
V.  MiUer,  [Be^s  Adm,.  Hep.,  186.)  The  limitation  is  the  re- 
sult of  the  Act  of  Congress,  and  does  not  deny  the  original 
jurisdiction  or  practice  of  those  Courts,  or  their  present  power 
or  jurisdiction  where  the  respondent  is  an  alien  non-resident, 
or,  being  an  inhabitant  of  the  District,  conceals  himself  or 
absconds,  so  that  he  cannot  be  found. 

6.  To  the  suggestion,  that  the  Acts  of  Congress  regulating 
the  process  and  practice  of  the  Courts  are  in  such  general 
terms  that  they  and  the  Bxde  of  the  Supreme  Court  in  Admi- 
ralty have  operated  to  modify  the  Act  of  1789  limiting  juris- 
diction in  this  respect,  it  is  sufficient  to  say,  that  these  Acts 
are  not  designed  to  alter  or  enlarge  the  jurisdiction  of  the 
Courts,  but  only  to  regulate  the  exercise  of  jurisdiction  where 
it  exists.  I  understuad  this  to  be  distinctly  affirmed  in  To- 
land  V.  Sprague,  already  cited.  Indeed,  if  these  Acts  are 
held  to  authorize  the  Supreme  Court  in  any  respect,  by  rule, 
to  abrogate  the  restriction  in  the  Act  of  1789,  it  cannot  be 
confined  to  the  jurisdiction  of  Courts  of  Admiralty.  For,  the 
Act  of  1842  (relied  upon  as  above)  gives  the  same  power 
touching  proceedings  at  the  common  law  and  in  equity  as  in 
Admiralty ;  and  the  construction  and  effect  contended  for 
would  enable  that  Court  practically  to  repeal  all  the  restric- 
tionfi  contained  in  the  Act  of  1789  on  this  subject,  and  to 
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authorize  oommon  law  actiona  against  inhabitaotB  of  any  State 
to  be  brought  in  any  District  of  the  United  States. 

Of  the  cases  of  Cla/rke  t.  The  New  Jersey  Steam  Namgor 
Hon  Campan/y^  (1  Story^  531,)  and  The  JVew  Jersey  SUaaa 
IfamgnUan  Company  v.  MerchcmUf  Banky  (6  How.^  844,)  it 
is  sufficient  to  say,  that  the  point  discussed  in  this  case  was 
neither  raised  nor  decided  in  either ;  and  the  first  named  case 
is  fall  to  the  effect  above  asserted,  that,  on  this  question,  a 
corporation  stands  in  the  same  position  as  a  natoral  person. 
The  effect  of  the  11th  section  of  the  Judiciary  Act  on  the 
power  of  the  Court  to  proceed  against  either,  was  not  raised, 
discussed  or  decided.  The  decision  in  the  last  named  case 
related,  first,  to  the  merits,  and,  second,  to  the  inquiry 
whether  the  case  was,  in  its  nature,  cognizable  in  a  Court  of 
Admiralty.  The  synopsis  of  the  case  first  named,  as  reported, 
woxdd  suggest  that  the  point  in  question  was  decided  ad- 
versely to  the  views  I  have  expressed ;  but,  in  truth,  the  point 
was  not  raised,  the  opinion  stating  that  it  had  not  been 
doubted,  and  referring  to  the  general  doctrine  of  Mwnro  v. 
Ahneidaj  with  which  mjr  views  are  in  no  conflict. 

The  case  last  referred  to  suggests  what  is,  perhaps,  suffi- 
ciently obvious  without  discussion,  that  the  jurisdiction  of 
Courts  of  Admiralty  by  libel  and  process  in  rem  is  in  no  con- 
flict, but  is  in  entire  harmony,  with  the  views  I  have  expressed. 
In  those  cases,  the  Court  has  jurisdiction  of  the  rem  wholly 
irrespective  of  the  question  to  whom  it  belongs.  For  all  the 
purposes  of  the  proceeding,  the  liability  rests  upon  the  remj 
and  it  is  made  to  answer.  In  form  and  in  substance,  that  and 
that  only  is  charged.  It  is  a  proceeding  for  the  enforcement 
of  a  maritime  Uen  already  existing,  or  acquired  by  the  seizure 
of  the  subject  of  the  lien,  and  to  be  enforced  against  it,  with- 
out regard  to  questions  of  title  or  ownership ;  and  one  who 
intervenes  as  claimant  does  so,  not  to  defend  himself  from  lia- 
bility, but  for  the  protection  of  the  rem  proceeded  against. 
!N'or  is  the  right  of  intervention  at  all  confined  to  one  who  is 
liable  upon  the  same  cause  of  action.  Such  a  proceeding,  in 
very  form  adverse,  not  to  an  inhabitant  of  the  United  States, 
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but  to  a  rem  or  subject  within  the  Dietrict,  upon  which  the 
liability  was  chargeable,  was  so  clearly  according  to  the  estab- 
lished jurisdiction  and  practice  of  Courts  of  Admiralty,  that 
it  must  have  been  recognized  by  Congress,  and  neither  the 
words  of  the  Act,  nor  any  reasonable  implication  therefrom, 
affect  it. 

I  have  examined  the  opinion  of  Judge  Shipman,  of  the 
District  Court  for  Connecticut,  in  BImr  v.  jBemiSj  in  Admi- 
ralty, (August,  1863,)  and  that  of  J  udge  Hoffman,  of  the  District 
Court  for  California,  in  Wilson  v.  Pierce^  (15  La/o)  Reporter^ 
137,  July,  1852,)  and  am  constrained  to  concur  in  their  con- 
clusion. Their  opinions  embody  many  of  the  views  I  have 
suggested,  and  very  ably,  I  think,  present  most  of  the  consid- 
erations pertinent  to  the  subject,  with  the  authorities. 

In  the  opinion  of  the  District  Court  in  this  case,  the  oppo- 
site conclusion  is  ably  sustained,  and  the  practice,  said  to  be 
of  long  standing  in  the  Southern  District  of  !N'ew  York,  is 
stated  to  be  in  conformity  with  such  conclusion.  K  I  could 
satisfy  myself  that  such  practice  was  not  forbidden  by  the 
Judiciary  Act,  I  should  prefer  to  make  no  decision  disturbing 
such  practice.  I  have,  therefore,  retained  the  case,  for  further 
and  more  deliberate  consideration,  longer  than  I  should  other- 
wise have  deemed  necessary.  I  am,  however,  by  my  convic- 
tions, compelled  to  concur  with  the  conclusions  of  Judges 
Hoffman  and  Shipman,  and  to  hold,  that  jurisdiction  of  the 
defendants  was  not  acquired  by  the  District  Court,  by  the 
attachment  in  this  case. 

The  decree  herein  must,  therefore,  be  reversed,  and  the 
stipulators  be  discharged  from  their  stipulations  provisionally 
given. 


APPENDIX. 


I. 


ItuU  of  ih$  OireuU  C&wrt  of  the  VniUd  Statei  for  the  Southern  Distrietof  A^ew 
York,  adopted  tinee  thepiMcaium  of  the  eiaeth  volume  of  theee  JReporte, 


Jahuabt  14fli,  1871. 

lasaeB,  whether  of  Iaw  or  fact,  and  appeals,  in  this  Goart,  may  be  notioed 
for  trial  or  hearing,  and  plaoed  upon  the  calendar,  by  either  party;  and  either 
party  noticing  the  same  may,  when  the  cause  shall  be  called,  moye  the  trial  or 
hearing,  and  take  verdict  or  judgment,  or  order  to  disndss  the  snit  for  not 
going  to  trial,  as  the  Gonrt  shaU  direct. 
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Bee  ADiOBiXTT,  1. 

Amzstaht  TiXAmmn. 
In^hnal  IUtxiius,  9,  10. 

ADMIBALTT. 

1.  A  carrier  can  maintain  an  action,  in 
Admiralty,  for  dama^  done  to  goods 
in  his  care.     7%eat.John,  220 

2.  A  District  Court  of  the  tToited 
States,  as  a  Court  of  Admiralty,  can- 
not obtain  jurisdiction  to  proceed  tn 
cwTfonam  against  an  inhabitant  of  the 
United  States,  not  residing  within 
tiie  District,  by  attachment  of  the 
Boods  or  property  of  such  inhabitant, 
found  therein,  to  compel  an  appear- 
ance. AtkinM  T.  Filfre  Diemtegrating 
Co.,  665 

8.  The  cases  of  non-resident  aliens,  and 
of  inhabitants  resident  within  the 
District^  but  absconding  therefrom, 
or  ooncealed  therein,  distinguished. 

id. 

4.  The  case  of  Ma^ro  ▼.  Almeida,  (10 
Wheaion,  47ft,)  commented  on.      id. 

6.  A  corporation  created  by  or  under 
tiie  laws  of  another  State  of  the  Uni- 
ted States,  is  to  be  regarded,  in  refer- 
ence to  the  point  aboTe  stated,  as 
an  inhabitant  of  the  State  by  or 
imder  whose  laws  it  was  so  created. 

id. 

6.  An  entry  in  the  record  of  the  Dis- 
trict Court,  that,  «n  the  retoni  day 


of  the  process  of  attachment,  A.  B. 
"  appears  for  the  respondent,  and  has 
a  week  to  perfect  an  appearance,  and 
to  answer,^  does  not  show  a  submis- 
sion to  tiie  jurisdiction  and  a  waiyer 
of  objection,  which  precludes  such 
respondent  from  insisting  thereafter 
that  the  Court  has  not,  by  attachment 
of  goods,  obtained  jurisdiction  to 
proceed  in  the  cause  against  him.  id. 

Bee  Bnx  or  LADnre,  1  to  6. 
Chartib-Pabtt,  4. 
Coujuon. 
Eyidxnob,  2. 

P&AOnGB,  1,  8. 

SmppiNO,  8,  7  to  18. 


ADVANCE. 


Bee  Sflirpnro,  1  to  18. 


AFFIDAVIT. 
BeeUMMOYAU 


AGREEMENT. 

Bee  Chartib-Pabtt,  1. 
Sau. 


AMENDMENT. 

1.  An  amendment  of  the  Hbel,  as  to 
tiie  amount  of  damaees  claimed,  in  a 
suit  on  a  collision,  allowed,  to  remoye 
a  formal  difficulty  in  the  way  of  a 
Just  award.     TKe  Bt.  John,  220 

See  BANXAorroT,  9. 
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Bet  Peaotios»  1,  8. 
BAincKDnoT,  8. 


,  ASSISTANT  TREASURER. 

1.  Under  the  6th,  8th  and  10th  seetionB 
of  the  Act  of  Aofsiut  8th,  1848,  (9 
U,  8,  8taL  at  Lara;  69,)  and  the  Act 
of  March  8d,  1867,  (11  Id.,  249,)  and 
the  two  sets  of  Clrcnlar  Inatnxi^ona 
iflsaed  bv  the  Secretaij  of  the  Treas- 
nry  on  the  27th  of  May,  1867,  and 
the  Act  of  July  17th,  1882,  (12  Id.^ 
698,)  and  the  Circnlar  of  the  Treaa. 
nry  Department  of  October  27th, 
1882,  and  the  Act  of  May  2d,  1888, 
(14  Id.,  41,)  and  the  Act  of  June  14th, 
1888,  (Id.,  84J  and  the  Circnlar  of 
the  Treaanry  Department  of  NoVem- 
ber  10th,  1888,  moneya  of  the  United 
States  placed  in  the  handa  of  an  as- 
ristant  qaarter>ma8ter  in  the  United 
States'  army,  for  diabureement  by 
him  as  a  disbnraing  officer  of  the 
United  States,  and  deposited  by  him 
with  an  assistant  treasurer  of  the 
United  States,  continue  still  to  be 
moneys  of  the  United  States.  Mor- 
gan t,  VanDyek,  147 

2.  Such  assistant  treasurer  is  not  Hable 
in  assumpsit  to  such  depositor  for 
such  moneys.  id. 


ATTAGHMENT. 

1.  Where  an  injunction,  restraining  the 
inirinffement  of  a  patent,  was  issued 
on  a  final  decree  in  a  suit  in  equity, 
and  a  motion  was  afterwards  made 
for  an  attachment  against  the  defend- 
ant, for  yiolating  the  injunction  by 
selling  an  article  alleged  to  be  an  in- 
fringement of  the  patent,  and  it  ap- 
peared that  no  such  artide  had  been 
sold  by  the  defendant  prior  to  the 
making  of  the  decree,  and  it  did  not 
appear  that  such  an  article  existed 
before  the  making  of  the  decree,  and 
an  issue  was  &irly  raised,  on  the  fiMsts, 
as  to  whether  such  article  was  an  in- 
fringement of  the  patent:  HM,  tliat 
such  issue  could  not  be  disposed  of 
on  a  motion,  on  affidayits,  but  must 
be  determined  in  a  suit  brought  for 
the  purpose.    lAddU  y  Ocry,  1 


2.  JBM,  also,  that  the  ease  was  not  a 
proper  one  in  wliioh  to  direct  proofo 
to  be  taken  before  a  Master,  id. 

See  Aphdultt,  2  to  8. 


& 
BANE. 
See  JmuDionoir,  8  to  6. 

BANKRUPTCnr. 

1.  Under  the  bankmptoy  Act  of  March 
2d,  1887,  (14  tr,  &  StaL  at  Larg^, 
617,)  all  property  of  a  bankrupt,  in 
his  actual  possession  at  the  time  of 
the  filing  m  the  petition  in  bankrupt- 
cy, passes  into  the  liands  of  tne 
assignee  the  instant  he  is  appointed. 
In  re  Vogel,  18 

2.  Where  property  that  was  in  posses- 
sion of  a  buikrupt  when  he  med  hia 
yoluntary  petition,  and  was  embraced 
in  the  inventory  to  such  petition,  aa 
property  assignable  under  the  Aet^ 
was  afterwardB  taken  by  process  In 
replevin  issued  from  a  State  Coiirt» 
by  a  creditor  who  hAd  sold  it  to  the, 
bankrupt,  but  claimed  that^  because 
of  fraud,  the  tide  to  it  iiad  not  passed, 
the  process  stating  that  the  bankrupt 
claimed  to  have  purchased  the  prop- 
erty, and  the  bankrupt  was  adjudged 
such,  and  an  assignee  was  appointed : 
Held,  in  a  proceeding  instituted  by 
the  assignee  against  the  creditor,  that 
the  creditor  must  restore  the  property 
or  its  value  to  the  assigpaee,  and  that 
the  proper  remedy  of  the  creditor  was 
to  apply  to  the  District  Court  for 
relief,  or  to  institute  a  proper  action 
against  the  assignee  in  the  District 
(£urt  or  in  tius  Court  idL 

8.  The  nature  of  the  superintoiding  or 
revisory  power  given  to  the  (Srcuit 
Court  over  procMdings  in  l>ankrupt- 
oy,  by  the  2a  section  of  the  bankruptcy 
Act  of  March  2d,  1887,  (14U.&  Stai. 
at  Large,  618,)  considered  and  stated. 
In  re  Bininger,  169 

4.  The  superintondenee  and  jurisdiction 
conferrod  upon  this  Court  by  the  2d 
section  of  tiie  iMuikruptoy  Act  of 
March  2d,  1887,  (14  U.  8,  StaL  at 
Large,  618,)  is  rtrriaory,  and  does  not 
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confer  on  this  Gonrt  the  power  spe- 
cifically to  execute  the  decrees  of  uie 
District  Court,  or  to  assume  the 
primary  exercise  of  the  jurisdiction 
conferred  on  the  IMstriot  Court  by 
the  1  at  section  of  that  Act.  In  re 
Bininger,  166 

5.  Where  an  assignee  in  bankruptcy 
brings  a  suit  in  equity  in  this  Court, 
under  the  2d  section  of  the  bankrupt- 
cy Act  of  March  2d,  1867,  ( 14  U,  8. 
Stat,  at  Large^  SIS,)  against  a  person 
claiming  adyersely  a  title  to  property 
in  the  possession  of  such  person,  to 
haye  the  question  of  such  title,  as  be- 
tween sucn  assignee  and  such  person, 
determined,  he  must,  in  order  to  en- 
title himself  to  an  injunction  pendente 
lite,  restraining^  such  person  from  in- 
termeddling inth  such  property,  and 
to  a  receiyership  thereof,  show  some 
emergency,  some  peril  of  loss  which 
the  C^urt  will  be  unable  completely 
to  redress;  and  the  danger  must  be 
clear,  and  the  right,  in  general,  free 
from  reasonable  doubt  Beeeher-v, 
BiningeTf  170 

6.  Where  a  summary  proceeding  by 
petition,  by  An  assignee  in  banlmipt* 
cy,  against  a  third  person,  to  recover 
assets  claimed  to  belong  to  the  bank- 
rupt, had  been  entertoined  by  the 
District  Court,  and  it  had  m^ide  a 
decree  thereou  in  fayor  of  the  as- 
sienee,  and  the  defendant  petitioned 
this  Court,  under  the  2d  section  of 
the  bankruptcy  Act  of  1867,  to  re- 
yiew  such  decree,  this  Court  set  aside 
such  decree  as  founded  on  irregular 
proceedings,  without  costs  to  either 
party,  and  with  leaye  to  the  assienee 
to  file  a  bill  in  the  usual  way  against 
the  defendafat    In  re  Boneeied,    175 

7.  Where,  as  the  result  of  proceedings 
in  inyoluntary  bankruptcy,  a  larffe 
amount  of  property  was  In  the  hands 
of  the  assignee  subject  to  distribution 
to  creditors,  this  Court  allowed  to 
the  petitioning  creditor  who  insti- 
tuted the  prooee^Dgs,  to  be  paid  out 
of  the  fund  in  the  hands  of  the  as- 
signee, a  reasonable  sum  for  the  ex- 
pense Incurred  by  him  In  employing 
counsel  to  conduct  such  proceedings 
to  an  acyudication.  In  re  yew  York 
Mail  8teamtihip  Co.,  178 

8.  Where  a  person  claiming  to  be  a 
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creditor  of  a  bankrupt,  after  the  re- 
^  jecti(>n  of  his  claim  by  the  District 
Court,  undertook  to  appeal  from  such 
decision  to  this  Court,  under  section  8 
of  the  bankruptcy  Act  of  llsrch  2d, 
1867,  (14  U.  A  Slot,  at  Large,  620,) 
but  did  not  comply  witlt  the  proyi- 
sions  of  that  section  in  regard  to 
entering  his  i^peal,  or  with  the  pro- 
yisions  of  general  'order  number  26, 
prescribed  by  tiie  Justices  of  tiie  Su- 
preme Court,  in  regard  to  filing  his 
appeal  and  settine  forth  a  statement 
in  writing  of  his  daim,  this  Court,  on 
motion  of  the  assignee^in  bankruptcy, 
dismissed  the  attempted  i^ypeaL  In 
re  Coleman,  192 

9.  The  District  Court,  on  the  trial  be- 
fore a  jury,  as  to  the  fact  of  bank- 
mptcy,  in  an  inyoluntary  proceeding 
under  g  89  of  the  bankniptcy  Act 
of  March  2d,  1867,  (14  U,  k  StaL  at 
Large,  686,)  has  power  to  permit  an 
amendment  of  the  creditor's  petition. 
In  re  Bininger,  262 

10.  What^constitntes  insolyenoy,  under 
§  89  of  that  Act,  defined.  id. 

11.  An  order  of  a  State  Court  appoint- 
ing a  receiyer  of  the  property  of  a 
debtor  is  "  legal  process,"  within  the 
meaning  of  §  89  of  that  Act        i  id, 

12.  The  appointment  by  a  State  Court 
of  a  receiyer  of  the  property  of  a 
debtor,  for  the  purpose  of  paying  his 

.  debts,  defeats  and  delays  the  opera- 
tion of  that  Act.  id. 

18.  Where  a  debtor  yoluntarily  pro- 
cures his  property  to  be  taken  on 
leeal  process,  and  the  efiiDct  of  such 
taking  is  to  defeat  or  delay  tiie  opera- 
tion of  that  Act,  he  must  be  held  to 
haye  intended  to  produce  such  ef- 
fect id, 

14.  For  a  solyent  trader  to  suspend 
payment  and  not  resume  within  four- 
teen days  is  fraudulent  as  asainst  his 
creditors,  and  is  an  act  of  bankrupt- 
cy, within  g  89  of  that  Act  id. 

16.  In  a  proceeding  in  inyoluntary 
bankruptcy  against  two  debtors, 
where  only  one  of  them  contests  the 
fact  of  bankruptcy,  it  is  not  proper, 
the  acts  of  bankruptcy  being  estab- 
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liflhed,  to  ioqnire  into  the  motire  of 
the  petitioaen  in  proeecntinff  the 
petiaon,  or  into  the  fkct  of  the  <So- 
opention  of  the  other  debtor  with 
the  petiticHiers,  or  into  hit  motiTe  for 
doing  to.  id. 

16.  Sections  85  Md  89  of  the  benkmptr 
ej  Act  of  Umh  ad,  1867,  (14  U.  S. 
Sua,  at  Large,  028,  588,)  mnat  be 
ooDetmed  toffether,  and  en  neeignee 
is  not  entiUra  to  any  gre«ter  rights 
in  respect  to  reooTeiinff  beck  money 
or  oUier  property  nnaer  the  81Hh 
section  then  he  is  entitled  to  under 
the  86th  section.  Hubbard  Y.AOairi 
Warkt,  284 

17.  Where  he  seein  to  recover  back 
money  paid  with  a  view  to  give  a 
preference  to  a  creditor,  he  mnst 
show,  in  order  to  entitle  himself  to 

.  recover,  that  the  preference  was 
ffiven  witldn  four  months  before  the 
filing  of  the  petition  in  bankrupt- 
cy, id, 

18.  A  transfer  of  property  made  by  a 
bankrupt  trader,  when  he  was  insolv- 
ent, to  a  person  who  then  had  reason- 
able cause  to  believe  such  insolvency, 
such  transfer  having  been  made  with 
the  intent  on  the  part  of  both  parties 
to  give  a  preference  to  theitrans- 
feree,  as  a  creditor,  held  void,  and 
the  transferee  excluded  firom  proving 
his  debt  as  a  claim  against  the  estate 
of  the  bankrupt  Cookinffham  v. 
Morgan,  480 

19.  The  assignees  in  bankruptcy  were, 
in  this  case,  held  to  be  entitled  to 
recover  back  the  property  transfer- 
red, aod  the  value  of  any  of  it  that 
had  been  sold,  with  interest  from  the 
time  they  demanded  it ;  and,  as  the 
transferee  had  not  acted  in  g^ood 
faith  and  under  an  honest  mistake,  he 
was  not  allowed  amounts  which  he 
had  paid  to  obtain  the  benefit  of  the 
transfer.  id. 

Bet  ClBODIT  COUBT,  2. 

PnAonox,  2. 


BILL  OF  LADING. 

1.  Wbere  a  bill  of  lading,  covering  the 
shipment  of  bales  of  cotton  by  a 


vessel,  contained  a  clause  that  sudi 
bales  should  l>e  at  the  risk  of  the 
owner,  sMpper,  or  coniignee  thereof 
as  soon  as  delivered  fmm  the  tackles 
of  the  vessel  at  her  port  of  destina- 
tion, and  that  they  should  be  received 
by  the  conngnee  thereof  package  by 
package,  as  so  deUvered,  and  tut,  if 
not  taken  away  Uie  same  day  by 
him,  they  misht  be  permitted  to  lie 
where  landea,  at  the  risk  of  such 
owner,  shipper,  or  consignee,  the 
consignee  libelled  tlie  vessel  for  the 
non-delivery  of  some  of  the  bales. 
It  appeared  that  the  consignee  had 
proper  notice  of  the  arrivu  cf  the 
vessel,  and  of  her  discharge,  and  that 
the  proilw  of  dlschaive  was  at  a 
reasonable  and  proper  3me,  and  that 
the  consignee  had  an  opportunity,  by 
reasonabK  diligence,  to  identify  his 
cotton  and  receive  it»  and  it  was 
placed  safely  on  the  wharf,  when  dis- 
charged, and  was  not  actually  deliv- 
ered by  the  agents  of  the  vessel  to 
another  party:  Held,  that  the  vessel 
was  not  liaue  lor  l^e  loss  of  the 
cotton.    TheSanUu,  186 

2.  It  was  the  duty  of  the  carrier,  notr 
withstanding  such  special  contract 
to  g^ve  reasonable  notice  of  the 
arrivid  and  discharge  of  the  vessel, 
to  land  the  goods  i2apr(^>er  time, 
and  to  give  to  the  consignee  a  fair 
opportunity  to  identify  his  goods,  and 
receive  them  into  his  care.  id. 

8.  A  veasel  gave  bills  of  lading  for 
cotton  in  Savannah,  makiitt  it  deliv- 
erable to  order  in  New  Yor£  G.,  the 
shipper  of  the  cotton,  drew  his  draft 
at  Savannah,  on  P.,  in  New  York,  to 
the  order  of  B.,  "  Cashier,"  and  en- 
dorsed the  bills  of  lading  to  B., 
"Cashier."  The  draft  was  d&counted 
for  G.  by  M.,  with  moneys  of  A,  snd 
the  proceeds  were  applied  by  G.  to 
pay  for  the  cotton,  on  its  purchase 
fromM.  The  draft  and  the  bills  of 
lading,  so  endorsed,  were  delivered 
by  G.  to  M.  They  were  sent  by  M. 
to  B.,  "  Cashier,*  to  collect  the  inA, 
for  the  credit  of  the  account  of  A. 
with  the  bank  of  which  B.  was  cash- 
ier. Thebills  (blading  were  intended 
as  a  transfer  of  the  cotton  to  B.,  ss 
security  for  the  payment  of  Uie  dnft 
On  the  bill  of  lading  retained  by  the 
vessel  was  a  memoniidum  that  the 
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cotton  wftB  for  P.  The  yessel,  on  the 
next  day  after  her  arrival  at  Kew 
York,  deliyered  the  cotton  to  P., 
without  the  presentation  of  any  of 
the  outstanding  bills  of  ladine.  The 
draft  not  beinff  paid,  B.  brought 
this  suit,  in  Admiralty,  against  the 
yessel,  in  his  own  name,  for  the  yalne 
of  the  cotton :  Held^  that  the  veesel 
was  Hable  therefor  to  B.,  in  this  snit. 
J%e  Thamei,  226 

4.  If  Uie  yesael  might  haye  been  Justi- 
fied in  leaying  the  cotton  on  the 
wharf,  under  certain  special  proyi- 
sions  in  the  bill  of  lading,  actual 
deHyery  to  persons  hayinr  no  author- 
ity to  reoeiye  it  was  not  justified  by 
delay  in  the  presentation  of  the  bill 
of  lading  by  tine  holder  tbereoll     id. 

6.  Although  tbe  draft  was  made  pay- 
able to  B.,  "  Cashier,"  in  order  that 
he  might  receive  payment  thereof 
and  pay  over  the  proceeds,  he  could 
proceed  in  Admiralty  against  the 
vessel  in  his  own  name.  id. 

6.  The  master  of  a  vessel  has  no  power, 
by  signing  a  bill  of  lading  for  soods 
which  are  not  on  board,  to  gaaj^ 
the  'vessel  or  her  owner.  The 
Loan,  244 

7.  Nor  has  he  such  power,  where  the 
the  vessel  is,  by  the  consent  of  her 
general  owner,  in  the  hands  of  a 
party  who  has  contracted  to  pur- 
chase her,  and  the  latter  distinctly 
authorizes  the  signing  of  the  bill  of 
lading  and  induces  the  master  to  sign 
it  Id. 

8.  Where  the  party  who  had  contracted 
to  purchase  the  vessel,  having  pos- 
session and  control  of  her,  procured, 
by  misrepresentation,  the  prepara- 
tion of  a  ialse  bill  of  lading,  covering 
goods  not  on  board,  and  the  master 
of  the  vessel,  in  reliance  on  the  rep- 
resentation, signed  it:  Ileld^  that  the 
vessel  was  not  liable  for  the  value  of 
the  goods  named  In  the  bill  of  lading, 
but  not  on  board,  to  a  person  who,  m 
reliance  on  the  bill  of  lading,  ad- 
vanced money  thereon.  id. 


BONA  FIBB  PURCHASER. 
Sh  Was,  12, 18. 


C. 

CARRIER. 

See  Admiealtt,  1. 

Bill  op  Ladino,  1,  2. 

CASES  CITED  AND  EXAMINED. 

1.  Walker  «.  Congreve,  (1  CarpmaeFs 
Rep.,  866.)    Beaiom  v.  QmtUard,   IS 

2.  Feathers  «.  The  Queen,  (12  Law 
Times  Rep.,  new  series^  114.)  MeaUm 
V.  Qwntard,  78 

8.  Potter  V.  Holland,  (4  Blatohf.  C.  C. 
R.,  206.)    Potter  v.  Bramudorf,    97 

4.  Manro  «.  Almeida,  (10  Wheaton, 
478.)  A^ne  v.  Mbre  DiaintegraHing 
Co.,  665 

CERTIFICATE. 
Bee  Removal. 


CERTIFICATE  OF  PROBABLE 
CAUSE. 
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CHARTER-PARTY. 

1.  Where  a  charter-party  for  the  charter 
of  a  vessel  was  made  in  Ceylon,  in 
November,  1862,  the  charter  money 
to  be  $29,000,  "  to  be  paid  in  cash, 
on  right  and  safe  delivery  of  the 
cargo^  at  New  York :  Held,  that,  in 
view  of  the  circumstances  which  led 
to  the  contract,  and  under  which  it 
was  made,  and  of  its  terms,  the 
amount  to  be  paid  must  be  regarded 
as  having  been  amed  to  be  paid  in 
gold  or  silver,  ana  not  in  the  lawful 
paper  currency  of  the  United  States. 
Gtadetoner.  Uhamberiain,  207 

2.  Where  a  vessel  is  chartered  on  a 
time  charter,  for  a  voyage,  the  time 
to  be  paid  for  at  a  specified  rate,  her 
obligation  to  her  charterer  is,  that 
she  will  sail  without  unnecessary  de- 
lay, and  proceed,  with  all  reasonable 
despatch^  to  her  destination.  The 
Sftcceee,  661 
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8.  The  oondltioiDt  of  the  ooDtnei.  the 
nature  of  the  cargo,  and  the  object 
of  Uie  Toyage,  may  all  be  conndered, 
in  determining  -what  is  reaaonable. 

4.  The  role  of  damages,  in  a  sait  in 
Admiraltv,  brought  by  the  charterer 
against  the  Teasel,  for  a  breach  of 
that  obligation,  is,  that  the  libellant 
is  entitled  to  the  diiferenoe  between 
the  fair  market  Tslne  of  the  cargo  at 
the  port  of  destination  on  the  day 
when  the  cargo  ought  to  haTe  been 
deliyered,  and  its  Tuue  at  the  tame 
when  the  yeaeel  arrivedt  And  made, 
or  was  in  readiness  to  make,  such 
deliTery.  id. 


CIRCUIT  COURT. 

1.  Under  the  14th  section  of  the  Judi- 
ciary Act  of  September  24th,  1789, 
(1  U,  8,  Siat  at  Largt,  81,)  this  Court 
hss  power  to  issue  a  writ  of  prohibi- 
tion only  in  cases  where  such  writ  is 
necessary  for  the  exercise  of  its  juris- 
dicUon.    JnrtBininger,  159 

2.  'Where  C.  had,  jointly  with  B.,  his 
co-partner,  been  adjudged  a  bankrupt 
by  the  decree  of  the  District  Court, 
and  had  brought  such  decree  before 
this  Court  for  reriew,  and  was  also 
prosecuting  suits  in  a  State  Court 
against  B/in  respect  to  the  property 
of  the  co-partnersiiip  and  the  pro- 
ceedings in  the  District  Court:  Held, 
that  this  Court  had  no  authority  to 
issue  a  writ  of  prohibition  to  the 
State  Court  from  ioiAhflr  entertaining 
such  suits.  '  id. 

StB  BAinmupror,  8, 4. 
JuuBDicnoN,  2  to  6. 
pRAonoB,  2. 
Wae,  9. 


COLLISION. 

1.  Where,  at  nigfat»  and  with  a  strong 
wind  from  the  northwest,  the  true 
course  of  one  yessel  was  northeast  by 
north,  but  she  was  in  fact  running 
northeast,  close-hauled  on  the  wind, 
and  the  true  course  of  another  Tcssel 
was  southwest,  but,  to  prevent  lee- 
way, she  was  in  iiact  headed  south- 


west by  west^and  it  was  so  dark 
towards  the  northeast  that  a  Teasel 
without  a  light  (wuld  not  be  seen  at  a 
greater  distance  than  60  or  60  feet» 
and  it  was  so  light  towards  the  south- 
west that  a  Tessel  without  a  light 
could  be  seen  from  800  to  600  ywds 
distant  and  the  Utter  Tessel  saw  the 
former  Tessel  about  one  point  on  her 
lee  bow,  and  about  800  yards  distant^ 
and  the  former  did  not  see  the  lattor, 
but  suddenly  a  light  was  seen  bv 
tiie  former,  over  her  lee  bow,  to  flash 
from  the  latter,  at  a  distance  of  60  or 
60  feet  off,  snd  the  two  Tessels  oame 
into  collision,  the  stem  of  the  former 
striking  the  latter  on  the  port  side, 
forward,  and  the  owners  of  the  latter 
sued  the  former  for  the  damage: 
Eeld^  that  the  former  was  not  in 
finult     Tlu  JBHsaUth  JBngUth,      180 

2.  Where  a  collision  occurred  at  sea,  at 
night,  between  a  brig  and  a  steamer, 
whereby  the  brig  was  sunk,  she  hsT- 
ing  been  struck  on  her  starboard 
siae  by  the  steamer's  stem,  and  it 
appeared  that  the  starboard  side- 
lignt  of  the  brig  was  not  so  burning 
at  the  time  that  it  could  be  seen 
from  the  steamer:  Held,  thai,  the 
brie  being  thus  in  fault,  the  steamer 
coiud  not  be  held  liable  for  the  col- 
lision, unless  some  fault  on  her  part 
was  shown,  so  concurriog  with  the 
fault  of  the  brig,  as  to  warrant  a 
claim  to  contribution.    2%e  Ariadtu, 

211 

8.  Vessels  hsTe  a  right  to  assume  that 
<^er  Teasels,  if  in  their  neighbor- 
hood in  the  nighty  are  actuig  in 
obedience  to  the  statute  regulations; 
and  when,  by  reason  of  the  neglect 
of  the  brig  to  carry  a  proper  light, 
she  was  not  seen  m  time  to  enable 
the  steamer  to  avoid  a  collision,  the 
brig  cannot  insist  that,  by  extraor- 
dinary vigilance,  she  might  have 
been  discovered  from  the  steamer  at 
a  few  yards  g^reater  distance,  and 
claim  contribution  on  that  ground. 

*       id, 

4.  Where  a  sdiooner,  close-hauled,  was 
crossing  the  course  of  a  steamer: 
Neldt  that  it  was  the  privilege  and 
duty  of  the  schooner  to  keep  her 
course,  and  the  duty  of  the  steamer 
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to  avoid  the  schooner.    7%e  WeiUm 
M€tropolia,  214 

0.  The  following  conelnslons  arrived  at 
in  respect  to  the  oolliMon  in  this 
case,  which  occurred  at  nighty  be- 
tween a  schooner  and  a  steamer: 
(1.)  If  the  night  was  either  so  dark 
or  so  foggy  that  the  steamer, 
by  slowing,  stopping  and  back- 
ing as  soon  as  she  disrovered 
the  schooner,  conld  not  avoid 
the  collision,  then  the  steamer 
was  moving  at  too  great  speed; 
(2.)  It  was  a  fault  in  uie  steamer, 
when  she  saw  the  schooner 
and  the  danger  of  collision,  to 
port  her  hSm,  in  ignorance 
of  the  direction  in  which  the 
schooner  was  heading ; 
(8.)  If  the  helm  of  the  steamer  had 
been  kept  steady,  the  fact  that 
the  course   of   the  schooner 
was  across  the  course  of  the 
steamer,  to  the  starboard  of 
the  steamer,  would  soon  have 
appeared,  and  also  the  fact 
that  the  proper  change,  if  any, 
was  for  the  steamer  to  star- 
board, id 

6.  Where  a  schooner  was  crossing  the 
course  of  a  steamer,  towards  the 
port  side  of  the  steamer,  and  the 
steamer  starboarded  her  helm:  MUd, 
that  the  steamer  was  in  favlt.  T^e 
VicktbwTff,  216 

7.  Where  a  vessel  is  tacking  in  a  river 
•  or  a  narrow  channel,  a  vessel  ap- 
proaching her  under  tiie  pressure  of 
an  obligation  to  avoid  her,  has,  in 
general,  the  riffht  to  assume  that  she 
will  beat  out  her  tack ;  but  this  as- 
sumption must  yield  to  peculiar  ex- 
igencies, id. 

8.  Where  a  steamboat  was  going  down 
the  Hudson  river,  and  another  steam- 
boat was  g^ing  up  that  river  with  a 
barge  in  tow  on  her  port  side,  and  a 
collision  occurred  between  the  former 
vessel  and  the  barge,  in  consequence 
of  the  attempt  of  the  former  vessel 
to  pass  on  the  starboard  side  of  the 
latter  vessel,  the  latter  vessel  being 
near  the  shore  that  was  on  her  star- 
board side:  Edd,  that  the  former 
vessel  was  in  fault    Th«J3L  John, 

220 


9.  Steamboats  meeting  on  the  Hudson 
river  must  pass  to  the  right,  unless 
there  be  some  substantial  reason  why 
that  cannot  be  done.  icL 

10.  The  necessity  of  a  lookout  on  the 
bow  of  a  large  steamboat,  enforced. 

id, 

11.  A  steamboat  which  gives  a  signal 
to  another  vessel  for  a  departure 
from  the  ordinary  rule  of  navigation, 
must  take  the  hazard  of  the  conse- 
quences of  making  such  departure 
herself,  whether  she  hears  a  response 
to  such  rignal  or  not.  id, 

lA,  The  rule,  that,  where  two  ships 
under  steam  are  crossing,  so  as  to 
involve  risk  of  collision,  the  ship 
which  has  tiie  other  on  her  starboard 
side  shall  keep  out  of  the  way  of  the 
other,  enforced  and  applied.  77«« 
Hanta,  288 

18.  Embarrassment  by  proximity  to 
vessels  at  anchor  is  not  an  excuse 
for  not  observing  such  rule,  where 
there  is  no  justincation  for  being  in 
such  proximity.  id. 

14.  The  not  slackening  of  speed  by  the 
vessel  bound  to  observe  such  rule, 
condemned ;  and  the  keeping  of  her 
course  by  the  otiier  vessel,  approved. 

id, 

16.  The  rule  that^  when  a  steamer  and 
a  sailing  vessel  are  approaching  each 
other,  so  as  to  involve  danger  of  col- 
lision, it  is  the  duty  of  the  steamer  to 
keep  put  of  the  way  of  the  sailing 
vessel,  and' that  the  mere  fact  of  c^ 
lision  \Bprima  facie  evidence  of  fiiult 
in  the  steamer,  is  not  so  unyielding 
that  it  may  not  be  shown  that  the 
steamer  exercised  due  care.  The 
Seotia,  808 

16.  If  a  steamer,  on  seeing  a  light  at 
sea  on  another  vessel,  observes  it 
diligently,  and  has  no  reasonable 
ground  to  apprehend  a  collision,  it  is 
not  incumbent  on  her  to  slacken  her 
speed  or  change  her  course.  id, 

17.  A  steamer.  In  this  case,  held  not  to 
have  been  in  fault  in  porting  her 
helm  at  the  same  time  that  she 
slowed,  stopped  and  reversed,  on 
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seeing  cUnffer  oi  coBisioD  with  an- 
other veeBel  at  night  at  sea,  she  hav- 
ing reasonable  groiiird,  indoced  bv 
the  light  shown  By  aucb  other  vesael, 
to  sappoee  that  such  other  vessel  was 
a  steamer.  id, 

18.  Where  a  suling  vessel  did  not  carry 
the  lif  hts  required  by  the  statute  of 
the  United  States,  out  carried  a 
white  light,  which,  seen  by  a  steamer, 
induced  the  steamer  to  believe  that 
the  sailing  vessel  was  a  steamer, 
whose  side  lights  had  not  yet  come 
into  view,  and  the  steamer  made 
SQch  movements  as  were  proper  for 
her  to  make  if  meeting  another 
steamer,  and  a  collision  ensued  be- 
tween the  two  vessels:  ffeld,  that 
the  steamer  was  not  In  fault;  that 
the  sailing  vessel  was  wholly  in 
fault;  ana  that  the  sailing  vessel 
oould  not  recover  against  the  steamer 
for  the  damage  caused  by  the  col- 
lision, id, 

10.  The  binding  force  of  the  rules  of 
navigation  prescribed  by  the  Acts  of 
Congress,  upon  vessels  of  the  United 
States,  considered.  id. 

20.  Wherethenegleotof  avesselof  the 
United  States  to  carry  the  lights  re- 
quired by  those  rules  was  the  cause 
of  her  loss,  through  a  collision  be- 
tween her  and  a  foreign  steamer,  on 
the  high  seas,  her  owner  cannot  re- 
cover for  such  loss,  against  such 
steamer.  id, 

21.  In  the  absence  of  any  proof  other 
than  the  mere  fact  that  one  vessel 
collides  with  another,  no  presumption 
of  fault  arises  against  either  vessel ; 
but  the  circumstances  may  be  such 
that,  on  proof  of  the  situation  of  the 
injured  vessel,  the  other  is  put  to 
proof  of  due  care,  caution  ana  skill 
on  her  part     The  Bridgeport,      861 

22.  When  a  steamboat  runs  into  or 
against  a  wharf  in  a  port  or  a  yessel 
moored  thereto,  there  is  a  presump- 
tion of  negligence  on  her  part ;  and, 
unless  she  satisfactorily  establishes 
an  excuse,  she  will  be  neld  in  fault. 

id. 

28.  Such  excuse  held  not  to  be  estab- 
lished in  this  case.  id. 


24.  The  steamboat  held  to  have  duuDged 
her  course  too  soon  in  a  fog,  in  the 
night,  and  to  have  run  at  too  great 
speed  in  such  fog.  id. 

26.  Where  a  steamer  sailing  in  a  nar- 
row stream,  on  a  dark  and  rainy 
night,  with  a  heavy  baixe  lashad  to 
her  side  and  projecting  Mvond  her 
bow,  saw,  not  far  above  tne  water, 
two  white  lights,  and,  supposing  they 
were  upon  two  vessels  at  anchor,  pro- 
ceeded on  with  undiminished  speed, 
and  collided  with  a  vessel  in  motion 
that  was  carrying  the  lights:  SM, 
that  the  steamer  was  in  iiMilt.  7%e  R. 
W,  Burrowe^-'I^  Bardmiown,    874 

26.  Where  a  steam4ug  with  seven 
canal-boats  in  tow  on  a  hawser,  was 
proceeding  in  a  narrow  stream,  on  a 
dark  and  rainy  night,  and  carried 
red  and  green  lights,  which,  in  the 
state  of  Uie  weather,  could  not  be 
seen  at  any  considerable  distance, 
and  saw  another  steamer  approach- 
imp  at  a  distance  of  more  than  a 
mile,  and  did  not  signal  her  presence 
and  character  by  a  whistle  or  by 
sufficient  lights  on  the  canal-boats, 
and  a  oollinon  ensued  between  one 
of  the  canal-boats  and  the  other 
steamer:  Held,  that  the  steam-tuff 
was  in  iault.  iai 

27.  Proof  that  a  vessel  has  complied 
with  the  statute  regulations  in  regard 
to  lights  will  not  necessarily  exoner- 
ate her  from  reMKmsibility  for  a  col- 
lision. When  tne  special  circum- 
stances are  such  as  reasonably  to 
call  for  extraordinary  measures  to 
apprise  other  vessels  of  her  proxim- 
ity and  character,  her  omissioQ  there- 
of is  culpable  n^ligence.  id, 

28.  Where  a  vessel  is  lying  properly 
moored  at  the  side  of  a  wharf,  at 
some  distance  witliin  the  outer  end 
thereof,  the  £sct  that  she  Is  injured 
by  being  run  into  by  another  vessel, 
is  prima  facie  evidence  of  fault  in  the 
latter,  and  throws  upon  her  the  bur- 
then  of  excunng  such  fault.  Ths 
BeUn  R.  Cooper^ITu  R.  L,  Mabey, 

878 

29.  Where  a  steam^ug  and  a  ship  in 
tow  of  her  are  both  of  them  suea  for 
the  injury  caused  to  another  vessel 
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by  her  being  nm  into  by  the  Bhip, 
and  the  answer  pnt  in  by  the  tiu^  ib 
not  oonsistent  with  an  answer  first 
pnt  in  by  the  ship,  and  an  amended 
answer  pnt  in  by  the  ship  is  not  con- 
sistent with  the  answer  first  pnt  in 
by  the  ship,  each  of  the  two  answers 
pnt  in  by  the  ship  being  sworn  to  by 
the  same  person,  snch  inconsistencies 
are  to  be  taken  into  consideration  in 
passing  on  the  question  of  liability 
K>r  the  injury.  ^  id. 

80.  In  this  case,  the  tng  and  ship  in 
tow  of  her  were  both  of  them  held 
liable  for  an  ii\}nry  cansed  by  the 

•  strikinff  of  the  ship  against  another 
Teasel  lying  moored  at  a  wharf,    id, 

81.  Where  witnesses,  althooffh  other- 
wise unimpeaohed,  are  testifying  nn- 
der  ciVcnmstances  calcnlated  to  create 
a  stronff  bias,  and  they  state  what  it 
is,  in  KB  nature,  incredible,  their 
testimony  is  not  necessarily  to  be  be- 
lieyed.  id. 

82.  The  Uth  Rule  of  the  Act  of  April 
29th,  1864,  (18  U,  8,  8tal  at  Largt, 
60,)  which  requires  that,  if  two  ships 
under  steam  are  crossing,  so  as  to  in- 
toItc  risk  of  collision,  the  ship  which 
has  the  other  on  her  own  starboard 
side  shall  keep  out  of  the  way  of  the 
other,  and  the  18th  Rule  of  the  same 
Act,  which  requires  that,  where  one 
of  the  two  ships  is,  by  the  14th  Rule, 
to  keep  out  of  the  way,  the  other 
shall  keep  her  course,  applied.  The 
CayugOf  886 

88.  A  ferry-boat  was  disabled  by  a  col- 
lision with  another  yessel,  through 
the  fault  of  the  latter.  To  aniard 
aeainst  interruption  of  the  pubfic  use 
of  the  ferry  firom  snch  or  like  causes, 
tne  owners  of  the  ferry  kept  always 
ready  for  serrlce  a  spare  boat^  which 
was  idle  except  when  some  other  boat 
was  disabled,  and  which  immediately 
took  the  place  of  the  disabled  boat 
There  was,  by  reason  of  the  special 
character  of  the  business  of  ferriage 
and  of  the  boats  used  therein,  no 
general  demand  in  the  market  for 
such  boats,  but  witnesses  experienced 
in  such  business  stated  the  yalue  of 
the  use  of  a  boat  such  as  the  one  that 
was  injured:  Held,  (1.)  That  the 
owners  were  entitied  to  recover  the 


fair  value  of  the  use  of  the  injured 
boat  during  the  period  required  for 
her  repair,  notwitnstanding  her  place 
was  supplied  by  snch  spare  ooat, 
which  might  otherwise  have  been 
idle ;  (2.)  That  it  was  not  erroneous 
to  estimate  the  value  of  such  use  at 
the  rate  or  amount  stated  by  wit- 
nesses experienced  in  the  special 
business  of  ferriage  in  the  waters 
about  the  dty  of  New  York,  where 
the  disabled  boat  was  employed,  id. 

See  EviDSiros,  1,  2. 


COMMISSIONER. 
See  EzTKADinov. 


CX)NTEMPT. 

1.  Where  a  fine  was  imposed  upon  a 
person  by  this  Court,  as  a  punish- 
ment for  a  contempt  of  this  Court, 
committed  by  violatmg  an  injunction 
issued  by  this  Court,  and  it  was 
ordered  that  he  should  stand  com- 
mitted until  the  fine  should  be  paid, 
and  he  applied  to  this  Court  to  be 
discharged  from  imprisonment,  on 
the  eround  that  he  was  unable  to  pay 
the  fine :  ffeid,  that  this  Court  would 
not  exercise  tiie  power  invoked,  at 
least  until  the  President  should  dis- 
claim the  power  to  relieve  the  appli- 
cant by  a  pardon.    Jn  re  JfuUee,   28 

2.  A  contempt  of  this  Court  is  an 
offence  affainst  the  United  States,  an 
adjudication  by  the  Court  that  the 
contempt  has  oeen  committed  is  a 
conviction,  and  a  conmdtment  there- 
on is  execution.  td 

8.  This  Court  has  no  power  to  dischaive 
or  remit  the  sentence,  but  it  faSs 
within  the  pardoning  power  vested 
in  the  President  by  the  Constitution. 

id. 

4.  The  power  of  granting  a  pardon  in 
such  a  case  has  been  chdmed  by  the 
Executive  Department  as  a  part  of 
its  Constitutional  prerogative.       id. 

6.  Disobedience  to  lawiul  process  of  a 
Court  of  the  United  States  is,  equally 
with  misbehavior  in  its  presence,  as 
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a  oontempt  of  Conrip  within  sach  par- 
doning power.  id, 

6.  Whera  a  fine  ia  imposed  by  this 
Ck>nrtfe  as  a  punishment  for  a  con- 
tempt^ the  case  is  none  the  lees  wiUi- 
in  the  pardoning  power  of  the  Plreei- 
deot,  becanse  the  amomit  of  the  fine 
is  directed  by  this  Coort,  in  the  order 
imposing  the  fine,  to  be  paid  to  the 
pliSntiff  in  a  suit  in  which  an  injunc- 
tion was  issued,  a  Tiolation  of  which 
oonstltated  the  contempt,  towards  the 
reimbnrsement  of  his  expenses  in  the 
attachment  proceedings  in  respect  of 
snch  contempt  id, 

7.  If  the  right  to  such  fine  be  regarded 
as  a  Tested  priTate  right  in  snch 
plaintiff,  existing  in  the  shape  of 
a  judgment,  this  Court  has  no  right 
to  discharge  it  id 


CONTRACT. 

See  CHABTBapPjJt^,  1. 
Sau. 


COPYRIGHT. 

1.  Where  P.  amed  to  Aimish  to  O.,  in 
manuscript  lor  five  years,  the  reports 
of  a  Court  for  pubflcatioD,  and  that 
G.  should  hare  the  copyright  of  such 
reports  forerer,  and  G.  sgreed  to 
puolish  such  rep<Mrts  and  to  pay  P. 
|1,000  per  Tolume  for  each  Tolume 
he,  G.,  should  publish,  and  P.  fur- 
nished to  G.  the  manuscript  for  a  Tol- 
ume of  such  reports,  which  G.  pub- 
lished, and  for  which  G.  took  out  a 
oopyr^^ht,  as  proprietor,  in  1880,  un- 
der the  Act  of  May  Slst  1790,  (1  IT. 
&  Stat,  at  Large,  124,)  and,  in  1858, 
P.  and  G.  each  of  them  renewed  <he 
cop3rright  of  snch  Tolume,  for  his  own 
benefit,  for  fourteen  years,  under  the 
Act  of  February  8d,  1881,  (4  Id, 
489,)  and  then  P.  sued  G.  for  an  in- 
fringement of  such  copyright  as  re- 
newed by  P. :  Held  tnat,  under  Uie 
agreement,  G.    had   the   perpetual 
right,  as  against  P.,  to  print  publish, 
and  sell  OCpies  of  such  Tolnme,  with- 
out (^Ting  to  P.  any  further  compen- 
sation, ia  respect  thereof,  beyond  the 
tl,00O.    Paiges,  Banke,  162 


CORPORATION. 

1.  Defects  in  the  proceedings  to  incor- 
porate a  corporation  are  cured  by 
the  subsequent  recognition  of  the  ex- 
istence of  the  corporation  by  the  Leg- 
islature of  the  State  under  whose  au- 
thority it  daims  to  haTS  been  incor- 
porated. KanaMika  CoeX  Co,  r,  Ka- 
namha  db  Ohio  Coal  Go.,  891 

2.  In  a  suit  by  a  corporation,  the  de- 
fendant cannot  raise  the  objection 
that  the  corporation  had,  before  the 
suit  was  commenced,  forfeited  ita 
rights  by  non  user.  id. 

8.  Notwithstanding  the  erection  of  the 
State  of  West  Vir^nia,  a  coiporation 
preriously  ereateS  by  the  State  of 
Virginia  continued  to  be  a  corpora- 
tion of  Yinrinia,  so  long  as  it  did  not 
become  amrmatiTely  a  corporation 
of  West  Yirginia,  by  complpng  with 
the  proTisioBS  of  the  Act  of  the  Leg- 
islature of  West  Yirg^Dia,  passed  Oc- 
tober 26th,  1868,  {Acti  0/I868,  ehap. 
86.)  id. 

See  AniOEALTr,  6. 
Paktt,  1. 
Saltaqi,  1,  SL 

COOTS. 

1.  Fnder  the  Act  of  February  26th, 
1868,  (10  ir,  8.  Stat  at  Large,  161,) 
a  docket  foe  of  twenty  dollars  is  the 
highest  compensation  aUowed  to  a 
soBcitor  in  a  cause;  and  it  can  be 
aUowed  but  once.  2%e  TVoy  Iron 
and  NaU  Factory  r.  Coming,         16 

2.  The  provision  of  that  Act,  allowing 
to  the  solicitor  $2.60  for  each  deposi- 
tion taken  and  admitted  as  evidence 
in  a  cause,  relates  to  testimony  taken 
out  of  Court  binder  authority  which 
will  entiUe  it  to  be  read  as  cTidence 
in  Court,  and  has  no  relation  to  oral 
testimony  taken  in  Court,  or  before  a 
Master.  It  applies,  in  cases  at  com- 
mon law,  where  depositions  are  given 
in  CTidence  6n  the  trial ;  and,  in  suits 
in  equity,  where  depositions  are  read 
at  the  hearing.  id, 

8.  No  other  compensation  to  a  solicitor 
is  taxable,  but  such  docket  fee  and 
such  fees  for  depositions.  id. 
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4.  The  provisions  of  that  Act  in  regard 
to  prmter^s  fees,  clerk's  fees,  and  wit- 
neasee*  feee,  considered.  id 

5.  Wliere  witnesses  are  examined  be- 
fore a  Master,  on  an  acoonnting  in  a 
•ait  in  eauity,  and  their  testimony  is 
afterwards  abandoned  or  given  np, 
or  is  stricken  oat  or  rejected  by  the 
Master,  and  the  striking  oat  or  rejec- 
tion is  sostained  by  the  Coort,  no  per 
dimn  allowance  is  taxable  for  the 
attendance  of  sach  witneases  before 
the  Master.  id. 


CX>UNSEL  FEES. 
8e$  DAifAftM. 


CRIMINAL  LAW. 

1.  A  motion  by  the  District  Attorney, 
made  before  verdict,  for  leave  to  en- 
ter a  nolle  proteqtti  on  an  indictment, 
most  be  granted,  as  a  matter  of  right, 
althongh,  in  a  proper  case,  the  Coart 
might  decline  to  g^ant  the  motion 
nntil  the  Government  shoal d  have 
had  sofficient  time  to  protect  itself 
against  coUosion.  Untied  States  v. 
Waiean,  60 

See  ExTEADiTioir. 


D. 

DAlfAGES. 

1.  There  is  nothing  in  the  66th  section 
of  the  Act  of  Joly  8th,  1870,  (16  U, 
S,  StaL  at  Lartfe,  206,)  which  entitles 
the  plaintiff  in  a  salt  in  eqnity  for 
the  infringement  of  letters  patent,  to 
reoover,  as  an  item  of  the  damsges 
prayed  for  in  the  bill,  the  amoant  of 
money  paid  by  him  to  his  counsel  in 
the  sut  for  services  rendered  thereie. 
Bancroft  t.  Aeton,  606 

See  CHABTDt  Pabtt,  4. 
CoLusioii,  88. 
EviDKNoa,  1,  2. 

JUBXSDIOTXON,  2. 
PRAOTIOB,  8. 

Shipfdig,  4  to  6. 


DEBTOR  AND  CREDITOR. 


See  War. 


DEED. 


See  Equttt. 

IlV/ITllOTIOir. 

Wam. 


DEMURRAGE. 


See  EviDXNOX,  2. 


DlilURRER. 


See  Pleamxo,  1. 


DISTILLED  SPIRITS. 
See  Intkbmal  Rbvsnub,  6. 


DISTRICT  ATTORNEY. 
See  PuBA]>iNO. 


DISTRICT  COURT. 
See  ADMnALTT. 


DUTIES. 

1.  In  this  case,  which  was  a  suit  against 
a  Collector  of  customs,  for  the  return 
of  duties,  paid  under  protest,  on  com- 
missions and  charges,  sundry  words 
found  in  the  record  of  the  verdict, 
and  which  it  appeared  were  not  part 
of  the  verdict  as  rendered,  but  were 
inserted  by  a  clerical  mistake,  were 
expunged  by  the  Court,  and  sondry 
other  words,  not  found  in  the  record 
of  the  verdict,  and  which  It  appeared 
were  part  of  the  verdict  as  rendered, 
but  were  omitted  by  a  clerical  mis- 
take, were  inserted  by  the  Court. 
Tamee  y.  Be^/ield,  189 

2.  Effect  of  a  written  stipulation  made 
by  the  attorney  for  the  plaintiff  with 
the  attorney  for  the  defendant,  after 
verdict,  in  respect  to  the  manner  in 
which  any  question  which   should 
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arise  before  the  referee  u  to  the 
aofficiency  of  a  proteat,  should  be 
disposed  of,  aa  an  estoppel  upon  the 
right  of  the  defendant  to  raise,  by  ex- 
ception to  the  report  of  the  referee,  a 
question  as  to  the  sufficiency  of  such 
protest,  considered.  id, 

8.  The  proper  manner  of  adjusting  a  yer- 
dict  for  exoesdTe  duties  on  charges, 
sUted.  id. 

4.  Under  the  Act  of  May  16th,  18fl6, 
(14  U.  8.  Stat,  at  Largt,  48,)  impos- 
ing  a  duty  of  20  jMr  cent,  ad  val<yrem 
on  all  "  live  animals"  Imported  from 
foreign  countries,  simrine  birds  are 
subject  to  such  duty.  Jm^Y.Sm^, 

286 

6.  This  conclusion  is  not  affected  by  the 
fact  that,  in  §  28  of  the  previous  Act 
of  March  2d,  1861.  (12  U.  8,  8taL  at 
Largt,  198,^  "animals,  liyinff,  of  all 
kinds,"  ana,  also,  "birds,  sTnging," 
were  exempted  from  duty.  id, 

• 

6.  The  fact,  that  singing  birds  were 
specially  mentioned  in  the  preyious 
Act  of  1861,  does  not  warrant  the  in- 
ference that  they  are  not  included  in 
the  general  term,  **  liye  animals,"  in 
the  Act  of  1866.  id 

8ie  Imtxenal  Rxtsnuz,  6. 


E. 

EQUITY. 

1.  Where  both  of  the  parties  to  a  suit 
in  eouity  affirm  a  deed,  and  idlege, 
in  tneir  pleadings,  that  a  certain 
party  executed  it,  who  ou^ht  to  haye 
executed  it,  but  did  not»  the  fsct  that 
he  did  not  is  ioamateriaL  Kanawha 
Coal  Co,  y.  KanoMhA  A  Ohio  Coal 
Co,,  891. 

See  ATTAcmnKT. 

BAKKaCPTOT,  6. 

Daxaqbs. 

JuBiBDiCTioir,  8  to  6. 
Patsiit,  16. 
Plkaoihq,  1. 
Wae. 


EYIDEVCE. 

1.  Where  a  yeesel  is  injured  by  a  col- 
lision, and  the  sum  expended  to  re- 
pair her  is  claimed  as  damages,  it  ia 
not  competent  to  show  how  much 
her  cost  was  to  her  owner  four  years 
before,  as  eyidence  tending  to  proye 
that,  at  the  time  of  the  ooUisioo,  she 
was  not  worth  aa  much  as  such  sum. 
Tke  VicMurg,  216 

2.  The  amount  actually  paid  for  the 
hire  of  another  yessel  to  replace  one 
damaged  by  a  collision,  is  more  sat- 
is&otory  eyidence  of  the  proper 
amount  of  demurrage  to  be  allowed 
for  the  loss  of  tiie  use  of  the  damaged 
yessel  while  being  repaired,  than  the 
mere  opinions  oi  witnesses  giying  a 
higher  estimate  of  the  yalue  of  such 
use.     The  St.  John,  220 

8.  Where  evidence  admitted  on  a  trial 
at  law  was  objected  to  only  as  a 
whole,  the  admission  of  it  will  not, 
on  a  motion  for  a  new  trial,  be  re- 
garded as  erroneous,  if  the  testimony, 
as  whole,  was  admissible  for  the  pur- 
poses for  which  it  was  offered, 
although  part  of  it,  if  specifically 
objected  to,  ought  to  haye  been  ex- 
cluded as  incompetent.  J^Unt  v. 
Norwich  it  N,  Y.  Tram,  Co,,        686 

4.  Where  the  question  inyolyed  in  a 
trial  is,  where  certain  officers  of  a 
detachment  of  soldiers  were,  on 
board  of  a  steamboat,  at  the  time  of 
a  disturbance  among  the  soldiers, 
and  whether  they  were  doing  any* 
thing,  and  what,  for  the  preseryation 
of  order,  evideace  as  to  what  was 
said  in  conversation  betineen  two 
military  officers  in  uniform  on  board 
of  the  steamboat,  at  the  time,  and  as 
to  where  such  conyersation  occurred 
in  reference  to  the  place  of  the  dis- 
turbance, is  competent  to  show  the 
identity  of  the  officers  and  tiieir  con- 
nection with  the  detachment  of  sol- 
diers, and  also  to  ahow  the  time 
occupied  in  the  conyersation,  as  bear- 
ing on  the  question  of  the  duration 
of  the  disturbance,  and  also  to  show 
the  character  and  extent  of  the  dis- 
turbance, id, 

6.  The  conyersation  Is  admissible,  also, 
as  a  part  of  the  res  geetet,  id. 
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S$e  BAimimcT,  15. 
Ck>LLiaioN,  31. 
Eqcitt. 

ExTRAj>mov,  12, 18,  16, 16, 
18  to  20. 

iMTZElf  AL  RSTXNUB,  7,  8. 
FSACTIOS,  8. 

SmFForo,  12. 


EXTRADITION. 

1.  A  warrant  iflsoed  by  a  United  States 
Commiesioner,  for  the  apprehension 
of  a  fugitiye  charged  with  crime, 
with  a  ^ew  to  liis  being  delivered 
np  to  a  foreign  govemmeot,  under  a 
treaty  of  extradition,  is  yoid,  unless 
it  shows,  on  its  face,  that  the  Com- 
missioner issuing  it  is  a  Gonunissioner 
authorized  by  a  Court  of  the  United 
States  to  issue  it.    In  r9  Farat^     84 

2.  Such  warrant  is  void,  also,  unless  it 
shows,  on  its  face,  that  a  requisition 
has  been  made,  under  the  authority 
of  the  foreign  government,  on  the 
Government  of  the  United  States, 
and  the  authority  of  the  latter  gov- 
ernment obtained  to  apprehend  such 
ftigitive.  id, 

8.  A  mandate  for  the  apprehension  of 
such  fugitive,  purportme  to  be  issued 
by  the  Government  of  the  United 
States,  and  issued  under  the  hand  of 
the  Secretary  of  State  and  the  seal 
of  the  Department  of  State,  is  a  suf- 
ficient mandate.  id. 

4.  Where  a  writ  of  hab^a»  torpm  is 
served  on  a  marshal,  commanding 
him  to  produce  before  this  Court  the 
body  of  a  person  in  his  custody,  such 
person  is  in  the  custody  of  this 
Court,  under  such  writ,  from  the 
time  it  is  served  on  the  marshal ;  and 
the  marshal  cannot  lawfully  arrest 
such  person  on  a  warrant,  as  a 
fbgiUve,  in  an  extradition  proceed- 
ing, until  the  proceedings  on  the 
wnt  of  habeas  corpu$  are  termi- 
nated, td 

6.  It  is  not  enough,  in  a  complaint 
praying  for  the  issuing  of  a  warrant 
In  an  extradition  case,  to  charge  a 
crime  generally,  but  the  substance  of 
the  offence  charged  should  be  clearly 
set  forth,  so  that  the  Court  can  see 


that  a  crime  for  which  an  extradition 
can  take  place,  has  been  commit- 
ted, id, 

6.  In  a  case  of  forgery,  it  is  not  enoush 
to  charge,  in  the  complaint,  we 
crime  of  forgerv  generally,  but  time 
and  place,  and  the  nature  of  the 
forgery  and  of  the  forged  instrui- 
ment^  must  be  sufficienUy  speci- 
fied, id, 

7.  The  complaint  must  be  as  specific 
as  in  the  case  of  an  offence  commit- 
ted in  the  United  States.  id, 

8.  A  complaint  before  a  Commissioner, 
in  an  extradition  case,  verified  by 
the  consul  of  a  foreign  government, 
in  which  he  charges  the  offence 
properly,  is  sufficient,  if  made  by 
him  officially,  although  he  does  not 
make  the  averments  on  his  personal 
knowledge   of    the    facts.      In   re 

.    Farez,  846 


9.  It  is  not  a  necessary  preliminary 
step  to  an  investigation  under  an  ex- 
tradition treaty,  to  show  that  a  war- 
rant was  issued  abroad  against  the 
offender,  and,  therefore,  the  com- 
plaint need  not  state  that  Cek^       id, 

10.  The  complaint  need  not  show  that 
the  Commissioner  who  issued  the 
warrant  for  the  arrest  of  the  offender 
was  authorised  to  issue  that  particu- 
lar warrant ;  but  it  is  sufficient  for  it 
to  show  that  he  was  authorized  to 
issue  warrants  in  cases  of  extradition, 
embracing  the  one  covered  by  such 
warrant.  id, 

11.  Under  the  Convention  for  extra- 
dition between  the  United  States 
and  Switzerland,  (11  U,  8.  Stai,  at 
Large,  698,]  which  provides  for  the 
delivery  oi  persons  charged  with 
certain  crimes  "when  these  crimes 
are  subject  to  infamous  punishment,'' 
it  is  sufficient  if  the  crime  is  subject 
to  infiunous  punishment  in  the  country 
where  it  was  committed,  without  its 
being  also  subject  to  infamous  pun- 
ishment in  the  oountry  firom  which 
the  extradition  is  demanded.         id, 

12.  The  complaint  before  the  Commis- 
sioner  being  made  by  a  foreiffn  con- 
sul, and  showing  tnat  he  has  no 
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penonal  knowledge  of  the  matters 
stated  in  it,  tlie  offender  cannot 
claim  the  right  to  oross-ezamine  the 
consol,  on  the  inrestigation  before 
the  Commissioner,  before  the  proee- 
ontion  gives  any  evidence  onder  the 
complaut.  id. 

18.  Where  depositions  from  abroad  are 
put  in  eyiaenoe  in  an  extradition 
case,  nnder  the  Act  of  Jone  S2d, 
1860,  (12  U,  8.  Stai.  at  Learnt,  84,) 
where  the  charge  is  forgery,  and  it 
appears  by  them  that  the  forged 
papers  were  produced  to  and  dep<Med 
to  by  the  witnesses  giving  the  de- 
positions, it  is  Dot  necessary  that  the 
forged  papers  should  be  produced 
here  before  the  Commissioner.       id. 

14.  Sufficient  identity  of  the  offance 
charged  in  the  complaint  in  this  case 
with  the  offence  set  forth  in  the 
mandate  of  the  President  id, 

16.  In  order  to  render  papers  admissi- 
ble in  evidence  under  said  Act  of 
1860,  it  is  not  necessary  that  they 
should  be  papers  on  wliich  a  warrant 
of  arrest  was  issued  abroad.  id, 

16.  What  is  a  sufficient  certificate  of 
authentication  of  papers  nnder  said 
Act  of  1860.  id, 

m 

Vl,  ShowiDgthat  forgery  is  punishable 
by  imprisonment  in  the  State  prison 

,  by  the  laws  of  the  Canton  of  Berne, 
in  Swltserland,  in  which  Canton  the 
crime  was  committed,  is  shoinng 
that  it  is  subject  to  in&mons  punish- 
ment in  the  country  where  it  was 
committed,  within  the  meaning  of  the 
said  Convention.  id, 

18.  On  an  investigation  before  a  Com- 
missioner, sitting  in  the  State  of  New 
York,  in  an  extradition  case  under 
said  Convention,  the  offender  has  a 
right  to  be  examined  as  a  witness  on 
his  own  behalf.  id, 

19.  What  is  sufficient  eridence  to  war- 
rant a  commitment  with  a  yiew 
to  extradition  under  said  Conyen- 
tion.  id. 

20.  The  Commissioner  was  justified  in 
not  adjourning  the  case  to  allow 
time  for  the  procuring  by  the  pris- 


oner of  alleged  evidence  on  his  behalf 
from  Switzerland.  idL 

21.  The  prisoner  was  discharged  fr^m 
custody  under  his  final  oonmiitment 
by  the  Commissioner,  but  was  re- 
manded to  custody  under  the  war- 
rant of  arrest,  with  a  yiew  to  a  new 
examination  before  the  Commission- 
er. idL 

22.  The  decisions  in  the  case  of  In  r» 
Farez,  (ante,  p.  845,)  as  to  the  man- 
date ot  the  Goyernment,  the  com- 
plaint before  the  Cununissioner,  and 
the  yalidity  of  the  warrant  issued  by 
him,  approyed.    In  re  FareM,       491 

28.  The  warrant  remains  in  force^  not- 
withstanding the  commitment  of  the 
prisoner  under  it  was  set  aside  for 
errors  in  the  examination  before  the 
Commissioner.  id. 


F. 

FEES. 
BeeCotm, 

FORFEITURE. 
See  iNTKUfAL  RxvxNux,  6,  Y  to  10. 


FORGERY. 

See  ExTEADixioii,  6,  Y. 

H. 

HABEAS  CORPUS. 

See  EXTBADITXON,  4. 


HUDSON  RIVER. 
See  CoLLxaiON,  8,  9. 


HUSBAND  AND  WIFE. 
See  Maabied  Woman. 
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mDICTMENT. 

1.  On  the  trial  of  an  indictment  for  a 
miademeanor,  after  teatimony  had 
been  given  on  both  aidea,  and  the 
evidence  waa  cloaed,  the  Court  di- 
rected the  jnry  to  acqnit  the  defend- 
ant, on  the  ground  that  the  evidence 
did  not  warrant  a  conviction.  Untied 
BMn  ▼.  FiUUritm,  \*l*l 


INJUNCTION. 

1.  Where  the  power  of  sale  under  a 
deed  of  troat  of  landa  in  Kanawlia 
county,  Virginia,  ezecnted  October 
lat,  1864,  waa  snspended  by  the  in- 
junction of  a  competent  Court,  iaaued 
in  November,  1857,  and  which  con- 
tinued in  force  until  December,  1868: 
Eddj  that  the  s^anteea  in  the  deed  of 
trust  were  not  m  default,  during  that 
period,  in  not  paying  the  debt  se- 
cured by  such  deed  of  trust  Jfana- 
wAa  Coil  Co,  t.  Kanawha  db  Ohio 
Coal  Co,,  891 

See  ATTAOBxnfT. 
Bahkevptot,  5. 
JuBiaincnozr,  8  to  6. 
Tradv-Mau. 
War,  1. 

mSOLVENCT. 
Set  Bakkbuftot,  10. 


INSPECTOR. 
See  Iktebital  Rbvxnus,  0. 

INTENT. 
See  Shopfiho,  12. 


INTERNAL  REVENUE. 

1.  The  various  provisions  of  the  Inter- 
nal Revenue  laws  imposing  penalties 
on  persons  for  carrymff  on  toe  busi- 
ness of  lottery  ticket  dealers  or  lot- 
tery dealers  without  complying  with 
the  laws,  considered,  in  r#  JUiMauer, 

249 


2.  The  18th  section  of  the  Act  of  March 
8d,  1866,  (18  U.  S.  Stat,  at  Large, 
485,)  as  amdhded  by  the  Act  of  July 
27th,  1866,  (14  ld„  801,)  is  not  incon- 
sistent  with  the  78d  section  of  the 
Act  of  June  80th,  1864,  (18  Id.,  249,) 
aa  amended  by  the  Act  of  March  2d, 
1867,  (14  Td,  471,)  and  the  two  can 
stand  together.  uf. 

8.  A  peraon  may  be  indicted  under  the 
18tn  section  of  the  Act  of  March  8d, 
1866,  aa  amended  by  the  Act  of  July 
27th,  1866,  for  engaging  or  being 
concerned  in  the  bunness  of  a  lottery 
dealer  without  having  paid  the  spe- 
cial tax  required  by  law,  and,  on  con- 
viction, be  puniahed  by  impriaon- 
ment.  tdL 

4.  The  special  tax  on  lottery  dealera 
named  in  the  Act  of  July  27th,  1866, 
ia  the  apedal  tax  imposed  on  lottery 
ticket  dealera  by  tne  Act  of  Jidy 
18th,  1866,  (14  U.  &  Stat,  at  Large, 
118.)  id. 

5.  Distilled  spirits,  while  in  such  a  dis- 
tillery warehouse  aa  ia  provided  for 
by  §  27  of  the  Act  of  July  18th, 
1866,  (14  U.  S  Stat,  at  Large,  166,) 
and  under  the  lock  of  the  inspector 
provided  for  by  §  29  of  that  Act,  are 
atUl  in  the  possession  of  the  owner  of 
such  spirits  and  warehouse,  within 
the  meaning  of  §  48  of  the  Act  of 
June  80th,  1864,  (18  Id,  240,)  aa 
amended  by  §  9  of  the  said  Act  of 
July  18th,  1866,  and  liable  to  forfeit- 
ure  for  a  violation  of  that  section. 
United  SteUee  T.  86  BarrOe,  469 

6.  The  proper  rule  stated,  for  the  con- 
struction of  revenue  laws.  id. 

7*  Where  property  waa  aeiied  on  the 
80th  of  October,  aa  forfeited  to  the 
United  Statea  for  a  violation  of  the 
provisions  of  section  48  of  the  Act  of 
June  80th,  1864,  (18  U.  S  Slat,  at 
Large,  240,)  as  amended  by  section 
9  of  the  Act  of  July  18th,  1866,  (14 
Id,  111:)  Hdd,  that,  in  order  to  show 
aa  intent  on  the  part  of  the  claimanta, 
in  October,  to  defraud  the  Govern- 
ment and  evade  the  payment  of  the 
tax  on  apirita  distilled  by  them,  it 
was  not  erroneous  to  admu  evidence 
showing  that,  in  and  through  each 
of  the  aeven  months  preceding  Ooto- 


690 


INBSX 


ber,  down  to  the  time  of  the  eeizare, 
the  cleimADts  made  false  returns  of 
epirlts  made  and  materiala  oaed  by 
them.     UniUd  Stain  y.  8fl  Bttmia, 

469 

8.  HM,  alto,  that  the  &ct  that  nearly 
all  of  the  same  property  had  been 
•eised  a  month  preyionuy,  as  for- 
feited for  like  fraadalent  practices, 
and  that  a  salt  to  enforce  snch  for- 
feiture was  pending  and  at  issne, 
formed  no  objection  to  the  reception 
of  such  eyidence.  id. 

9.  Under  section  64  of  the  Internal 
Rerenne  Act  of  July  let,  1862,  (12 
U.  8.  SUit  at  Zarfft,  462,)  which  de- 
clares,  that  the  owner  of  any  still  or 
other  vessel  used  in  distillation  shall, 
for  certain  violations  of  law,  forfeit 
idl  the  liquors  and  the  vessels  used  in 
distillation,  togetiier  with  the  sum  of 
five  hundred  dollars,  to  be  recovered, 
with  costs  of  snit,  "which  said 
liquors,  •  •  with  the  vessels,  •  • 
may  be  seised  by  any  collector  *  * 
and  held  by  him  untU  a  decision  shall 
be  had  thereon,  *  *  provided,  that 
such  seizure  be  made  within  thirty 
days  after  the  cause  for  the  same  may 
have  occurred,  and  that  proceedings 
to  enffMToe  said  forfeitore  ahaU  have 
been  commenced  *  *  within  twenty 
days  after  the  seiaiire  thereof,  and 
the  proceedings  to  enforce  said  for- 
feiture shall  be  in  the  nature  of  a  pro- 
ceeding in  rem"  an  action  in  pertO' 
nam,  to  recover  the  forfsiture  of^OO 
therein  provided  for,  will  lie,  althovffh 
the  seisnre  of  property  provided  for 
by  that  section  has  not  taken  place. 
UniUd  ataU9  T.  Jfynderm,  4^8 

10.  Such  action  is,  under  that  section, 
to  l>e  a  separate  snit  from  the  pro- 
ceeding in  rmn  agalnlt  the  property 
eeiBed,  for  its  forfeiture.  ia. 


J. 

JURISDICTION. 

1.  Where  a  bill  in  equity  for  the  in- 
fringement of  a  patent  prays  for  a 
discovery  and  an  account  of  profits, 
and  alleges  that  the  plaintiiF  nas  no 
adequate  remedy  except  in  equity,  it 
is  not  demurrable  on  the  ground 


that  the  plaintiff  has  an  adequate 
remedy  at  law.    Perry  v.  Coming, 

196 

2.  This  Court,  as  a  Court  of  eqid^,  has 
a  full  concurrent  jurisdictian  with  the 
Circuit  Court,  as  a  Court  of  law,  of 
all  actions  for  the  infringement  oif  a 
patent.  But,  whether,  as  a  Court  of 
equity,  it  can  or  will  award  damages 
irreq>ective  of  the  gains  and  profita 
accrued  to  the  defendant  from  the 
infringement,  or  in  addition  to  anch 
gains  and  profits,  qu^rt,  id, 

8.  This  Court  has  no  jurisdiction  to  en- 
tertain a  suit  in  equity,  brought  by  a 
private  person,  to  interfere  with  or 
control  the  administration  of  the 
duties  of  the  Comptroller  of  the  Cur- 
rency and  of  the  Treasurer  of  the 
United  States,  in  rwp^  to  bonds 
deposited  with  the  Treasurer,  to 
secure  the  redemption  of  the  circu- 
lating notes  of  a  national  bank,  under 
the  Act  of  June  8d,  1864,  (18  U.  & 
Stat,  at  Large,  99.)  Per  Woodruvt. 
J.     Van  Antwerp  v.  HuOmrd,      426 

4.  No  such  jurisdiction  is  conferred  by 
that  Act    Per  WooDsurr,  J.        ia, 

6.  The  provisions  of  tiie  66th  and  67th 
sections  of  that  Act,  explained.  Per 
WooDRurr,  J.  id, 

6.  A  plea  to  the  jurisdiction  of  thia 
Court,  aUe^ing  facts  which  show  a 
want  of  jurisdiction,  is  not  a  submis- 
sion to  the  jurisdiction.  Per  WodD- 
Rcrv,  J.  id. 

See  AninRALTTy  2  to  6. 
War,  9. 


LEGAL  TENDER. 
See  Chartir-Pabtt,  1. 


LIEN. 
See  SmprnfO,  7  to  18. 


LIMITATION. 
See  Patkit,  1. 
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LOTTERY-DEALER. 
See  Ihtsrnal  Rsrsirui,  1  to  4. 

M. 

MARRIED  WOKAK. 

1.  Under  the  laws  of  New  York,  as  in- 
terpreted by  the  Courts  of  the  State, 
a  manied  woman  may  own  property 
of  every  description,  in  tne  same 
manner  as  if  she  were  a  feme  tole. 
She  may  eng^aee  in  trade,  and  her 
labor  and  her  time  are  not  the  prop- 
erty of  her  husband.  She  may  even 
employ  the  time  and  the  labor  of  her 
husband  in  the  business  of  using  her 
capital  In  trade,  and  she  may  sup- 
poVt  her  husband  out  of  the  profits  of 
ner  business ;  but  these  facts  will  not 
make  the  business  or  its  profits  the 
prooerty  of  the  husband.  Vo&rhiee 
▼.  Ameeieel,  496 

S.  A  conreyanee  of  property  to  a  mar- 
ried woman,  io  fulfilment  of  an  agree- 
ment made  in  good  fidtJi  between 
her  and  the  grantor,  does  not,  under 
the  laws  of  New  York,  entitle  her 
husband  to  the  property,  even  Uiouffh 
labor  and  servioes  penormed  by  him 
formed  a  part  of  the  inducements  to 
the  maklDg  of  the  agreement.        id. 


MARSHAL. 

See  ExTRADinoH,  4. 
SiizuRa,  8. 


MASTER. 

See  Attaohmiwt. 

Bill  or  Ladino,  6  to  8. 
Costs,  6. 


IflSDEMEAKOR. 
See  haaotUEm. 


MORTGAGE. 
See  Shepfino,  7,  8. 


N. 

NATIONAL  BANK. 
See  JmuBDionoN,  8  to  6. 

NOLLE  PROSEQUI. 
See  GamiNAL  Law. 

a 

OWNER. 
See  Bill  of  Laddio,  6  to  8. 

P. 
PARDON. 
SeeOovTEMtt. 


PARTY. 

1.  Where  v.,  as  an  officer  of  a  corpora- 
tion which  owned  a  patent^  and  on 
behalf  of  such  corporation,  exeouted 
a  written  agreement  between  the 
corporation  and  P.,  under  which  the 
oorporatlon  tonished  to  P.,  for  use 
bv  nim,  under  a  tariff,  as  rent,  ma- 
chines constructed  in  accordance  with 
such  patent,  they  remaining  the 
proper^  of  the  corporation :  Meld^ 
that  V.  was  aproper  party  defendant 
to  a  suit  by  w.  against  P.,  to  restrain 
the  infringement^  by  the  use  of  each 
machines,  of  a  patent  granted  to  W. 
NiehoU  ▼.  Pewrce,  6 

2.  R.,  being  the  owner  of  a  patent,  as- 
signed to  D:  all  his,  R.^s,  "riffht, 
title,  interest,  daim  or  demand  what- 
soeyer,  in,  to  or  under  "  the  patent. 
On  the  same  day,  three  corporations, 
and  R.,  and  D.,  signed  an  agreement 
reciting  that  Uie  corporations  were 
desirous  of  purchasing  the  patent^ 
and  providing  as  follows :  (1.)  R.  as- 
signs the  patent  to  D.,  and  releases 
the  corporations  from  all  damages 
for  infringing  the  patent ;  (%,)  R.  is 
to  hare  the  right  to  receive  and  re- 
tain all  damages  for  past  infringe- 
ment of  the  patent  by  others  tlum 
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the  oorporfttions,  and  the  right  to 
cover  and  retain  all  damagea  for  in- 
fringement of  the  patent  after  snch 
daj  Dv  others  than  the  corporations, 
and  tneir  lioensees,  agents  or  ens- 
tomers;  (8.)  After  the  ^raa^ng  ^7 
the  corporations  of  any  license  to  ose 
the  patent,  all  claim  for  damagea 
thereafter  accming  to  R.  is  to  cease  ; 
(4.)  All  salts  proeecnted  by  R.  are  to 
be  at  the  sole  expense  of  the  corpor- 
ations ;  (6.)  The  corporations  are  not 
to  grant  any  license  to  nse  the  patent 
except  to  their  general  Ucensees : 
Held,  that  the  effect  of  the  two  in- 
stroments  was  to  vest  in  D.,  as  trustee 
for  the  corporations,  all  R.'s  interest 
in  the  patent,  and  to  rest  in  D.,  as 
trustee  for  R.,  all  interest  in  all  claims 
for  past  infringements  of  the  patent 
against  others  than  the  corporations, 
and  all  interest  in  all  claims  for  fntnre 
infiingements  of  the  patent  against 
others  than  the  corporations  imd 
their  licensees,  agents  or  eustc»ners. 
DibbU  ▼.  A%tgur,  86 

8.  The  assignment  fhnn  R.  to  D.  did 
not,  by  conveying  all  of  R.'s  '*  rifffat, 
title,  interest,  claim  or  demand  what- 
soever, in,  to  or  under"  the  patent^ 
convey  didms  for  past  infringements. 

id. 

4.  A  bin  to  recover  for  infringements 
committed  before  such  assignment 
and  agreement  were  made,  filed 
against  a  defendant,  not  one  of  the 
corporations,  ought  properly  to  be 
brou^t  in  the  name  of  D.,  as  trustee 
for  R.,  joining  R.,  as  the  owner  of  the 
equitable  interest.  id. 

0.  The  addition,  as  plaintiffs,  of  D..  as 
trustee  for  the  corporations,  and  of  the 
corporations  themselves,  is  surplus- 
age ;  but,  where  the  objection  to  such 
addition  was  not  raised  until  the  hear- 
ing, and  R.  had,  after  the  filing  of  the 
biS,  assigned  to  D.,  as  trustee  for  the 
corporations  and  for  R.,  all  claims  for 
past  infringements  of  the  patent^  the 
Dill  was  allowed  to  stand.  id, 

$€€  Was,  10. 


PATENT. 
1.  Patents  Generally.    (1.) 


2.  Invention.    (2  to  6.) 
8.  Application.    (1  8.) 

4.  Specification.    (9.) 

5.  Abandonment    (10,  11.) 

6.  Assignment    (12  to  17.) 

7.  License.    (18.) 

8.  Extension. 

9.  Novelty.    (19,  20.) 

10.  Infringement    (21  to  24.) 

11.  Iigunmon. 

12.  Patent  for  a  Design.    (26  to  29.) 
18.  Particular  Patents. 

(1.)  Lawton   and   BlisflT -^Hooe- 

Coupliur.    (80  to  85.) 
(2.)  Bliss*— Hose<k>upliog.    (86, 

87  \ 
(8.)  Hoffman's— Paper-Collar.  (88, 

89  1 
(4.)  MiUeVs— Lock.    (40  to  46.) 
(6.)  Bigelow's  — Soda- Water  Ap- 
paratus.   (46  to  61.) 
(6.)  Robertson's— Sewing-Madune. 

(62  to  68.) 
(7.)  Bachelder's— Sewing-Macfaiae. 

(69  to  62.) 
(8.)  Hartshorn's  —  Shade-Fixture. 

(68,  64.) 
(9.)  WUcox's— Spangling-Machina. 

(66.) 
(10.)  Baird's  —  Spangling-Maehine. 

(66  to  68.) 
(11.)  Shaw  A  Wilcox  Company's— 

Waste-Solution.    (69, 70.) 
(12.)  Arkell  and  Smith's— Paper- 


Bag.    (71,72.) 
oardroan'c 


(13.)  Boardroan's-Wire-Staple.  (78 

to  76.) 
(14.)  Oorham,  Thurber   and  Dez- 

tor's — ^Design  for  Handles 

of  Spoons  and  Forks.  (77.) 
(16.)  Singers  —  Sewing  •  Machine. 

(78.  79.) 

1.  PaterUt  Oen^oUy. 

1.  A  plea  setting  up  the  statute  of  lim- 
itations of  the  State  of  New  York  Is 
a  good  plea  in  bar  to  an  action  for 
the  infringement  of  letters  patent, 
brought  in  this  Court  i^tcA  v.  JUek- 
€tU,  280 

Sm  JtmisDionoir,  1,  2. 
Pastt,  1. 

2.  Invention, 

2.  Although  a  combination  of  old  de- 
vices may  be  patentable  when  a  new 
and  useful  result  is  produced,  no  one 
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can,  bv  oombiDing  Beveral  devices, 
each  of  which  is  old,  thereby  deprive 
others  of  tiie  rigbt  to  use  them  sep- 
arately, or  of  the  right  to  use  them 
in  new  combinations,  or  of  the  right 
to  use  some  of  them  in  combination, 
omitting  others.  HdUei  ▼.  Van  War- 
mer, 448 

8.  The  mere  addition  of  an  old  device 
producing  a  specific  result,  to  another 
old  device  producing  its  own  result, 
in  such  wise  that  their  combination 
produces  those  same  two  results,  and 
no  other,  is  not  invention.  id, 

4.  If  the  combination  itself  produces  a 
new  and  useful  result,  not  due  to  the 
separate  action  of  either,  nor  attained 
thereby,  but  due  to  the  co-operative 
or  reciprocal  action  of  the  combined 
devices,  a  different  question  arisea  id. 

0.  Invention  generally  consists  in  new 
modes  of  employing  what  was  before 
Imown,  so  as  to  produce  thereby 
effects  either  not  produced  before,  or 
not  produced  in  that  manner,  or  not 
produced  so  usefully.  id, 

6.  If  the  combination  of  the  old  devices 
be  supplemented  by  other  and  new 
devices  co-operating  therewith,  and 
thereby  a  new  and  useful  result  is 
produced,  not  attained  by  the  action 
of  the  old  devices,  that  is  inven- 
tion, id. 

See  89,  69,  69,  YO,  76. 

8.  AppUeaUon, 

7.  A  specification  accompanying  an  ap- 
plication for  a  patent  is  always  open 
to  amendment  of  its  description  and 
claims,  and  to  the  addition  of  new 
matters  of  description  and  new 
claims,  where  the  drawings  and 
model  exhibit  the  matters  involved 
in  the  amendments  and  additions; 
and  this  privilege  continues  until  the 
matter  or  the  application  is  finally 
disposed  of,  by  the  granting  of  a 
patent,  or  otherwise.  Singer  v. 
Srmm/tdorf,  621 

8.  Where  the  improvements  claimed  in 
a  patent  are  shown  in  the  model  and 
drawings  which  were  filed  with  an 
application  for  a  patent  previously 

Vol.  Vn.— 88 


made  by  the  patentee,  he  is,  in  re- 
spect of  the  patent  so  granted,  to  be 
regarded  as  having  applied,  by  such 
application,  for  a  patent  for  every- 
thing found  in  such  model  and  draw- 
ings, for  which  he  could,  at  the  time 
of  making  such  application,  have  ob- 
tained a  valid  patent.  id. 

4.  Sjpeeijieation. 

9.  Where,  in  a  suit  for  the  InMnge- 
ment  of  a  patent  for  an  improvement 
in  a  lock,  the  defendant's  lock  con- 
tained the  entire  mechanical  arrange- 
ment, in  substance,  which  was  found 
in  the  description  of  the  plaintiff's 
patent,  so  far  as  the  invention  of  the 
patentee  was  concerned,  with  only 
such  variations  as  the  skill  of  a  me- 
chanic would  suggest:  J7e2i,that  the 
plaintiff's  patent  ought,  if  possible,  to 
be  so  construed  as  to  make  it  vaJid 
with  reference  to  the  defendants  lock. 
Coffin  V.  Ogden,  61 

See  7,  48,  46,  48,  60,  69,  70. 

6.  Abandonment, 

10.  Where  the  model  and  drawings 
filed  with  an  application  for  a  patent 
fully  representea  the  improvements 
claimed  In  a  patent  subsequently 
granted  to  the  applicant,  it  was  held, 
on  the  facts  in  tms  case,  that  he  had 
not  abandoned  his  application,  and 
that  he  was  entitled,  in  respect  to  tlie 
question  whether  such  improvements 
were  in  public  use  or  on  sale,  with 
his  consent  and  allowance,  for  more 
than  two  years  prior  to  his  applica- 
tion for  a  patent  therefor,  to  have  the 
date  of  the  making  of  such  applica^ 
tion  regarded  as  the  date  of  his  ap- 
plication for  the  patent  so  granted. 
Singer  v.  Braunedorf,  621 

11.  Forfeitures  and  abandonments  are 
not  favored,  and  must  be  clearly 
made  out.  id. 

6.  AetignmenL 

12.  Where  t  patentee  assigns  all  his 
right,  titie  and  interest  in  his  inven- 
tion and  patent  within  and  through- 
out a  specified  territory,  this  Is  such 
a  grant  of  exclusive  right  as  war- 
rants a  suit  in   the   name  of  the 
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grantee  for  an  infriDgement  within 
such  territory.  Fwry  v.  Oom^ 
ing,  195 

18.  The  omiflaion  to  record  aach  an  in- 
atrmnent  in  the  Patent  Qffioe  withim 
three  montha  from  the  ezecotion 
thereof,  doaa  not  render  it  InTalid,  aa 
between  the  partiea  thereto.  id, 

14.  Such  an  inatmment,  if  unrecorded, 
is  of  no  validity,  after  the  expiration 
of  the  three  months,  as  acainat  a  snh- 
seqnent  pnrchaaer  from  Uie  patentee, 
for  a  Talnable  consideration,  actine 
in  good  iaith,  without  notice.         iSL 

16.  Whether,  if  each  an  instmment  be 
not  recorded  within  the  three  months, 
an  awngnment  afterwards  made  would 
prevail  althongh  receiyed  with  notice 
of  the  prior  inatrument,  ^Mer«.       id, 

16.  A  plaintiff  who  daima  title  throoeh 
such  an  inatrament,  and  snes  in 
equity  for  an  infringement  of  the 
patent,  need  not  aver  in  his  bill  the 
recording  of  the  instrument,  but  may 
treat  the  defendant  as  a  wrongdoer 
and  put  him  to  set  up  in  his  answer 
that  he  is  a  bona  Me  purchaser  for 
yalue,  without  notice.  id. 

11  Where  T.  transferred  to  &  all  hia 
rights  title  and  interest  in  a  patent, 
and  subsequently  transferred  to  D. 
all  his  right,  title  and  interest  in  the 
same  patent^  and  subsequently  S.  re- 
transferred  to  T.  all  the  interest  T. 
had  conveyed  to  him:  Held,  that  D. 
acquired  nothing  by  the  transfer  to 
him,  and  that  such  retranafer  to  T. 
did  not  enure  to  the  benefit  of  D.,  so 
as  to  perfect  his  title.  id. 

See  IS, 

P^TT,  S  to  6. 

V.  JUanee. 

18.  Where,  by  a  license  under  a  patent, 
the  licenser  agrees  that  he  will  not 
make  any  further  claim  of  license 
fees  ttom  the  licensee  under  any 
other  patents  which  he  owns  or  con- 
trols, or  may  thereafter  c^n  or  con- 
trol, the  license  will  be  held  not  to 
apply  to  infringements  conunitted  by 
the  licensee  before  the  date  of  the 
Uoense,  of  a  patent^  the  control  of 


which,  including  the  right  to  recover 
for  such  infringements,  passed  to  the 
licenser  after  the  granting  of  such 
license.    IHMde  v.  Avgur,  86 

See  Pabtt,  2.  , 


8. 


SeeBl, 


9.  NMlty, 


19.  Where  a  patent  granted  to  W.,  ns 
inventor,  was  infringed  by  a  macMBe 
used  by  P.,  by  virtue  of  a  Ibcenae 
under  a  patent  granted  to  N.,  aa  in- 
ventor, and  it  was  set  up  in  defence 
that  N.  waa  the  first  inventor  of  wlkat 
waa  covered  by  the  patent  to  W., 
and  it  appeared  that  JN .  made  his  in- 
venlaou  before  the  iqppllMtion  by  W. 
for  his  patent,  but  Uiat  W.  had  in 
anccessful  operation  a  machine  con- 
taining the  mvenlion  at  a  date  earlier 
than  £be  date  of  the  invention  by  K. 
of  anything  embodied  in  W.'s  patent : 
Hdd,  that  W.  was  the  first  inventor. 
NkikoU  V.  Pearee,  6 

20.  A  patent  ia  not  invalidated  by  the 
hat  that  the  inventloD  claimed  in  it 
waa  described,  but  not  daimed,  in  a 
patent  granted  subsequently  to  the 
mniring  of  the  sppUcatiou  for  the  pat- 
ent secondly  issued,  but  before  it  was 
granted.  Singer  y.  Breamedotf,    521 

^  44, 45,  49,  55,  60,  64  to  66,  68, 
75, 19. 


la 


21.  Where  armor  for  a  vessel  was  con- 
structed by  Q.  under  an  order  given 
for  that  purpose  by  the  Secretary  of 
the  Navv  of  the  tinited  States,  and 
was  appued  to  a  vesael  built  for  the 
Tinited  States,  and  waa  paid  for  to  Q. 
by  the  Secretary  of  the  Navy :  Held, 
that,  althou^  tae  armor  may  liave 
been  the  same,  in  arrangement^  as 
that  covered  by  a  patent,  Q.  was  not 
liable,  in  a  suit  on  the  patent^  for  any 
value  which  the  armor  may  have 
been  to  the  United  Statea.  Eeaiim 
V.  Quintard,  78 

22.  The  patent  being  for  the  applica- 
tion or  employment  of  the  armor  on 
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the  T68m1,  the  putting  of  the  armor 
by  Q.  on  A  yessel  owned  by  the 
United  States,  wit  not  a  maUoff  or 
naing  or  rending  to  be  need  of  the 
armor  by  Q.  id, 

83.  Whether  the  United  Statea  are  ex- 
eluded  from  the  right  to  make  for 
themaelyea  and  nae  a  patented  inren- 
tion,  without  the  consent  of  the  pat- 
entee, under  the  grant  by  them  to 
him  of  an  ezduelTe  right  to  make, 
nae  aud  vend  it,  quere,  id. 

M.  The  cases  of  WaUctr  T.  Oongrt^tt, 
(1  Oarpmad't  Rep,,  866,)  and  FuOhirt 
▼.  The  Queen,  (12  Zaw  Ihim  JUf„ 
nem  eeriee,  114,)  discussed.  u2. 

See  1, 9, 18,  SB  to  S8,  86,  47,  61,  68, 
67,  66,  60,  68, 67, 68, 72, 76. 
Damaoib, 

11.  h^umdUon, 

See  AsTAOBMEKt* 

12.  Patent  for  a  Deeiffn, 

26.  The  mere  fiust,  that  the  resemblance 
between  a  patented  design  and  an- 
other design  is  such  as  to  mislead 
ordinary  purchasers  and  casual  ob- 
servers, and  to  induce  them  to  mis- 
take the  latter  design  for  the  former, 
is  not  enouffh  to  make  the  use  of  the 
latter  an  infringement  of  the  patent 
Chrham  M/g,  Oo.  v.  WhiU,  618 


The  test  In  regard  to  a  patent  for  a 
design,  on  the  question  of  its  infringe- 
ment, is  not  the  eye  of  an  ordinary 
obaerrer.  id. 


97.  The  same  prindpleB  which  govern 
in  determining  the  question  of  in- 
fringement in  respect  to  a  patent  for 
an  Inyeotion  connected  with  the 
operation  of  machinery,  must  govern 
in  determining  the  question  of  in- 
fringement in  respect  to  a  patent  for 
adengn.  id. 

28.  The  proper  test  is  substantial 
identity,  in  view  of  the  observation 
of  a  person  versed  in  the  business  of 
designs,  in  the  partienlsr  trade  in 
qneatioiL  id. 


29.  A  patent  for  a  design  must  be  for 
the  means  of  producing  a  certain 
result  or  appearance,  ana  not  for  the 
result  or  appearance  itsell  id. 

See  11. 

18.  Particular  Patente. 

(1.)  Lawtan  and  Blie^-^ffoee-ctngMng. 

80.  The  specification  of  the  patent 
granted  to  Robert  B.  Lawton  and 
William  H.  Bliss»  Februarv  22d, 
1869,  for  an  "  improvement  (n  hoee- 
ooupling,*  explained.  ^itt  v. 
Haiffhi,  7 

81.  The  claim  of  that  patent  is :  "  The 
two  thimbles  G  D,  attached  to  the 
ends  of  the  hose  A  B,  the  thimble  G 
being  provided  with  the  shoulder  b, 
and  apround  seat  or  packing  e,  and 
the  whnble  D  provided  inth  the 
groove  e,  with  inclined  sides  aud 
fitted  within  thimble  C,  the  above 
parts  beinff  used  in  connection  with 
the  conical  roller  or  rollers  g,  fitted 
in  the  screw  caps  t,  and  the  whole 
arranged  to  operate  as  and  for  the 
purpose  set  forth."  To  be  within 
this  claim,  there  must  not  only  be  a 
pin  with  a  conical  face  at  its  inner 
end,  but  the  pin  must  have  the 
capacity  of  rotating  as  a  roller,     id. 

82.  The  reissued  letterspatent  granted 
to  William  H.  BUss,  I>eoember  21st, 
1869,  for  an  *'  improvement  in  hoee- 
coupliiun,"  on  the  surrender  of  the 
ori^nal  patent  graoted  to  William 
H.  Bliss  and  Robert  B.  Lawton,  as 
inventors,  February  22d,  1869,  are 
valid.  Bliei  v.  Ot^hrd  Mfg. 
Co.,  279 

88.  The  first  claim  of  such  rdssued 
patent  clahns  the  arrangement  of 
two  thimbles,  the  inner  one  grooved 
drcumferentlally,  and  with  an  in- 
cline on  the  side  of  the  ^oove, 
as^alnst  which  a  pin  passing  wrough 
the  outer  thimble  is  forcSi,  so  t&it 
the  inward  movement  of  the  pin 
crowds  the  end  of  the  inner  thimole 
against  the  seat  on  the  shoulder  In 
the  outer  thimble.  id. 

84.  The  second  dalm  claims  the  eon- 
struotion  with  an  inottne,  of  the  side 
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of  the  groove  In  the  inner  thim- 
ble, id. 

$0.  Thoee  deima  ere  Infringed  by  a 

heee- coupling  which  has  CTery 
featnre  described  in  the  specification 
of  such  reissued  patent  except  the 
feature  of  the  rotation  of  the  pin 
iHien  not  disconnected  from  the 
thimble.  id 

(2.)  JUM^^jETesf^eii/rf^. 

8A.  The  specification  of  the  patent 
granted  to  William  H.  Bliss,  Febru- 
ary 86th,  186S»  for  an  ''  improTement 
in  hose-eonplings,"  explained.  JUist 
T.  Saiffht,  1 

87.  The  second  dalm  of  that  patent  is: 
"  The  lug  G,  within  the  butt  A,  when 
used  in  connection  with  thejpin  F, 
and  the  grooTe  a  of  the  butt  B,  sub- 
stantially as  and  for  the  pun>ose  set 
forth."  To  be  within  tliis  claim,  the 
1^  must  be  e  rotating  pin,  with  a 
oeyelled  inner  end.  id, 

(8.)  ffoJfman'»^P«qnr  (kUofr, 

88.  The  reissued  letters  patent  granted 
to  James  H.  Hofibian,  July  85th, 
1865,  for  a  ''turn-down  or  folded 
enameUed  paper  collar  *  are  valid. 
Hoffmrnnyr,  BH4f4l,  58 

88.  As  I2ie  patentee  iuTented  the  proper 
mode  of  enameUng  the  proper  qual- 
ity of  paper  to  enable  a  turned  down 
or  folded  collar  to  be  made  wholly  of 

gaper,  without  any  danger  of  crumb- 
ng  or  breaking  the  enamel  by  the 
operation  of  fouling,  the  collar  made 
from  such  enamelled  paper  wae  a  new 
article  of  manufacture,  and  entitled  to 
be  patented  as  such.  id. 

(4.)  MiUm^^^Uck. 

40.  The  claims  of  the  reissued  patent 
granted  to  Charles  A.  Miller,  assignee 
of  William  a  Kirkham,  the  iuTcntor, 
January  87th,  1868,  for  an  improve- 
ment in  locks  and  latches,  on  the  sur- 
render of  the  ori^nal  patent  granted 
to  Kirkliam.  June  11th,  1861,  name- 
ly: (1.)  So  dividinff  the  hub  or  fol- 
lower, and  so  combining  the  same 
with  a  reversible  latch,  that  the  arms, 
or  their  equivalents^  of  the  divided 


hub  or  follower,  may  l>e  released,  for 
the  purpoee  of  allowing  the  latc^  to 
be  reversed  or  turned;  (2.)  So  con- 
struoting  and  arranjifing  the  indi- 
vidual parts  of  a  dividea  hub  or  fol- 
lower, that  the  reversal  or  turning  of 
the  latch  Is  prevented  onl^  by  the 
presence  of  tne  spindle  within  the 
look — BO  conslraea  as  to  relieve  them 
from  the  objection  that  they  claim 
results  or  effiscfes  or  functions.  Oojfin 
V.  Offdin,  61 

41.  The  first  claim  is  a  daim  to  divld- 
imr  the  hub  or  follower  in 


ing  u 

tiiuly  the  manner  described  by  the 
patentee,  and  to  oombining  the  hub, 
BO  divided,  with  a  reversiole  latdi, 
in  substantially  the  manner  described 
by  the  patentee,  the  arms  of  the  hub 
being  released  in  substantially  the 
manner  described  by  the  patentee,  fSor 
^«  pnrpoM  of  .Uowiiig  the  Irtch  to 
be  reversed.  to. 

48.  The  second  dalm  is  a  daim  to  con- 
structing and  arranging  the  indi* 
vidual  parts  of  the  divMed  hub  in 
substantially  the  manner  described 
by  the  patentee,  the  reversal  of  the 
latch  being  prevented  onlv  by  the 
presence  of  the  spindle  in  the  lock  in 
substantially  the  manner  described 
by  the  patentee.  id 

48.  The  proper  rule  is  to  construe  the 
claims  In  connection  with  the  de- 
scriptive parts  of  the  specification, 
and  with  raference  to  what  is  seen  to 
be  the  real  invention.  id. 

44.  Where  a  lock  containing  a  reversi- 
ble latch,  embodying  the  inventions 
covered  by  such  claims,  was,  prior  to 
the  making  of  the  invention  by  the 
patentee,  made  by  E.,  and  shown  to 
three  lock-makers,  who  examined  it 
and  understood  its  construction,  and 
it  was  not  put  upon  a  door  or  put 
into  use,  or  tested  otherwise  than  by 
the  exhibition  of  it  and  its  working 
to  the  three  lock-makers,  but  was  a 
complete  working  reversible  latch: 
Heliy  that  it  was  aVsomplete  and  per- 
fected invention,  and  that  such  a 
knowledge  of  it>  as  a  completed  inven- 
tion, was  given  to  the  public,  before 
the  patentee  made  his  invention  of 
the  same  thing,  as  to  deprive  the 
patentee  of  his  right  as  first  inventor. 

id. 
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40.  The  reTerdble  latch  of  E.  was  a 
completed  inTentioii,  although  the 
lod[  containiiig  in  it  was  not  actually 
pat  into  uee  on  a  door.  ia. 

(5.)  Big4lo>uf» — SodoF'WcBttr  Apparahu. 

46.  In  the  apparatus  described  in  the 
reissued  patent  ^ranted  to  Bdmund 
BigeloWy  December  4th,  1866,  for 
"improyed  apparatus  for  supplying 
and  measnring  syrups  in  soda-water, 
the  original  patent  having  been 
granted  to  him  April  6th,  1658,  an 
air  tube  or  Tent  in  the  chamber  of  the 
faucet  is  necessary  to  enable  such 
chamber  to  fill  and  discham,  and  is 
a  part  of  such  faucet  SigtiUw  ▼. 
Maitheuft,  11 

47.  Under  the  first  claim  of  such  patent, 
namely,  ''the  employment  of  reser- 
voirs in  permanent  cases  or  stands, 
revolving  or  otherwise,  as  herein  de- 
scribed, with  the  registering  faucets, 
substantially  as  and  for  the  purposes 
herein  set  forth,"  a  faucet,  to  be  the 
faucet  of  such  claim,  must  be  a  faucet 
with  such  air  tube  or  vent.  id, 

48.  The  second  claim  of  such  patent, 
namely,  "a  self-registering  apparatus, 
with  an  air  tube  or  vent,  substantially 
as  herein  set  forth,  combined  with  a 
reservoir,  as  and  for  the  purposes 
herein  described,"  is,  in  this  view,  a 
mere  duplication  of  the  first  claim. 

id, 

49.  The  first  claim  of  the  reissued 
patent  granted  to  Edmund  Bigelow, 
August  6th,  1867,  for  "improved 
socui-water  apparatus "  the  original 

Satent  having  been  granted  to  him 
anuary  26th,  1869,  namely,  "the 
combination  of  the  conduit  through 
which  the  mineral  waters  are  drawn, 
and  the  syrup-cans,  with  the  ice 
reservoir,  all  in  one  stand  or  castor, 
substantially  as  and  for  the  purpose 
described,"  is  void  for  want  of  nov- 
elty, id. 

50.  The  measuring  fieiucet  is  not  a  part 
of  the  combination  in  such  claim  and 
is  not  a  part  of  the  syrup-can.        id. 

51.  The  second  and  third  claims  of 
such  reissued  patent  of  1867  are  valid 
and  are  infringed  by  apparatus  con- 


structed in  accordance  with  letters 
patent  granted  to  John  Matthews, 
Junior,  October  8d,  1865,  for  a  "soda- 
water  apparatus."  id. 

(6.)  BoUrtton'^^Semnff-Machiie, 

52.  The  first  claim  of  the  patent  granted 
to  Thomas  J.  W.  Robertson,  liovem- 
ber  22d,  1869,  for  an  "  improvement 
hi  sewiDg-machines,"  namely:  "The 
employment,  in  combination  with  the 
needle  of  a  sewing-machine,  of  a  plate, 
K,  constructed  and  operating  sub- 
stantially as  herein  shown  and  de- 
scribed, for  the  purpose  of  laying  and 
holding  braid,  gimp,  or  other  mate- 
rial, upon  the  surface  of  the  fabric,  as 
set  forth,"  is  a  claim  to  the  emplov- 
ment,  in  oombination  with  the  needle 
of  a  sewing-machine,  of  a  separate, 
detachable  plate,  constructed  and 
operating  substantiaUy  as  shown  and 
described  in  the  patent,  for  the  pur- 
pose of  laying  and  holding  braid, 
gimp,  or  other  material,  upon  the 
Buruoe  of  the  fabric,  as  set  forth,  as 
contradistinfl^uished  from  the  employ- 
ment, in  such  combination,  of  a  gulae 
not  formed  in  a  separate  detachable 
plate.    DibbU  v.  Auffur,  86 

58.  The  braiding  attachment  used  in 
the  Florence  sewinff-maohine,  being 
a  separate,  detachable  plate,  with  a 
guide  for  braid,  arranged  in  connec- 
tion with  the  presser  foot,  is  not  an 
infringement  of  such  first  claim  of 
the  Robertson  patent.  id. 

54.  The  second  daun  of  the  Robertson 
patent,  namely:  "The  arrangement 
of  the  guides,  «,  «,  «,  to  extend  past 
tiie  centre,  and  on  each  side,  of  the 
needle  hole,  as  and  for  the  purpose 
herein  set  forth,"  is  infrinsred  by  such 
braiding  attachment  of  the  Florence 
sewing-machine.  id. 

55.  The  claims  of  the  Robertson  patent 
are  not  Invalid  for  want  of  novelty. 

id. 

66.  The  first  claim  of  the  patent  eranted 
to  Thomas  J.  W.  Robertson,  Novem- 
ber 22d,  1859,  for  an  "improvement 
in  sewing-machines,"  being  a  claim  to 
"the  employment,  in  combination 
with  the  needle  of  a  sewing-machine, 
of  a  plate  E,  constructed  and  operat- 
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ing  BobfltantlAUT  m  herein  tbown  and^ 
deecribed,  for  we  porpoee  of  Uying 
and  holding  braid,  eimp,  and  other 
material  upon  the  BUTuoe  of  the  fabric, 
as  Bet  forth,*  is  not  only  rertrieted  to 
a  separate,  detachable  plate,  bnt  can- 
not extend  to  a  detachable  braidinj^ 
Slide  arransed  in  oonneciion  with 
e  preeier  root  of  a  aewing-maohine. 
JHbbU  v.  Sibky,  a09 

57.  Thebraiding  device  nsed  in  connec- 
tion with  the  Wilcox  and  Oibbe  sew- 
ing-machine, not  being  a  separate, 
detachable  plate,  hot  being  a  part  of 
the  pressor  fbot»  does  not  infrin^ 
such  first  daim.  tdL 

ft8.  Kor  does  such  braiding  device  in- 
fringe the  second  daim  of  soch  patent^ 
inasmuch  as  the  guides  or  sides  of 
the  braiding  channel  or  groove  in  it 
do  not  extend  past  the  centre,  and  on 
each  side,  of  the  needle-hole,  for  the 
purpose  of  keeping  the  stitdiing  al- 
ways in  the  centre  of  the  braid,  in 
tundnr  comers,  circles,  Ac,  by  hold- 
ing it  in  position  until  it  is  sewed  on 
the  doth.  id, 

(7.)  BaehsUUr^s^Sewin^-Maekina. 

59.  The  great  feature  of  the  invention 
of  John  Bacfaelder,  embodied  in  the 
reissued  patent  granted  to  him,  De- 
cember 12th,  1865,  for  an  *'  improve- 
ment in  sewing4nachines,*  was  the 
production  of  a  sewing^sachine  in 
which  the  cloth  to  be  sewn  is  sup- 
ported horizontally  and  in  fed  through 
the  machine  perpetually.  FotUry, 
Brauntdorf,  91 

60.  The  sewing-machine  called  the 
ifitna  machine  infringes  the  first, 
second,  third,  fourth,  fifth,  sixth  and 
eleventh  claims  of  that  patent,  and 
those  claims  are  not  invabd  for  want 
of  novelty.  id. 

61.  The  original  patent  was  granted  to 
Bachelder  May  8th,  1849.  It  was  re- 
issued to  hlB  assignee  November  2d, 
1868,  the  specification  of  such  reissue 
being  signed  by  the  assignee  and  not 
by  Bachelder.  Such  re&ue  was  not 
assigned  to  Bachelder.  The  original 
patent  was,  on  his  application,  ex- 
tended to  him  by  the  Commissioner 
of  Patents,  the  certificate  of  extension 


being  made  on  a  copy  of  sudi 
nal,  because  of  the  loss  of  such  origi- 
nal, and  not  on  the  original  itself  or 
on  such  reissue :  Meld,  that  such  ex- 
tendon  was  valid.  tdL 

62.  Hie  case  of  PoUir  t.  ffdlamd,  (4 
m<aehf,  (7.  a  JL,  206,)  dted  and  ap- 
pUed.  id. 

(8.)  lfarUkom*9^Skade'JHxtmn. 

68.  The  ehdm  of  the  reiasned  patent 
granted  to  Stewart  Hartahom, 
August  27th,  1867,  on  the  surrender 
of  the  original  patent  to  him,  of 
October  llttk,  1864,foran  "imia-oved 
shade-fixture,*  namdy,  "  the  ai^liea- 
tion  to  a  shade  roller,  provided  with 
a  spiral  spring  for  automatically 
raising  or  rolling  up  the  shade,  of  a 
pawl  and  ratchet,  or  notched  hnb,  eo 
arranged  that  the  former  will  engage 
with  the  latter,  at  any  point  or  heignt 
of  the  shade,  by  simply  checking  the 
rotation  of  the  roller  and  the  upward 
movement  of  the  shade  under  the 
infiuenoe  of  the  spring,  substantially 
as  set  forth,*  is  infringed  by  a  shade 
fixture  which  has  such  a  spiral  spring 
in  a  roller,  and  a  scroll  hub  with  a 
notch  or  rebate  fixed  to  the  bracket, 
and  a  pin  or  bolt  diding  in  a  socket 
on  the  end  of  the  roller.  HatiMhom 
V.  Tripp,  120 

64.  The  patent  sustained,  in  respect  to 
the  novelty  of  the  invention,  as 
against  a  pre-existing  shade-fixture 
which,  only  when  out  of  order,  oper- 
ated Uke  the  patented  fixture,  and 
was  not  aocessiole  to  the  public,  and 
passed  out  of  existence,  and  was  un- 
known to  the  patentee.  id, 

(9.)  Wilcoa^9 — Spanffling-MaehUie, 

66.  The  first  three  daims  of  the  patent 
reissued  to  Jedediah  Wilcox,  as  as- 
signee, August  4th,  1863,  on  the  sur- 
render of  the  original  patent  granted 
to  Beta  A.  Mann,  as  inventor,  De- 
cember 24th,  1861,  for  improvements 
in  machinery  for  fastening  clasps  or 
spangles  to  the  hoops  and  tapes  of 
hoop-skirts,  are  valid.  Wilcox  v. 
JTomp,  ;;  126 

(10.)  Baird^»^~8pangUnff'Maehin€, 
66.  The  first  claim  of  the  patent  granted 
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io Joseph  Baird,  December  9ih,  1862,  f       (18.)  Boardman*9~~Wtre'8Ugi)U, 
fox  improvemente  in  meohinery  for 
futoDing  clBaps  or  spaiiglee  to  the 
hoope  and  tapes  of  hoop-skirta,  is 
yalid.     Wileox  r.  Kemp,  ^  126 


67.  The  first  claim  of  the  Baird  patent 
is  not  infringed  by  machinery  oon- 
stmcted  in  accordance  with  the  pat- 
ent granted  to  Albert  Komp,  May 
7th,  1867.  id, 

68.  The  third  dalm  of  the  Baird  patent 
is  Talid,  and  is  infringed  by  each 
machinery.  "^  id. 

(11.)  SkawAWileoz  Chmijpan^^^WoMte- 
SoluHon, 

69.  The  claim  of  the  letters  patent  re- 
issued to  The  Shaw  A  Wilcox  Com- 
pany, of  Bridgeport,  Connecticut,  June 
16th,  186y,  for  «n  "  improved  appar- 
atus for  recovering  gold  and  silver 
from  waste  solutions,"  namely :  *'  An 
apparatus  for  recovering  gold,  silver, 
Aa,  from  waste  solutioos,  by  means 
of  suitable  precipitating  ingredients, 
subtitantiidly  as  herein  specified,*  is 
not  a  valid  daim.  Shaw  A  WUeoz 
Co  V.  Lovefojf,  282 

70.  It  is,  in  effect,  a  claim  to  the  use  of 
the  proper  chemicals  to  precipitate 
the  metal  from  the  liquid  waste  solu- 
tion, by  putting  such  chemicals  into 
any  proper  vessel  containing  the 
solution.  id. 

(12.)  Arkeil  and  SmiOC^^Paper-BUg, 

71.  The  claim  of  letters  patent  granted 
to  James  Arkell  and  Beniamin  Smith, 
June  6th,  1866,  for  an  '*  improvement 
in  paper-bags,"  namely:  "Softening 
the  upper  parts  of  paper-bags  and 
making  them  pliable,  substantially  as 
and  for  the  purpose  above  described," 
is  a  claim  to  a  paper-baff  bavins  its 
upper  end  softened  and  made  fiexi- 
bie,  while  its  lower  portion  is  strong 
and  stiff  with  the  sising  of  the  paper. 
Arkdl  V.  /.  M,  Hurd  Paper-Bag  Co,, 

476 

72.  A  paper-bag  wliich  has  its  extreme 
upper  end  unsoltened,but  has  a  strip 
or  Dand  around  it,  at  a  short  distance 
from  its  top,  crimped  or  softened  and 
thus  made  pliable,  is  an  infringement 
of  such  patent  id. 


78.  The  claim  of  the  reissued  letters 
patent  granted  to  Byron  Boardman, 
March  6th,  1866,  for  an  "improved 
wire  staple,"  on  the  surrender  of  the 
original  patent  granted  to  him,  as  in- 
ventor, March  80th,  1866,  which 
claims,  ''as  a  new  manufacture  or 
conounodity,"  **  a  wire  staple,  adapted 
for  use  in  making  window-blinds  or 
screens,  and  constructed  substantially 
as  above  described,"  is  valid.  Bog- 
er»  V.  SargnUf  507 

74.  The  words,  "constructed  substan* 
tially  as  above  described,"  in  the 
daim,  do  not  refer  solely  to  a  staple 
so  constructed,  with  transverse  cor- 
ruffations,  as  to  penetrate  wood  easily 
and  be  withdrawn  therefrom  with 
difiieulty,  but  to  a  staple  made  into 
such  shape  by  the  action  of  dies, 
which  form  the  corrugations  b 
swaging. 


^ 


76.  The  invention  covered  by  the  daim 
does  not  embrace  merely  a  staple  re- 
duced in  size,  so  as  to  m  adapted  to 
window-blinds,  spikes  with  trans- 
verse corrugations,  and  in  shape  like 
such  staple,  having  existed  before, 
but  involves  the  idea  that  such  staple 
shall  be  made  by  the  swaging  blow 
of  a  pair  of  dies,  it  appearing  that 
rach  staple  could  not  oe  miSe  by 
hand  at  a  price  which  would  admit 
of  its  profitaUe  manufacture,  that  the 
sale  (n  it  made  by  dies  by  machinery 
has  been  very  great,  and  that  it  has 
altogether  superseded  the  non-eer 
rated  staples  before  used  for  blinds. 

id. 

76.  Such  daim  covers  a  staple  which 
has  indentations  of  equal  depths  over 
the  whole  surface  indentea,  and  is 
not  made  with  tapering  points,  and 
also  covers  a  staple  that  has  the 
shdlowest  indentations  towards  or 
nearest  the  points,  and  the  deepest 
indentations  mrthest  from  the  pomts. 

id. 

(14.)  Chrham,  Thurber  and  I>exUr^9— 
Detign/or  handUi  of  Spoontand 
Forkt. 

77.  The  letters  patent  granted  to  John 
Gorham,  Gorham  Thurber  and  Lewis 
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Dexter,  Jr.,  July  leth,  1861,  for  a 
design  "for  the  huidlee  of  table- 
spoons and  forks,*  are  not  infringed 
by  articles  oonstnicted,  in  des^, 
in  aooordanoe  with  letters  patent 
granted  to  Le  Roy  S.  White,  January 
16th,  1867,  for  a  deaifli  for  the  han- 
dles of  spoons  and  forks,  or  with  let- 
ters Datent  g^ranted  to  said  White, 
March  81st,  1868,  for  a  design  for  the 
liandlee  of  spoons  and  forks.  Gorham 
Mfg.  Co,  T.  WhUU,  filS 

(15.)   8inger'$^8iwinff'Miackin$. 

78.  The  letters  patent  granted  to  Isaac 
H.  dinger,  November  4th,  1856,  for 
an  "improvement  in  sewing  ma- 
chines," are  valid.  Singer  v.  Brauna- 
dor/,  521 

79.  The  third  daim  of  that  patent,  in 
claiming  the  use  of  a  gripmfi;  lever, 
"  snbstsntially  as  described,  to  im- 
part a  feediog  motion,  claims  snch 
use  to  impart  such  motion  antomati- 
cally,  by  machinery,  and  not  by 
hand,  and  is  not  defeated  by  the 
prior  existence  of  a  griping  pawl, 
actuated  by  hand,  to  gripe  a  feed- 
wheeL  id. 


PLEADING. 

1.  Where  a  bill  in  equity  stated  that  it 
was  brought  b^  the  United  States  at 
the  relation  of  certain  persons,  and 
did  not  state  tliat  the  United  States 
brought  it  by  their  District  Attorney, 
and  was  subscribed  by  certain  other 
persons  as  solicitors  for  the  plaintifb, 
and  the  prayer  of  it  was  that  certain 
letters  patent  of  the  United  States 
issued  to  the  defendant  might  be  sur- 
rendered to  be  cancelled:  Meld,  on 
demurrer  to  the  bill,  that  it  was  bad, 
as  not  stating  a  case  which  entitled 
the  United  States  to  the  relief  sought. 
United  SUUea  v.  Dmghty,  424 

2.  This  Ck>urt  can,  under  the  86Ui  sec- 
tion of  the  Act  of  September  24th, 
1789,  (1  U,  3,  Stat,  at  Large,  92,) 
reoogniae  the  United  States  as  a 
plaintiff  on  the  record,  only  when  the 
record  shows  that  the  United  States 
appear  as  plaintifis  by  the  District 
Attorney.  id. 


i8(0if  Equity. 

JuBisnionoH,  1,  6i. 
Patxvt,  1, 16. 


PRACTICE. 


1.  Where,  in  a  suit  in  perBonkam  in  Ad- 
miraltv,  after  answer,  a  decree  was 
taken  oy  default  for  Uie  libeQant  at 
the  hemog  in  the  District  Courts 
and  a  reference  was  made  to  a  Com- 
missioner to  take  proof  of  damsges, 
and  the  respondent  appeared  berore 
the  Commisflioner  ana  contested  the 
amount  of  damages,  and  the  Commis- 
sioner made  a  report,  to  which  no 
exception  was  taken,  and  a  final  de- 
cree was  entered,  firom  which  the 
respondent  appealed  to  this  Cooit, 
ana  the  libellant  then  moved  this 
Court  to  dismiss  the  appeal:  Held, 
tiiat  the  motion  must  be  denied,  and 
the  case  be  heard  in  the  usual  way, 
on  the  call  of  the  calendar.  Farrell 
y.  Campbell,  158 

2.  Where  C,  adjudged  a  bankrupt  by 
a  decree  of  the  District  Courts  was 
seeking  a  review  of  such  decree  by 
this  Court,  and  waa  at  the  same  time 
prosecuting  suits  in  a  State  Court  to 
restrain  the  proceedings  in  the  Dis- 
trict Court:  Held,  tluit  this  Court 
would  not  require  C.  to  elect  whether 
to  prosecute  further  such  review  or 
the  suits  in  the  State  Court.  In  re 
Bininger,  168 

8.  It  is  not  competent,  on  an  appeal  in 
Admiralty,  to  ask  this  Court  to  send 
the  case  kmu^  to  the  Commissioner, 
on  the  groand  that  he  rcgected  evi- 
dence offered  before  him,  on  the  refer- 
ence in  the  District  Court  as  to 
damages,  where  the  question  as  to 
the  rejection  of  such  evidence  was 
not  raised  in  the  District  Court.  The 
VtcMwrg,  216 

See  AnioRALTT,  6. 
Attachmbkt. 
BANxauPTOT,  2  to  6,  8. 
Dunxs,  1  to  3. 
evidenox,  8. 
Imdiotmxnt. 
Pa&tt,  1,  5. 
Removal. 
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PROHIBITION. 
See  CoiouiT  ComT. 


PROTEST. 
See  JhmxB,  I  to  8. 


PUBLIC  MONEYS. 
See  AsuBTAMT  Tbxabubkb. 


R. 

RECEIVER. 
See  Bahkbuftot,  6, 12,  18. 


REMOVAL. 

1.  Where  a  snit  is  sought  to  he  re- 
moTed  into  this  Conrt  from  a  State 
Court,  under  the  Act  of  March  2d, 
1867,  (14  U.  S.  Stai,  ai  Larae,  658,) 
the  affidavit  which  is,  by  that  Act, 
required  to  be  made  and  filed  in  the 
State  Conrt,  mnst,  at  least  in  the 
absence  of  any  controlling  statute  of 
the  United  States,  be  taken  and  cer- 
tified in  such  manner  as  the  State 
law  requires  in  respect  to  the  taldng 
and  certifying  of  affidavits  to  be  re- 
ceiyed  and  used  in  the  Courts  of  the 
Stote.    Bowen.  y.  Chaee,  266 

2.  If  such  an  affidavit  purports  to  be 
taken  and  certified  m  conformity 
with  the  provisions  of  the  State 
statute  of  New  York  of  April  7th, 
1869,  (Lowe  of  New  York  of  1869, 
eKem,  188,)  it  must  have  attached  to  it 
such  a  certificate  as  is  required  by 
the  second  section  of  that  statute,  id. 


REPLEVIN. 


See  Bum, 


RES  ABJUDICATA. 
See  Was,  11. 


REVENUE  LAW. 

^Ditties. 

Intirnal  Rbvbnui. 
Sbizubk. 


s. 

SALE. 

1.  Where  a  sale  of  merchandise  was 
made  on  condition  that  payment 
therefor  should  be  made  in  a  certain 
manner,  and,  in  accordance  with  a 
custom  of  the  trade,  the  merchandise 
was  delivered  to  the  buyer  before  the 
terms  of  payment  were  complied 
with:  ffdd,  that  tbe  vendor  could 
recover  the  goods  from  the  buyer,  by 
an  action  of  replevin,  under  a  statute 
of  Connecticut,  which  gives  such 
remedy  whenever  any  goods  are  un- 
lawAilW  detained,  except  by  attach- 
ment, from  the  owner  or  other  per- 
son entitied  to  possession.  BauefidaM 
v.  Ilorr,  648 

2.  Where  the  vendor,  after  delivering 
the  merchandise,  proposed  to  tbe 
buyer  a  modification  of  the  contract, 
in  respect  to  the  terms  of  payment, 
and  tne  buyer  did  not  accept  such 
proposition :  ffeld,  that  this  left  the 
original  terms  of  sale  in  full  force,  id, 

8.  The  sale  and  the  delivery  haying 
been  conditional,  and  the  condition 
not  having  been  complied  with  by 
the  buyer,  it  was  not  necessary  to 
the  vendor's  right  of  reclamation, 
that  he  should  return  to  tbe  buyer  a 
promissory  note  which  the  buyer  had 
sent  to  him  but  which  he  did  not 
accept  in  payment  id. 


SALVAGE. 

1.  Services  rendered  by  a  steam-tu^, 
owned  by  a  corporation  engaged  in 
the  wrecking  business,  in  rescuing  a 
vessel  in  dutress,  held  to  be  a  sal- 
vage service  in  respect  to  the  inter- 
est of  the  corporation,  and  salvage 
compensation  awarded  to  the  coipora- 
tion,  in  that  respect,  in  a  suit  brought 
by  it  alone  against  the  vessel,  in  Ad- 
miralty.    The  Birdie,  288 


603 


INDEX 


2.  The  District  Court  having  awarded 
$240,  thiB  Court  awarded  $1200.    id 

8.  While  a  share  in  the  property  saved 
is  awarded  in  a  case  of  this  kind, 
being  a  compensation  larger  than  for 
mere  labor  and  service,  the  amount 
awarded  is  to  be  adjusted  in  con- 
formity rather  with  the  claims  of  an 
owner  of  property  put  at  risk,  tlian 
with  the  cuums  of  salvors  claiming 
fofr  the  exhibition  of  personal  oonr- 
age  and  heroism.  id. 


SEIZURE. 

1.  Under  the  89th  section  of  the  Act  of 
March  2d,  1799,  (1 CT.  &  Stat,  at  Large, 
•95,)  and  the  1st  section  of  the  Act 
of  Febmary  24th,  1807,  (2  /d,  422,) 
the  fiict  that  a  certificate  of  reasona- 
ble eanse  of  seisnre  was  made  in  a 
case  where  a  judgment  was  given  for 
the  claimant  of  property  seised,  on 
the  trial  of  the  prosecatian  on  ac- 
oonnt  of  the  seizore,  is  no  defence  to 
an  action  brought  by  each  claimant 
agabst  the  officer  who  seised  it,  to 
recover  its  value,  wliere  it  has  not 
been  retamed  to  such  claimant. 
Smith  V.  AvanU,  29 

2.  It  was  not  necessary  for  snch  claim- 
ent  to  demand  the  return  of  snch 
property  before  brinflpxig  an  action 
against  the  seising  officer  to  recover 
its  vahie.  id 

8.  Although  the  marshal  took  posses- 
sion of  the  property  when  the  proee- 
cutLon  was  iDstitutod,  and  hda  pos- 
session of  it  until  the  judffment  was 
given,  it  was  the  duty  of  &e  soixinff 
officer  then  to  return  the  property,  id 


SHIPPING. 

1.  Circumstances  stated  under  which 
the  owner  of  a  wharf  is  bound  to  no- 
tify the  master  of  a  vessel  which  is 
about  to  haul  in  to  such  wharf,  as  to 
the  condition  of  the  bottom  alongside 
of  the  wharf,  where  the  vessel,  when 
hauled  in,  will  touch  the  bottom  by 
the  tall  of  tiie  tide.  Sawyer  v.  Oak- 
man,  290 

2.  The  owner  of  a  wharf,  making  use  of 


it  for  gain,  in  the  course  of  his  bun- 
ness,  is  liable  for  the  damages  caused 
bv  inequalities  in  the  bottom  alonf • 
Me  of  &e  wharf,  to  a  veesel  lawMfy 
using  the  berth  in  the  course  of  busi- 
ness»  and  ezerdnng  due  care.        id, 

8.  Although  the  act  of  haulinjp  a  vessel 
into  a  berth  at  a  wharf  on  Sunday  is 
an  illegal  act  under  a  State  statate, 
yet  if  damage  be  suffered  by  the  ves- 
sel on  that  day,  at  such  berth, 
through  the  wrongfid  act  or  omis- 
sion of  another,  the  owner  of  the  ves- 
sel may  recover  against  him  for  snch 
damage,  in  Admiralty,  in  a  Court  of 
the  United  States.  id, 

4.  Cases  stated  in  which  fees  paid  for 
surveys  of  injured  vessels  are  allowed 
as  part  of  a  recovery.  id, 

6.  The  rule  stated,  in  respect  to  allow, 
inir  a  libellant  for  depreciation  in  the 
vuue  of  a  vessel  injured  and  re- 
paired, id. 

6.  The  expense  of  a  protest  disallowed, 
in  this  case.  id. 


7.  Where  B.,  not  specifically  shown  to 
be  an  American  citizen,  but  a  mer- 
chant doing  business  in  New  York, 
purchased  a  British  vessel,  and  caused 
the  title  to  her  to  be  taken  in  the 
name  of  C,  a  British  subject,  resid- 
ing in  New  York,  and  C,  having  no 
ben^dal  interest  in  the  vessel,  exe- 
cuted, at  the  recniest  of  B.,  a  mort- 
gage on  her  to  M.,  to  secure  a  loan 
of  money  made  by  M.  to  B.,  and  the 
vessel  and  the  mort^^age  were  regis- 
tered at  Nassau,  a  British  port:  Held, 
that,  in  a  suit  in  rem,  in  Admiralty, 
larought  at  New  York,  by  H.,  against 
the  vessel,  to  recover  tor  advances 
made  by  him  in  Havana,  on  the  credit 
of  the  vessel,  subsequentiy  to  the 
making  of  the  loan  by  M.,  neither  C. 
nor  B.  making  any  objection,  M.  was 
entitled  to  have  his  claim  under  the 
mortgage  allowed  out  of  the  proceeds 
of  the  vessel,  after  the  payment  of 
the  advances  made  by  H.,  and  that 
inquiry  into  tiie  legality  of  tiie  trans- 
actions between  C,  B.  and  M.,  on 
grounds  of  public  policy,  was  irrele- 
vant.    7%e  Acme,  868 

8.  On  the  facte  of  this  case,  H.  was  held 
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to  have  a  lien  on  the  Teasel  for  hia 
advances,  on  the  ground  that  they 
were  made  on  the  credit  of  the  vessel 
and  of  B.,  and  a  Uen  prior  to  the  lien 
of  the  mortgage  to  M.  id, 

9.  Where  an  advance  is  made  to  re- 
lieve a  vessel  in  a  straitened  con- 
dition in  a  foreign  port,  the  presomp- 
tion  la  that  snch  aavance  is  made  on 
the  credit  of  the  vessel  id. 

10.  This  is  especially  tnxe  where  the 
party  making  the  advance  has  not  had 
such  business  relations  with  either 
master  or  owners  as  to  render  it 
probable  that  large  sums  would  be 
advanced  upon  credit  without  secur- 
ity, id, 

11.  Where  the  question  to  be  deter- 
mined is,  whether  credit  for  an  ad- 
vance was  given  to  the  owner  of  a 
vessel  or  to  the  vessel  herself^  the 
transaction  is  to  be  viewed  differently 
from  the  case  of  an  advance  made  by 
A.  to  B.,  on  a  request  by  0.  to  A.  to 
make  the  advance  on  the  account  of 
a  id. 

12.  In  the  former  case,  the  testimony 
of  the  party  makiiuf  the  advance,  as 
to  his  intent,  in  mannff  it,  in  respect 
to  giving  credit,  may  be  considered, 
while,  in  the  latter  case,  it  is  not  to 
be  considered.  id, 

18.  The  fact  that  the  party  making  an 
advance  draws  a  draft  therefor  on 
the  owner  of  the  vessel,  does  not  ne- 
cessarily deprive  him  of  his  lien  on 
the  vessel  id. 

See  Bull  of  Ladino. 
Ghastkb-Paett. 
CoLuaioir. 
evidkiccb,  2. 
Salvagb. 


STATUTE  OF  LIMITATION. 
See  Patknt,  1. 

STATUTES  COMMENTED  ON. 

Umitxd  Statu. 

1789,  Sept.  24,  Judiciary,      169,  424 


190,  May  81,  Copyright,  162 

199,  March  2,  Customs,  29 

807,  Feb.  24,  Revenue,  29 

881,  Feb.  8,  Copyright,  162 

846,  Aug.  6,  Public  Moneys,  147 

668,  Feb.  26,  Costs,  16 

867,  March  8,  Public  Moneys,  147 

860,  June  22,  Extradition,  846 

861,  March  2,  Duties,  286 

861,  July  18,  Commercial  Inter- 

course, 891 

662,  July  1,  Internal  Rerenue,  468 

862,  July  17,  Public  Moneys^  147 
864,  April  29,  Navigation,  886 
864,  June  8,  National  Banks,  426 
664,  June  80,  Internal  Revenue,  249, 

469,  469 

866,  March  8,  Courts,  61 

866,  March  8,  Internal  Revenue,  249 

666,  May  2,  Public  Moneys.  147 

866,  May  16,  Duties,  286 

866,  June  14,  Public  Moneys,  147 

866,  July  18,  Internal  Revenue,  249. 

469, 469 

866,  July  27,  Internal  Revenue,  249 

867,  March  2,  Bankruptey,   18,  169, 

166,  170,  192,  262,  284 

867,  March  2,  Internal  Revenue,  249 

867,  March  2,  Removal  of  Suite,  266 

870,  July  8,  Patents,  606 

Nsw  York. 


1869,  April  7,  Chap.  188,  Affida- 

Tita,  266 

Wbbt  ViaaiNiA. 
1868,  Oct  26,  Corporations,  891 

STEAMBOAT. 
See  Collision,  22  to  24. 


SUIT. 

See  AnimALTT,  1. 

AssiSTAHT  TaBASuaEa. 
iNTxaKAL  Rbvbnub,  9,  10. 


SUNDAY. 
See  Shipfino,  8. 
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TRADE-MARK. 

1.  The  plaintifi,  being  OMl-minen, 
oUimed  the  exclusWe  right  to  nee 
the  words  "  LackAwanna  coal "  as  a 
name  or  trade-mark  for  coal,  and 
brought  this  suit  to  enjoin  the  de- 
fendant from  Dsing  those  words  to 
designate  coal  sold  by  him  which 
was  not  mined  by  uie  plidntiils: 
Beld,  that  the  plaintiffii,  by  their  acts 
of  acqniescence  in  the  nse  of  those 
words  by  the  defendant  to  designate 
coal  sola  by  him  which  had  not  been 
mined  by  the  plaintiffs,  had  licensed 
the  defendant  to  nse  those  words  to 
designate  the  coal  sold  by  him,  and 
were  equitably  estopped  from  en- 
joining the  defendant  from  using 
those  words  for  snch  purpose.  l%g 
Delaware  and  Sudfon  Canal  Co,  v. 
Clark,  118 

2  The  bads  of  the  action  of  a  Court  of 
eauity  to  restrun  the  infringement 
or  the  right  to  a  trade-mark,  is  fraud 
on  the  part  of  the  defendant.         id. 


TRIAL. 

1.  Where  an  action  at  law  is  tried  by 
this  Court,  without  a  jury,  under  the 
provisions  of  the  4th  section  of  the 
Act  of  March  8d,  1865,  (18  U,  8. 
Btat  at  Large,  501,)  it  is  discretion- 
ary with  the  Court  to  make  either  a 
gmeral  or  a  special  finding  upon  the 
cts.  Clement  v.  Phoenix  Insurance 
Co.,  51 

8.  The  proper  mode  of  procedure,  on 
such  a  tnal,  in  respect  to  propound- 
ing propositions  of  law,  and  to  pass- 
ing thereon,  and  to  excepting  to  rul- 
ings thereon,  with  a  view  to  a  writ 
of  error  or  an  appeal,  stated,         id. 

8.  It  is  not  necessary  there  should  be 
a  special  finding  on  the  facts,  in  order 
to  secure  to  the  defeated  party  the 
right  to  move  for  a  new  tnal,  or  to 
have  a  review  by  the  Supreme  Courts 
or  the  full  benefit  of  any  exception 
taken  by  him  at  the  time  to  any  rul- 
ing of  the  Court,  on  any  question  of 
law,  in  the  progress  oi  the  trial    id. 


4.  A  trial  by  the  Court,  without  a  jury, 
is  not  concluded  until  the  formal 
finding  of  the  Court  upon  the  facts 
is  made.  id, 

5.  The  danger  of  prejudice  to  the  suo- 
oessful  p«rty,  by  a  special  finding  of 
facts,  on  a  trial  by  the  Court,  in  ease 
of  a  review  by  the  Supreme  Courts 
stated.  id. 

See  BAinauPTOT,  9. 

iKDIOnfXMT. 


TRUST  DEED. 

Bee  Iif  JUVOTION. 
Wae. 


TRUSTER 

U. 
UNITED  STATES- 

8ee  Assistant  Trsasuexb. 
Patbmt,  21  to  24. 
Pleading. 

UKITED  STATES  COMMISSIONER. 
Bee  ExTBADinoN,  1. 


V. 

VERDICT. 
Bee  DuTixs,  1  to  8. 

VESSEL. 
See  Bill  of  Lading. 

CHABTXR-PABTr. 

Collision, 
evioknok,  2. 
Salvaok. 

SmPFING. 
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VIRGINIA. 

Bee  Corporation,  8. 
War. 


w. 

WAR. 

1.  Where  a  deed  of  tnist  of  lands  in 
Kanawha  comity,  Virginia,  was  exe- 
cuted October  Ist,  1654,  and  the 
power  of  sale  under  it  was  suspended 
by  the  injunction  of  a  competent 
Court,  issned  in  November,  1867,  and 
which  continued  in  force  nntU  De- 
cember, 1863,  and,  while  war  was 
flagrant  between  the  United  States 
and  the  so-called  Confederate  States, 
snch  war  having  broken  out  before 
sach  injunction  was  dissolved,  and 
the  creditor  to  whom  the  debt  se- 
cured by  the  deed  of  trust  was  due 
having  been  domiciled  and  resident 
in  the  United  States  durine  such 
war,  and  the  grantors  in  the  deed  of 
trust,  who  were  the  real  debtors  to 
the  creditor,  having  been  domiciled 
and  resident  in  the  so-called  Confed- 
erate States  during  such  war,  pro- 
ceedings were  taken,  whereby,  dur- 
ing such  war,  the  lands  covered  by 
such  deed  of  trust  purported  to  be 
sold  under  the  power  of  sale  con- 
tained therein,  and  to  be  purchased 
at  such  sale  by  the  creditor :  Held, 
that  the  sale  was  void.  Kanawha 
Coal  Co,  V.  Kanawha  A  Ohio  Coal 
Co,,  891 

2.  The  right  to  a  sale  could  not  exist 
in  favor  of  the  creditor  unless  there 
existed  at  the  same  time  a  corre- 
sponding duty  and  capacity  on  the 
jMirt  of  the  debtors  to  pay  the  debt 
to  the  creditor.  id, 

8.  The  late  war  between  the  so-called 
Confederate  States  and  the  United 
States  was  a  public  war,  and  a  war 
not  only  between  the  respective  gov- 
ernments, but  between  all  the  inhab- 
itants of  the  one  territory  on  the  one 
side,  and  all  the  inhabitants  of  the 
other  territory  on  the  other  side,  so 
that  all  the  people  of  each  must  bo 
regarded  as  having  been  enemies  of 
all  the  people  of  the  other,  during 
the  continuance  of  the  war.  icL 


4.  The  payment,  in  this  case,  of  the 
debt  by  the  debtors  to  the  creditor 
during  the  war,  would  have  been 
business  and  conmiercial  intercourse, 
and,  therefore,  unlawful,  under  the 
6th  section  of  the  Act  of  July  18th, 
1861,  (12  U.  a.  Stat,  at  Large,  267,) 
and  the  Proclamation  of  the  Presi- 
dent, of  August  16th,  1861,  (Id,, 
1262;)  and,  therefore,  the  remedy 
for  the  recovery  of  the  debt,  by  a 
sale  of  the  lands  under  the  trust  deed, 
was  suspended  during  the  war.      id, 

5.  The  trust  deed  in  this  case  having 
provided  that,  in  case  of  a  sale  there- 
under, the  trustees  «hould  give  at 
least  sixty  days'  notice  of  the  time 
and  place  of  sale,  such  notice,  when 
given,  was,  so  far  as  it  was  intended 
U>  notify  the  debtors,  unlawful  inter- 
course, under  said  Act  and  Proclam- 
ation, the  persons  who  acted  as 
trustees  in  publishing  the  notice  hav- 
ing been  domiciled  at  the  time  in  the 
territory  of  the  enemies  of  the  debt- 
ors, id, 

6.  The  war  suspended  not  only  the 
right  of  the  creditor  to  resort  to  pro- 
ceedings to  enforce  the  contract,  out 
also  his  right  to  procure  from  a  Judge 
in  the  United  States  the  appointment 
of  a  person  as  trustee  under  the  deed 
of  trust,  in  place  of  one  of  the  trus- 
tees named  therein,  who  was  still 
living,  and  the  right  of  the  persons 
assuming  to  act  as  trustees  to  lay  the 
foundation  for  exercising  the  power 
of  sale,  by  giving  the  notice  of 
sale.  id, 

1,  The  sale  having  been  unlawful,  the 
creditor,  who  purchased  the  lands  on 
the  sale,  and  his  grantees,  acquired 
no  title  to  them  as  against  the  debt- 
ors and  their  grantees  of  the  eouity 
of  redemption,  and  the  right  of  the 
latter  to  redeem  the  lands  from  the 
lien  of  the  trust  deed,  by  paying  the 
debt,  remains,  and  they  can  enforce 
such  right  by  a  suit  in  equity  in  their 
own  names  against  the  grantees  of 
the  creditor.  id. 

8.  Such  grantees  of  the  creditor,  al- 
though their  title  to  the  land  fkils, 
possess  all  the  rights  of  the  creditor 
under  the  deed  of  trust,  and  in  and  to 
the  debt  secured  thereby.  id. 
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9.  The  fact  thftt  the  Uuids  lie  in  the 
State  of  West  Virginia  does  not  de- 
prive this  Court  of  joriadiction  of 
each  suit.  id, 

10«  Neither  the  creditor  nor  the  g^rant- 
on  in  the  deed  of  trast,  nor  the 
tmateea  named  therein,  nor  the  sub- 
atitated  trustee,  are  neoeaaary  parties 
toanch  aoit.  id 

11.  The  plaintiffi  having  taken  title  to 
the  landa  by  deeda  re<»rded  in  Kana- 
wha connty  in  1856,  and  the  grant- 
ora  to  them,  who  were  the  grantors 
fai  the  deed  of  troat  and  the  real 
debtors,  haying  inatitoted  legal  pro- 
ceedings in  1867  and  thereafter, 
agaioat  the  creditor  and  others,  in 
respect  to  the  title  to  such  lands,  to 
whidi  proceedings  the  plaintiffB  were 
not  partiea,  the  plaintifia  were  not 
boona  by  such  proceedings.  id. 

IS.  The  defendanta  held  to  have  pur- 
chased the  lands  from  the  creoitor 
with  notice  of  the  claim  of  the  pUdnt- 
iffii  thereto,  and  of  their  equity  of  re- 
demption therein.  id 

1$.  The  law  stated  in  respect  to  mak- 
ing compensation  for  improTcments 
on  land  to  an  innocent  person  who 


haa  made  such  improrementa  suppoe- 
ing  himself  to  be  the  absolute  owner 
ofit  id 

14.  Fprm  of  the  decree  in  thia  caae.  id. 


WARRANT. 
Bm  ExniDiTiOH,  1,  %  4,  6. 


WBST  YIRaiNIA. 

Bm  GoapoEAnoir,  8. 
Was. 


WHARF. 
St$  SmrtWQ,  1  to  8. 


WITNESa 

St$  CoLunoir,  81. 
CoaTs,  4,  6. 
EymsfOB,  2. 
EzTBju>inos,  18. 


WRIT. 
5m  CmouiT  Court. 
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TRADE-MARK. 

1.  The  pUintilb,  being  eoAl-miners, 
daimed  the  exclnaiTe  right  to  use 
the  words  "  Lackawanna  coal "  as  a 
name  or  trade-mark  for  eoal,  and 
brought  this  suit  to  enjoin  the  de- 
fendant from  usiDff  those  words  to 
designate  coal  sold  by  him  which 
was  not  mined  by  uie  plaintifiiB: 
Held,  that  the  plidnti£b,  by  their  acts 
of  acquiescence  in  the  ose  of  those 
words  by  the  defendant  to  designate 
ooal  sold  by  liim  which  had  not  been 
mined  by  the  plaintifis,  had  licensed 
the  defendant  to  use  those  words  to 
designate  the  coal  sold  by  him,  and 
were  equitably  estopped  from  en- 
joining the  defendant  from  using 
those  words  for  such  purpose.  The 
Delaware  and  Hudson  Canal  Co.  y. 
Clark,  112 

2  The  bads  of  the  action  of  a  Court  of 
equity  to  restrain  the  infringement 
of  the  right  to  a  trade-mark,  is  fraud 
on  the  part  of  the  defendant.         id. 


TRIAL. 

1.  Where  an  action  at  law  is  tried  by 
this  Court,  without  a  jury,  imder  the 
provisions  of  the  4th  section  of  the 
Act  of  March  8d.  1866,  (18  U.  8. 
Stat,  ai  Large,  501,)  it  is  discretion- 
ary with  the  Court  to  make  either  a 

gmeral  or  a  special  finding  upon  the 
cts.     Clement  y.  Phoenix  Ineurance 
Co.,  51 

2.  The  proper  mode  of  procedure,  on 
such  a  trial,  in  respect  to  propound- 
ing propositions  of  law,  and  to  pass- 
ing thereon,  and  to  excepting  to  rul- 
ing^ thereon,  with  a  yiew  to  a  writ 
of  error  or  an  appeal,  stated,         id. 

8.  It  is  not  necessary  there  should  be 
a  special  findioff  on  the  facts,  in  order 
to  secure  to  the  defeated  party  the 
right  to  moye  for  a  new  tnal,  or  to 
haye  a  reyiew  by  the  Supreme  Court, 
or  the  full  benefit  of  any  exception 
taken  by  him  at  the  time  to  any  rul- 
ing of  the  Court,  on  any  question  of 
law,  in  the  progress  of  tne  trial    id. 


4.  A  trial  by  the  Court,  without  a  jury, 
is  not  concluded  until  the  formal 
finding  of  the  Court  upon  the  facts 
is  maae.  id. 


6. 


The  danger  of  prejudice  to  the  suc- 
cessful party,  by  a  special  finding  of 
facts,  on  a  trial  by  the  Court,  in  case 
of  a  reyiew  by  the  Supreme  Courts 
stated.  id 

See  BAKKaiTFTGT,  9. 
iNnzomiKMT. 


TRUST  DEED. 


See  Ikjxtnotion. 


r 


TRUSTEE. 
See  W  AM. 

U. 
UNITED  STATES. 

See  AssiSTAKT  TaxAsimsB. 
Patuvt,  21  to  24. 
Pleadino. 

UNITED  STATES  COMMISSIONER. 
See  EzTEAninoN,  1. 


V. 

VERDICT. 
See  DuTOES,  1  to  8. 

VESSEL. 
See  Bill  of  Lading. 

CHABTKa-PARTT. 
CoLUSIOir. 

evidbnok,  2. 

Salvaok. 

SmppiNo. 


INDEL 


(M 


VTEGmiA. 
Bh  CoiPOEAnov,  8. 


w. 

WAR. 

1.  Wliere  a  deed  of  trust  of  Lmdi  in 

Kaniwk  county,  Virgima,  wu  exe- 

•    coted  October  lit,  18W,  and  the 

rer  of  nle  under  it  wu  soipended 
the  injunction  of  a  competent 
Court,  iBBued  in  No?ember,  1857,  and 
which  continued  in  force  until'  De- 
cember, 1868,  and,  whUe  war  was 
flagrant  between  the  United  States 
and  the  so^^lled  Confederate  States. 

Buchwar  haying  broken  out  bSS 
such  injunction  was  dissolved,  and 
the  creditor  to  whom  the  debt  se- 
cured bv  the  deed  of  trust  was  due 
W  been  domiciled  and  readfflt 
m  the  United  States  dnrinTS 

war  and  the  grantors  in  thiSeS  of 
5^*.  who  were  the  real  debtS  to 
ti^ecreAtor,  haying  been  dS 

"«■  rod  wir,  tbe  lud.  a»^T 

891 
S..TherighttoiB8ieco^.     .     . 
"'fayorofthecrSiSr??^*^'* 

«^i«t«dattheWift;^^^*«« 
Bpondinff  dutv  ^       .  *  ^o^ 

^^WbS^r^^^^the 

tothecreditoj    "''^•yt^^edebt 

id, 

8.  The  late  war  hn^ 

i*^  .people  oPan.*»»«»  of 


iTheiptyment,  in  this  eiae,  of  ^ 
debt  by  the  debUn  to  the  credslor 
during  the  war,  would  bare  bea 
businesa  and  ooouMreial  iMareoam, 
and,  therefore,  tnlawfol,  ndcr  the 

SthseotioQoftheAekofiiljlltk 
1861,  (\iU.S,attL^Lifit,  tt7.) 
and  the  Prodinatkm  of  the  Pni. 
dent,  of  Aogut  16th,  1861,  iiL 
1262;)  and,  thenfort,  the  TMdr 
fcrthewcoyeryofthedeU^byt 
aale  of  the  hmdi  mder  the  tnitM. 
wasn^ieodeddnrii^thewir.    il 

6.  Thetnst  deed  is  thiaeMihiTiw 

provided  that,  ia  ease  of  a  sale  tharl 
jmder,  Oie  trustees  ahonki  mt  ak 

WMt  dxty  daysT  Mtiee  (/ the  tfaia 
and  plac«  of  sale,  such  Mtic*.  whet 
pen,WM,8oitti,UwaaiBtetded 
tonobfythedebtora,nlawWiS 

««we.  under  said  Act  ..dPhS 
•^  ^  penooa  who  adedl 
fniatees  in  pablishiiMf  theno^k^ 

<rf  a  person  u  b^J^  y^**'**"* 


1 


^ofl'S»'»*^2t:S; 


